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COMMENTARIES 


O  N     T  H  E 


LAWS    OF     ENGLAND. 


Book     the     second. 
Of    the    rights    of    THINGS, 


CHAPTEk       THE       FIRST, 

Of    property,    in    general. 


TH  E  former  book  of  thefe  commentaries  having 
treated  at  large  of  the  jura  perfonarum^  or  fuch 
rights  and  duties  as  are  annexed  to  the  perfons 
of  men,  theobje<Stsof  our  inquiry  in  this  fecond 
book  will  be  the  jura  rerum^  or,  thofe  rights  which  a  man 
may  acquire  in  and  to  fuch  external  things  as  are  uncon- 
iied:ed  with  his  perfon.  Thefe  are  what  the  writers  on  na- 
tural law  ftile  the  rights  of  dominion,  or  property,  concern- 
ing the  nature  and  original  of  which  I  fhall  firft  premife  a 
few  obfervations,  before  I  proceed  to  diftribute  and  confider 
it's  feveral  objeds. 
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There  is  nothing  which  fo  generally  ftrikes  the  imagina- 
tion, and  engages  the  afFedlions  of  mankind,  as  the  right  of 
property  j  or  that  fole  and  defpotic  dominion  which  one  man 
claims  and  exercifes  over  the  external  things  of  the  world, 
in  total  exclufion  of  the  right  of  any  other  individual  in  the 
univerfe.  And  yet  there  are  very  few,  that  will  give  them- 
felves  the  trouble  to  confider  the  original  and  foundation  of 
this  right.  Pleafed  as  we  are  with  the  pofleffion,  we  feem 
afraid  to  look  back  to  the  means  by  which  it  was  acquired, 
as  if  fearful  of  fome  defe£l:  in  our  title ;  or  at  beft  we  reft 
fatisfied"  with  the  decifion  of  the  laws  in  our  favour,  without 
examining  the  reafon  or  authority  upon  which  thofe  laws  have 
been  built.  We  think  it  enough  that  our  title  is  derived  by 
the  grant  of  the  former  proprietor,  by  defcent  from  our  ancef- 
tors,  or  by  the  laft  will  and  teftament  of  the  dying  owner  ; 
not  caring  to  refleil  that  (accurately  and  ftridlly  fpeaking) 
there  is  no  fouridation  In  nature  or  in  natural  law,  why  a 
fet  of  words  upon  parchment  fhould  convey  the  dominion  of 
land  i  why  the  fon  fhould  have  a  right  to  exclude  his  fellow 
creatures  from  a  determinate  fpot  of  ground,  becaufe  his  father 
had  done  fo  before  him ;  or  why  the  occupier  of  a  particular 
iield  or  of  a  jewel,  when  lying  on  his  death-bed  and  no  longer 
able  to  maintain  poffeflion,  fhould  be  entitled  to-  tell  the  refl 
of  the  world  which  of  them  fhould  enjoy  it  after  him.  Thefe 
inquiries,  it  mufi  be  owned,  would  be  ufelefs-  and  even 
troublefome  in  common  life.  It  is  well  if  the  mafs  of  man- 
kind will  obey  the  laws  when  made,  without  fcrutinieing  too 
nicely  into  the  reafons  of  making  them.  But,  when  law  is 
to  be  confidered  not  only  as  matter  of  pradice,  but  alfo  as  a 
rational  fcience,  it  cannot  be  improper  or  ufelefs  to  examine 
more  deeply  the  rudiments  and  grounds  of  thefe  pofitive  con- 
ftitutions  of  fociety. 

In  the  beginning  of  the  world,  we  are  informed  by  holy 
writ,  the  all-bountiful  creator  gave  to  man  "  dominion  over 
"  all  the  earth ;  and  over  the  fifh  of  the  fea,  and  over  the 
"  fowl  of  the  air,  and  over  every  living  thing  that  moveth 

*'  upon 
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««  upon  the  earth  *."  This  is  the  only  true  and  folid  foun- 
dation of  man's  dominion  over  external  things,  whatever 
airy  metaphyfical  notions  may  have  been  ftarted  by  fanciful 
writers  upon  this  fubjeil.  The  earth  therefore,  and  all 
things  therein,  are  the  general  property  of  all  mankind,  ex- 
clufive  of  other  beings,  from  the  immediate  gift  of  the  creator. 
And,  while  the  earth  continued  bare  of  inhabitants,  it  is 
reafonable  to  fuppofe,  that  all  was  in  common  among  them, 
and  that  every  one  took  from  the  public  ftock  to  his  own  ufe 
fuch  things  as  his  immediate  neceffities  required. 

These  general  notions  of  property  were  then  fufficient  to 
anfwer  all  the  purpofcs  of  human  life  j  and  might  perhaps 
ftill  have  anfwered  them,  had  it  been  poffible  for  mankind  to 
have  remained  in  a  ftate  of  primaeval  fimplicity  :  as  may  be 
colledled  from  the  manners  of  many  American  nations  when 
firfl:  difcovered  by  theEuropeans ;  and  from  the  antient  method 
of  living  among  the  firft  Europeans  themfelves,  if  we  may 
credit  either  the  memorials  of  them  preferved  in  the  golden^ 
age  of  the  poets,  or  the  uniform  accounts  given  by  hiftorians 
of  thofe  times,  wherein  "  erant  omnia  communia  et  indhifa 
**  omnlbusy  veluti  unum  €un£iis  fatrimonium  ejfet  *'."  Not  that 
this  communion  of  goods  feems  ever  to  have  been  applicable, 
even  in  the  earlieft  ages,  to  ought  but  the  fubjlance  of  the 
thing  ;  nor  could  it  be  extended  to  the  ufe  of  it.  For,  by 
the  law  of  nature  and  reafon,  he,  who  firft  began  to  ufe  it, 
acquired  therein  a  kind  of  tranfient  property,  that  lafted  io 
long  as  he  was  ufing  it,  and  no  longer  '^  :  or,  to  fpeak  with 
greater  precifion,  the  right  of  poffeffion  continued  for  the 
fame  time  only  that  the  aB  of  pofleflion  lafteJ.  Thus  the 
ground  was  in  common,  and  no  part  of  it  was  the  perma/ient 
property  of  any  man  in  particular ;  yet  whoever  was  in  the 
occupation  of  any  determinate  fpot  of  it,  for  reft,  for  fliade, 
or  the  like,  acquired  for  the  time  a  fort  of  ownerfliip,  from 
which  it  would  have  been  unjuft,  and  contrary  to  the  law  of 
nature,  to  have  driven  him  by  force  j  but  the  inftant  that  he 

»  Gen.  i.  28.  c  Barbeyr.  Puff.  1,  4.  c.  4, 

fc  Juftin,  /,  43,  f.  I, 
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quitted  the  ufe  or  occupation  of  it,  another  might  feife  it 
without  injuftice.  Thus  alfo  a  vine  or  other  tree  might  be 
iaid  to  be  in  common,  as  all  men  were  equally  entitled  to  it's 
produce  J  and  yet  any  private  individual  might  gain  the  fole 
property  of  the  fruit,  which  he  had  gathered  for  his  own 
repaft.  A  doftrine  well  illuftrated  by  Cicero,  who  compares 
the  world  to  a  great  theatre,  which  is  common  to  the  public, 
and  yet  the  place  which  any  man  has  taken  is  for  the  time 
his  own ''. 

But  when  mankind  increafed  in  number,  craft,  and  am- 
bition, it  became  necefi'ary  to  entertain  conceptions  of  more 
permanent  dominion  ;  and  to  appropriate  to  individuals  not 
the  im.mediate  iife  only,  but  the  vQxy  fubjlance  of  the  thing  to 
be  ufed.  Otherwife  innumerable  tumults  muft  have  arifen, 
and  the  good  order  of  the  world  been  continually  broken  and 
difturbed,  while  a  variety  of  perfons  were  ftriving  who  fhould 
get  the  firft  occupation  of  the  fame  thing,  or  difputing  which 
of  them  had  actually  gained  it.  As  human  life  alfo  grew 
more  and  more  refined,  abundance  of  conveniences  were  de- 
vifed  to  render  it  more  eafy,  commodious,  and  agreeable ;  as, 
habitations  for  flielter  and  fafety,  and  raiment  for  warmth 
and  decency.  But  no  man  would  be  at  the  trouble  to  provide 
either,  fo  long  as  he  had  only  an  ufufru<Stuary  property  in 
them,  which  was  to  ceafe  the  inftant  that  he  quitted  pofTcf- 
fion  ;  —  if,  as  foon  as  he  walked  out  of  his  tent,  or  pulled 
off  his  garment,  the  next  ftranger  who  came  by  would  have 
a  right  to  inhabit  the  one,  and  to  wear  the  other.  In  the  cafe 
of  habitations  in  particular,  it  was  natural  to  obferve,  that 
even  the  brute  creation,  to  whom  every  thing  elfe  was  in 
common,  maintained  a  kind  of  permanent  property  in  their 
dwellings,  efpecially  for  the  protection  of  their  young;  that 
the  birds  of  the  air  had  nefts,  and  the  beafts  of  the  field  had 
caverns,  the  invafion  of  which  they  efteemed  a  very  flagrant 
injuftice,  and  would  facrifice  their  lives  to  preferve  them. 
Hence  a  property  was  foon  eftablilhed  in  every  man's  houfe 
and  home-ftall ;  which  feem  to  have  been  originally  mere 

•J  ^einadmodum  theatnim,  cum  ammum  fit,   re&c  tamcn  did  pi'tefl,  (jus  eJJ'e  aim 
locum  qucm  qu'if^xie  oceujmrit,     De  Fin,  /,  j,  c,  20, 
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temporary  huts  or  moveable  cabins,  fuited  to  the  defign  of 
providence  for  more  fpeedily  peopling  the  earth,  and  fuited  to 
the  wandering  life  of  their  owners,  before  any  extenfive  pro- 
perty in  the  foil  or  ground  was  eftablifhed.  And  there  can 
be  no  doubt,  but  that  moveables  of  every  kind  became  fooner 
appropriated  than  the  permanent  fubftantial  foil :  partly  be- 
caufe  they  were  more  fufceptible  of  a  long  occupancy,  which 
might  be  continued  for  months  together  without  any  fenfible 
interruption,  and  at  length  by  ufage  ripen  into  an  eftablifh- 
ed right;  but  principally  becaufe  few  of  them  could  be  fit 
for  ufe,  till  improved  and  meliorated  by  the  bodily  labour  of 
the  occupant  :  which  bodily  labour,  beflowed  upon  any 
fubjedl  which  before  lay  in  common  to  all  men,  is  univer- 
fally  allowed  to  give  the  faireft  and  moft  reafonahle  title  to  an 
exclufive  property  therein. 

The  article  of  food  was  a  more  immediate  call,  and  there- 
fore a  more  early  confideration.  Such,  as  were  not  contented 
with  the  fpontaneous  product  of  the  earth,  fought  for  a  more 
folid  refrefhment  in  the  flefti  of  beafts,  which  they  obtained 
by  hunting.  But  the  frequent  difappointments,  incident  to 
that  method  of  provifion,  induced  them  to  gather  together 
fuch  animals  as  were  of  a  more  tame  and  fequacious  nature  ; 
and  to  eftablifh  a  permanent  property  in  their  flocks  and  herds,, 
in  order  to  fuftain  themfelves  in  a  lefs  precarious  manner, 
partly  by  the  milk  of  their  dams,  and  partly  by  the  flefli  of  the 
young.  The  fupport  of  thefe  their  cattle  made  the  article  of 
luater  alfo  a  very  important  point.  And  therefore  the  book 
of  Genefis  (the  moft  venerable  monument  of  antiquity,  con- 
fidered  merely  with  a  view  to  hiftory)  will  furnifti  us  with 
frequent  inftances  of  violent  contentions  concerning  wells  ; 
the  exclufiveproperty  of  which  appears  to  have  been  eftablifned 
in  the  firft  digger  or  occupant,  even  in  fuch  places  where  the 
ground  and  herbage  remained  yet  in  common.  Thus  we  find 
Abraham,  who  was  but  a  fojourner,,  aflerting  his  right  to  a 
well  in  the  country  of  Abimelech,  and  exacting  an  oath  for 
his  fecurity,  "  becaufe  he  had  digged  that  well  =."  And  Ifaac, 

c  Gen.  xxi,  30. 

A  1  about 


6  The    Rights  Book  II. 

about  ninety  years  afterwards,  reclaimed  this  his  father's 
property ;  and,  after  much  contention  with  the  Philiftines, 
v/as  fufFered  to  enjoy  it  in  peace  ^. 

All  this  while  the  foil  and  pafture  of  the  earth  remained 
ftill  in  common  as  before,  and  open  to  every  occupant :  ex- 
cept perhaps  in  the  neighbourhood  of  towns,  where  the  ne- 
ceffity  of  a  fole  and  exclufive  property  in  lands  (for  the  fake 
of  agriculture)  vvas  earlier  felt,  and  therefore  more  readily 
complied  with.  Otherwife,  when  the  multitude  of  men  and 
cattle  had  con  fumed  every  convenience  on  one  fpot  of  ground, 
it  was  deemed  a  natural  right  to  feife  upon  and  occupy  fuch 
other  lands  as  would  more  eafily  fupply  their  neceflities. 
This  prailice  is  ftill  retained  among  the  wild  and  uncultivat- 
ed nations  that  have  never  been  formed  into  civil  ftates,  like 
the  Tartars  and  others  in  the  eaft  ;  where  the  climate  itfelf, 
and  the  boundlefs  extent  of  their  territory,  confpire  to  retain 
them  ftill  in  the  fame  favage  ftate  of  vagrant  liberty,  which 
was  univerfal  in  theearlieft  ages;  and  which  Tacitus  informs 
us  continued  among  the  Germans  till  the  decline  of  the  Ro- 
man empire  ^.  We  have  alib  a  ftriking  example  of  the  fame 
kind  in  the  hiftory  of  Abraham  and  his  nephew  Lot ''.  When 
their  joint  fubftance  became  fo  great,  that  pafl:ure  and  other 
conveniences  grew  fcarce,  the  natural  confequence  was  that 
a  ftrife  arofe  between  their  fervants  :  fo  that  it  was  no  longer 
pradicable  to  dwell  together.  This  contention  Abraham 
thus  endeavoured  to  compofe  :  "  let  there  be  no  ftrife,  I  pray 
*'  thee,  between  thee  and  me.  Is  not  the  whole  land  before 
**  thee  ?  Separate  thyfelf,  I  prav  thee,  from  me.  If  thou  wilt 
"  take  the  left  hand,  then  I  will  go  to  the  right  j  or  if  thou 
**  depart  to  the  right  hand,  then  I  will  go  to  the  left."  This 
plainly  implies  an  acknowleged  right,  in  either,  to  occupy 
whatever  ground  he  plcafed,  that  was  not  pre-occupied  by 
other  tribes.  "  And  Lot  lifted  up  his  eyes,  and  beheld  all 
*'  the  plain  of  Jordan,  that  it  was  well  watered  every  where, 
"  even  as  the  garden  of  the  Lord.  Then  Lot  chofe  him  all 
"  the  plain  of  Jordan,  and  journeyed  eaft;  and  Abraharn 
*'  dwelt  in  the  land  of  Canaan." 

f  Gen.  xxvi.  15,  18,  £ff.  campus, ut nemus placu'it,  Demor.Ger.-t6, 

Z  Colunt  dijcreti  et  divirjij  u:fons,  ut  ^  Gen,  c,  xiii,  UpQM 
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Upon  the  fame  principle  was  founded  the  right  of  migra- 
tion, or  fending  colonies  to  find  out  new  habitations,  when 
the  mother-country  was  overcharged  with  inhabitants ;  which 
was  pra6lifed  as  well  by  the  Phaenicians  and  Greeks,  as  the 
Germans,  Scythians,  and  other  northern  people.  And,  fo 
long  as  it  was  confined  to  the  flocking  and  cultivation  of  de- 
fart  uninhabited  countries,  it  kept  ftriftly  within  the  limits 
of  the  law  of  nature.  But  how  far  the  feifing  on  countries 
already  peopled,  and  driving  out  or  maffacring  the  innocent 
and  defencelefs  natives,  merely  becaufe  they  differed  from 
their  invaders  in  language,  in  religion,  in  cuftoms,  in  go- 
vernment, or  in  colour  ;  how  far  fuch  a  conduct  was  con- 
fonant  to  nature,  to  reafon,  or  to  chriflianity,  deferved  well 
to  be  confidered  by  thofe,  who  have  rendered  their  names 
immortal  by  thus  civilizing  mankind. 

As  the  world  by  degrees  grew  more  populous,  it  daily  be- 
came more  difficult  to  find  out  new  fpots  to  inhabit,  without 
encroaching  upon  former  occupants ;  and,  by  conftantly 
occupying  the  fame  individual  fpot,  the  fruits  of  the  earth 
were  confumed,  and  it's  fpontaneous  produce  deftroyed, 
without  any  provifion  for  a  future  fupply  or  fucceflion.  It 
therefore  became  necefTary  to  purfue  (ome  regular  method  of 
providing  a  conftant  fubfiflencej  and  this  neceflity  produced, 
or  at  leaft  promoted  and  encouraged,  the  art  of  agriculture. 
And  the  art  of  agriculture,  by  a  regular  connexion  and  con- 
fequence,  introduced  and  eflablifhed  the  idea  of  a  more  per- 
manent property  in  the  foil,  than  had  hitherto  been  received 
and  adopted.  It  was  clear  that  the  earth  would  not  produce 
her  fruits  in  fufHcIent  quantities,  without  the  affiftance  of 
tillage  :  but  who  would  be  at  the  pains  of  tilling  it,  if  ano- 
ther might  watch  an  opportunity  to  feife  upon  and  enjoy  the 
produdl  of  his  induflry,  art,  and  labour  ?  Had  not  there- 
fore a  feparate  property  in  lands,  as  wall  as  moveables,  been 
vefled  in  fome  individuals,  the  world  muft  have  continued  a 
foreft,  and  men  have  been  mere  animals  of  prey  ;  which, 
according  to  fomc  philofophers,  is  the  genuine  flate  of  na- 

A  4  ture. 
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ture.  Whereas  now  (fo  gracioufly  has  providence  interwoven 
our  duty  and  our  happinefs  together)  the  refult  of  this  very 
neceffity  has  been  the  enobling  of  the  human  fpecies,  by 
giving  it  opportunities  of  improving  it's  rational  faculties,  as 
well  as  of  exerting  it's  natural.  NecefHty  begat  property  : 
and,  in  order  to  infure  that  property,  recourfe  was  had  to  civil 
fociety,  which  brought  along  with  it  a  long  train  of  infe- 
parable  concomitants ;  ftates,  government,  laws,  punifli- 
ments,  and  the  public  exercife  of  religious  duties.  Thus 
connected  together,  it  was  found  that  a  part  only  of  fociety 
was  fufficient  to  provide,  by  their  manual  labour,  for  the 
neceflary  fubfiftence  of  all  ;  and  leifure  was  given  to  others 
to  cultivate  the  human  mind,  to  invent  ufeful  arts,  and  to 
lay  the' foundations  of  fcience. 

The  only  queftion  remaining  is,  how  this  property  became 
aftually  veiled  ;  or  what  it  is  that  gave  a  man  an  exclufive 
right  to  retain  in  a  permanent  manner  that  fpecific  land, 
which  before  belonged  generally  to  every  body,  but  particu- 
larly to  nobody.  And,  as  we  before  obferved  that  occupancy 
gave  the  right  to  the  temporary  ufe  of  the  foil,  fo  it  is  agreed 
upon  all  hands  that  occupancy  gave  alfo  the  original  right  to 
the  permanent  property  in  t\\c  fuhjlance  of  the  earth  itfelf ; 
which  excludes  every  one  elfe  but  the  owner  from  the  ufe  of 
it.  There  is  indeed  fome  difference  among  the  writers  on 
natural  law,  concerning  the  rcafon  why  occupancy  fhould 
convey  this  right,  and  inveft  one  with  this  abfolute  property; 
Grotius  and  PufFendorf  infifting,  that  this  right  of  occupancy 
is  founded  upon  a  tacit  and  implied  affent  of  all  mankind, 
that  the  firft  occupant  fhould  become  the  owner ;  and  Bar- 
beyrac,  Titius,  Mr  Locke,  and  others,  holding,  that  there 
is  no  fuch  implied  afTent,  neither  is  it  necefTary  that  there 
fliould  be ;  for  that  the  very  ail  of  occupancy,  alone,  being 
a  degree  of  bodily  labour,  is  from  a  principle  of  natural 
juflice,  without  any  confent  or  compaft,  fuilicient  of  itfelf 
to  gain  a  title.  A  difpute  that  favours  too  much  of  nice  and 
fcholaflic  refinement !  However,  both  fides  agree  in  this, 
that  occupancy  is  the  thing  by  which  the  title  was  in  faft 
originally  gained  j  every  man  feifing  to  his  own  continued 

ufe 
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ufe  fuch  fpots  of  ground  as  he  found  moft  agreeable  to  his 
own  convenience,  provided  he  found  them  unoccupied  by 
any  one  elfe. 

Property,  both  in  lands  and  moveables,  being  thus  ori- 
ginally acquired  by  the  firft  taker,  vi^hich  taking  amounts  to 
a  declaration  that  he  intends  to  appropriate  the  thing  to  his 
own  ufe,  it  remains  in  him,  by  the  principles  of  univerfal  law, 
till  fuch  time  as  he  does  fome  other  a(5l  which  fhews  an  in- 
tention to  abandon  it ;  for  then  it  becomes,  naturally  fpeak- 
ing,  publici  juris  once  more,  and  is  liable  to  be  again  appro- 
priated by  the  next  occupant.  So  if  one  is  pofleffed  of  a 
jewel,  and  cafts  it  into  the  fea  or  a  public  highway,  this  is 
fuch  an  exprefs  dereliction,  that  a  property  will  be  vefled  in 
the  firft  fortunate  finder  that  will  feife  it  to  his  own  ufe.  But 
if  he  hides  it  privately  in  the  earth,  or  other  fecrct  place,  and 
it  is  difcovered,  the  finder  acquires  no  property  therein  j  for 
the  owner  hath  not  by  this  a«5l  declared  any  intention  to 
abandon  it,  but  rather  the  contrary ;  and  if  he  lofes  or 
drops  it  by  accident,  it  cannot  be  colledlcd  from  thence,  that 
he  defigned  to  quit  the  poflefTion  j  and  therefore  in  fuch  cafe 
the  property  ftill  remains  in  the  lofer,  v/ho  may  claim  it 
again  of  the  finder.  And  this,  we  may  remember,  is  the  doc- 
trine of  the  law  of  England,  with  relation  to  treafure  trove  ^ 

But  this  method,  of  one  man's  abandoning  his  property, 
and  another's  feifing  the  vacant  poflTeffion,  however  well 
founded  in  theory,  could  not  long  fubfift  in  fa6l.  It  was 
calculated  merely  for  the  rudiments  of  civil  fociety,  and  necef- 
farily  ceafed  among  the  complicated  interefts  and  artificial  re- 
finements of  polite  and  eftablifhed  governments.  In  thrffe  it 
was  found,  that  what  became  inconvenient  or  ufelefs  to  one 
man,  was  highly  convenient  and  ufeful  to  another ;  who 
was  ready  to  give  in  exchange  for  it  fome  equivalent,  that  was 
equally  defirable  to  the  former  proprietor.  Thus  mutual 
convenience  introduced  commercial  traffic,  and  the  reciprocal 
transfer  of  property  by  fale,  grant,  or  conveyance :  which 

i  See  Vol,  I,  pag.  295, 

may 


lo  ^he    Rights  Book  II. 

may  be  confidered  either  as  a  continuance  of  the  original  pof- 
feffion  which  the  firft  occupant  had  ;  or  as  an  abandoning  of 
the  thing  by  the  prefent  owner,  and  an  immediate  fucceflivc 
occupancy  of  the  fame  by  the  new  proprietor.  The  voluntary 
dereliction  of  the  owner,  and  delivering  the  poileilion  to  ano- 
ther individual,  amount  to  a  transfer  of  the  property  j  the 
proprietor  declaring  his  intention  no  longer  to  occupy  the 
thing  himfelf,  but  that  his  own  right  of  occupancy  fhall  be 
vefted  in  the  new  acquirer.  Or,  taken  in  the  other  light,  if 
I  agree  to  part  with  an  acre  of  my  land  to  Titius,  the  deed  of 
conveyance  is  an  evidence  of  my  intending  to  abandon  the 
property;  and  Titius,  being  the  only  or  firft  man  acquainted 
with  fuch  my  intention,  immediately  fteps  in  and  feifes  the 
vacant  pofTeffion  :  thus  the  confent  exprefled  by  the  convey- 
ance gives  Titius  a  good  right  againft  me ;  and  pofleffion,  or 
occupancy,  confirms  that  right  againft  all  the  world  befides. 

The  moft  univerfal  and  efFedual  way,  of  abandoning  pro- 
perty, is  by  the  death  of  the  occupant :  when,  both  the  a(5lual 
polfeflion  and  intention  of  keeping  pofleflion  ceafing,  the 
property  which  is  founded  upon  fuch  pofleffion  and  intention, 
ought  alfo  to  ceafe  of  courfe.  For,  naturally  fpeaking,  the 
inftant  a  man  ceafes  to  be,  he  ceafes  to  have  any  dominion : 
elfe,  if  he  had  a  right  to  difpofe  of  his  acquifitions  one  mo- 
ment beyond  his  life,  he  would  alfo  have  a  right  to  diredl 
their  difpofal  for  a  million  of  ages  after  him;  which  would 
be  highly  abfurd  and  inconvenient.  All  property  muft  there- 
fore ceafe  upon  death,  confidering  men  as  abfolute  indivi- 
duals, and  unconnected  with  civil  fociety  :  for  then,  by  the 
principles  before  cftabliflied,  the  next  immediate  occupant 
would  acquire  a  right  in  all  that  the  deceafed  pofTcfled.  But 
as,  under  civilized  governments  which  are  calculated  for  the 
peace  of  mankind,  fuch  a  conftitution  would  be  produ6live 
of  endlefs  difturbances,  the  univerfal  law  of  al moft  every  na- 
tion (which  is  a  kind  of  fecondary  law  of  nature)  has  either 
given  the  dying  perfon  a  power  of  continuing  his  property, 
by  difpofing  of  his  poffeffions  by  will  ;  or,  in  cafe  he  negleds 
to  difpofe  of  it,  or  is  not  permitted  to  make  any  difpolUion 

at 
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at  all,  the  municipal  law  of  the  country  then  fteps  in,  and 
declares  who  fhall  be  the  fucceflbr,  reprefentative,  or  heir  of 
the  deceafed  j  that  is,  who  alone  Ihall  have  a  right  to  enter 
upon  this  vacant  pofleffion,  in  order  to  avoid  that  confufion, 
which  it's  becoming  again  common  would  occafion  ^.  And 
farther,  in  cafe  no  teftament  be  permitted  by  the  law,  or 
none  be  made,  and  no  heir  can  be  found  fo  qualified  as  the 
law  requires,  ftill,  to  prevent  the  robuft  title  of  occupancy 
from  again  taking  place,  the  dodlrine  of  efcheats  is  adopted 
in  almoft  every  country;  whereby  the  fovereign  of  the  ftate, 
and  thofe  who  claim  under  his  authority,  are  the  ultimate 
heirs,  and  fucceed  to  thofe  inheritances,  to  which  no  other 
title  can  be  formed. 

The  right  of  inheritance,  or  defcent  to  the  children  and 
relations  of  the  deceafed,  feems  to  have  been  allowed  much 
earlier  than  the  right  of  deviling  by  teftament.  We  are  apt 
to  conceive  at  firlt  view  that  it  has  nature  on  it's  fide;  yet 
we  often  miftake  for  nature  what  we  find  eftabliftied  by  long 
and  inveterate  cuftom.  It  is  certainly  a  wife  and  efFe<5lual, 
but  clearly  a  political,  eftablifhment ;  fince  the  permanent 
right  of  property,  vefted  in  the  anceftor  himfelf,  was  no  na- 
turaly  but  merely  a  civily  right.  It  is  true,  that  the  tranf- 
miffion  of  one's  pofleflions  to  pofterity  has  an  evident  tendency 
to  make  a  man  a  good  citizen  and  a  ufeful  member  of  fociety  : 
it  fets  the  pailions  on  the  fide  of  duty,  and  prompts  a  man  to 
deferve  well  of  the  public,  when  he  is  fure  that  the  reward  of 
his  fervices  will  not  die  with  himfelf,  but  be  tranfmitted  to 
thofe  with  whom  he  is  connected  by  the  deareft  and  moft 
tender  afFeilions.  Yet,  reafonable  as  this  foundation  of  the 
right  of  inheritance  may  feem,  it  is  probable  that  it's  imme- 
diate original  arofe  not  from  fpeculations  altogether  fo  delicate 
and  refined,  and,  if  not  from  fortuitous  circumftances,  at 
leaft  from  a  plainer  and  more  fimple  principle.  A  man's 
children  or  neareft:  relations  are  ufually  about  him  on  his 

^  It  is  piincipally  to  prevent  any  va-  heritance  does  not  fo  properly  defcend, 

cancy  of  pofieilion,  that   the  civil  law  as  coHtinue  in  fhe  hands  of  the  furvivor. 

confiders  father  and  Ion  as  one  perfon;  Ff.  28.  2.  1 1. 
fp  that  wpon  ^e  death  of  cither  the  ju- 

death 


12  the    Rights  BookIL 

death-bed,  and  are  the  earlieft  witnefles  of  his  deceafe.  They 
became  therefore  generally  the  next  immediate  occupants,  till 
at  length  in  procefs  of  time  this  frequent  ufagc  ripened  into 
general  law.  And  therefore  alfo  in  the  earlieft  ages,  on  failure 
of  children,  a  man's  fervants  born  under  his  roof  were  al- 
lowed to  be  his  heirs  ;  being  immediately  on  the  fpot  when 
he  died.  For  we  find  the  old  patriarch  Abraham,  exprefsly 
declaring,  that  *'finceGod  had  given  him  no  feed,  his  fteward 
"  Eliezer,  one  born  in  his  houfe,  was  his  heir '." 

While  property  continued  only  for  life,  teftaments  were 
ufelefs  and  unknown  ;  and,  when  it  became  inheritable,  the 
inheritance  was  long  indefeafible,  and  the  children  or  heirs 
at  law  were  incapable  of  exclufion  by  will.  Till  at  length 
it  was  found,  that  fo  ftri£l  a  rule  of  inheritance  made  heirs 
difobedient  and  head-ftrong,  defrauded  creditors  of  their  juft 
debts,  and  prevented  many  provident  fathers  from  dividing 
or  charging  their  eftates  as  the  exigence  of  their  families  re- 
quired. This  introduced  pretty  generally  the  right  of  dif- 
pofmg  of  one's  property,  or  a  part  of  it,  by  tejiament  j  that 
is,  by  written  or  oral  inftrudlions  properly  witnejfed  and  au- 
thenticated, according  to  the  pkafure  of  the  deceafed  ;  which 
we  therefore  emphatically  ftile  his  will.  This  was  eftablifhed 
in  fome  countries  much  later  than  in  others.  With  us  in 
England,  till  modern  times,  a  man  could  only  difpofeof  one 
third  of  his  moveable  from  his  wife  and  children;  and,  in 
general,  no  will  was  permitted  of  lands  till  the  reign  of 
Henry  the  eighth  ;  and  then  only  of  a  certain  portion  :  for 
it  v/as  not  till  after  the  reftoration  that  the  power  of  devifing 
realproperty  became  fo  univerfal  as  atprefent. 

Wills  therefore  and  teftaments,  rights  of  inheritance  and 
fucceffions,  are  all  of  them  creatures  of  the  civil  or  municipal 
laws,  and  accordingly  are  in  all  refpedls  regulated  by  them ; 
every  diftin6t  country  having  different  ceremonies  and  requi- 
fites  to  make  a  teftament  completely  valid:  neither  does  any 
thixjg  vary  more  than  the  right  of  inheritance  under  different 

1  Gen.  XV,  3, 
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national  eftabliftiments.  In  England  particularly,  this  di- 
verfity  is  carried  to  fuch  a  length,  as  if  it  had  been  meant 
to  point  out  the  power  of  the  laws  in  regulating  the  fucceflion 
to  property,  and  how  futile  every  claim  muft  be,  that  has 
not  it's  foundation  in  the  pofitive  rules  of  the  ftate.  In  per- 
fonal  eftates  the  father  may  fucceed  to  his  children;  in  landed 
property  he  never  can  be  their  immediate  heir,  by  any  the 
remoteft  poflibility ;  in  general  only  the  eldeft  fon,  in  fome 
places  only  the  youngeft,  in  others  all  the  fons  together, 
have  a  right  to  fucceed  to  the  inheritance :  in  real  eftates 
males  are  preferred  to  females,  and  the  eldeft  male  will  ufu- 
ally  exclude  the  reft  ;  in  the  divifion  of  perfonal  eftates,  the 
females  of  equal  degree  are  admitted  together  with  the  males, 
and  no  right  of  primogeniture  is  allowed. 

This  one  confideration  may  help  to  remove  the  fcruples 
of  many  well-meaning  perfons,  who  fet  up  a  miftaken  con- 
fcience  in  oppofition  to  the  rules  of  law.  If  a  man  difin- 
hcrits  his  fon,  by  a  will  duly  executed,  and  leaves  his  eftate 
to  a  ftranger,  there  are  many  who  confider  this  proceedinp-  as 
contrary  to  natural  juftice  :  while  others  fo  fcrupuloufly  ad- 
here to  the  fuppofed  intention  of  the  dead,  that  if  a  will  of 
lands  be  attefted  by  only  two  witnefs  inftead  of  three,  which 
the  law  requires,  they  are  apt  to  imagine  that  the  heir  is 
bound  in  confcience  to  relinquilh  his  title  to  the  devifec.  But 
both  of  them  certainly  proceed  upon  very  erroneous  princi- 
ples :  as  if,  on  the  one  hand,  the  fon  had  by  nature  a  right 
to  fucceed  to  his  father's  lands ;  or  as  if,  on  the  other  hand, 
the  owner  was  by  nature  entitled  to  dire6l  the  fucceflion  of 
his  property  after  his  own  deceafe.  Whereas  the  law  of  na- 
ture fuggefts,thaton  the  death  of  the  pofleflbr  the  eftate  fliould 
again  become  common,  and  be  open  to  the  next  occupant, 
unlefs  otherwife  ordered  for  the  fake  of  civil  peace  by  the  po- 
fitive  law  of  fociety.  The  pofitive  law  of  fociety,  which  is 
with  us  the  municipal  law  of  England,  direfls  it  to  veft  in 
fuch  perfon  as  the  laft  proprietor  fliall  by  will,  attended  with 
certain  requii'ites,  appoint ;  and,  in  defedl  of  fuch  appoint- 
ment, to  go  to  fome  particular  perfon,  who,  from  the  refult 

of 
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of  certain  local  conftitutions,  appears  to  be  the  heir  at  law. 
Hence  it  follows,  that,  where  the  appointment  is  regularly 
made,  there  cannot  be  a  fhadow  of  right  in  any  one  but  the 
perfon  appointed  :  and,  where  the  neceflary  requifites  are 
omitted,  the  right  of  the  heir  is  equally  flrong  and  built  upon 
as  folid  a  foundation,  as  the  right  of  the  devifee  would  have 
been,  fuppofing  fuch  requifites  were  obferved. 

But,  after  all,  there  are  fome  few  things,  which  not- 
withftanding  the  general  introdu6lion  and  continuance  of 
property,  muft  ftill  unavoidably  remain  in  common ;  being 
fuch  wherein  nothing  but  an  ufufrudluary  property  is  capa- 
ble of  being  had  :  and  therefore  they  ftill  belong  to  the  firft 
occupant,  during  the  time  he  holds  polTeflion  of  them,  and 
no  longer.  Such  (among  others)  are  the  elements  of  light, 
air,  and  water  ;  which  a  man  may  occupy  by  means  of  his 
windows,  his  gardens,  his  mills,  and  other  conveniences  : 
fuch  alfo  are  the  generality  of  thofe  animals  which  are  faid 
to  he  ferae  naturae^  or  of  a  wild  and  untameable  difpofition  : 
which  any  man  may  feife  upon  and  keep  for  his  own  ufe  or 
pleafure.  All  thefe  things,  fo  long  as  they  Remain  in  pof- 
feffion,  every  man  has  a  right  to  enjoy  without  difturbance  ; 
but  if  once  they  efcape  from  his  cuftody,  or  he  voluntarily 
abandons  the  ufe  of  them,  they  return  to  the  common  ftock, 
and  any  man  elfe  has  an  equal  right  to  feife  and  enjoy  them 
afterwards. 

Again  ;  there  are  other  things,  in  which  a  permanent 
property  may  fubfift,  not  only  as  to  the  temporary  ufe,  but 
alfo  the  folid  fubftance;  and  which  yet  would  be  frequently 
found  without  a  proprietor,  had  not  the  wifdom  of  the  law 
provided  a  remedy  to  obviate  this  inconvenience.  Such  are 
forefts  and  other  wafte  grounds,  which  were  omitted  to  be 
appropriated  in  the  general  diftribution  of  lands ;  fuch  alfo 
are  wrecks,  eflrays,  and  that  fpecies  of  wild  animals,  which 
the  arbitrary  conftitutions  of  pofitive  law  have  diltinguifhed 
from  the  reft  by  the  well-known  appellation  of  game.  With 
regard  to  thefe  and  fome  others,  as  difturbances  and  quarrels 

would 
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would  frequently  arife  among  individuals,  contending  about 
the  acquifition  of  this  fpecies  of  property  by  firft  occupancy, 
the  law  has  therefore  wifely  cut  up  the  root  of  diflenfion,  by 
tefting  the  things  themfelves  in  the  fovereign  of  the  Hate ; 
or  elfe  in  his  reprefentatives  appointed  and  authorized  by  him, 
being  ufually  the  lords  of  manors.  And  thus  the  legiflature 
of  England  has  univerfally  promoted  the  grand  ends  of  civil 
fociety,  the  peace  and  fecurity  of  individuals,  by  fteadily  pur- 
fuing  that  wife  and  orderly  maxim,  of  alTigning  to  every 
thing  capable  of  ownerfliip  a  legal  and  determinate  owner. 
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Chapter     the     second. 

Of  real  PROPERTY;  and,  first,  of 
CORPOREAL   HEREDITAMENTS. 


TH  E  objefls  of  dominion  or  property  are  things^  as  con- 
tradiftinguifhed  from  perfons :  and  things  are  by  the 
law  of  England  diftributed  into  two  kinds  j  things  real,  and 
things  perfonal.  Things  real  are  fuch  as  are  permanent, 
fixed,  and  immoveable,  which  cannot  be  carried  out  of  their 
place ;  as  lands  and  tenements :  things  perfonal  are  goods, 
money,  and  all  other  moveables  j  which  may  attend  the 
owner's  perfon  wherever  he  thinks  proper  to  go. 

In-  treating  of  things  real,  let  us  confider,  firft,  their  fe- 
veral  forts  or  kinds  ;  fecondly,  the  tenures  by  which  they 
may  be  holden  ;  thirdly,  the  eftates  which  may  be  had  in 
them  ;  and,  fourthly,  the  title  to  them,  and  the  manner  of 
acquiring  and  lofmg  it. 

First,  with  regard  to  their  feveral  forts  or  kinds,  things 
real  are  ufually  faid  to  confift  in  lands,  tenements,  or  here- 
ditaments. Latid  comprehends  all  things  of  a  permanent, 
fubftantial  nature  ;  being  a  word  of  a  very  extenfive  fignifi- 
cation,  as  will  prefently  appear  more  at  large.  Tenement  is  a 
word  of  ftill  greater  extent,  and  though  in  it's  vulgar  accep- 
tation 
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tation  is  only  applied  to  houfes  and  other  buildings,  yet  in 
it's  original,  proper,  and  legal  fenfe  it  fignifies  every  thing 
that  may  be  holden,  provided  it  be  of  a  permanent  nature  j 
whether  it  be  of  a  fubftantial  and  fenfible,  or  of  an  unfub- 
ftantial  ideal  kind.  Thus  liberujn  tenementum^  franktenement, 
or  freehold,  is  applicable  not  only  to  lands  and  other  folid 
objects,  but  alfo  to  offices,  rents,  commons,  and  the  like  *  : 
and,  as  lands  and  houfes  are  tenements,  fo  is  an  advowfon  a 
tenement;  and  a  franchife,  an  office,  a  right  of  common,  a 
peerage,  or  other  property  of  the  like  unfubftantial  kind,  are, 
all  of  them,  legally  fpeaking,  tenements''.  But  an  heredi' 
tatnent,  fays  fir  Edward  Coke  •=,  is  by  much  the  largeft  and 
moft  comprehenfive  expreffion  ;  for  it  includes  not  only  lands 
and  tenements,  but  whatfoever  may  be  inherited,  be  it  cor- 
poreal, or  incorporeal,  real,  perfonal,  or  mixed.  Thus  an 
heir  loom,  or  implement  of  furniture  which  by  cuftom  de- 
fcends  to  the  heir  together  with  an  houfe,  is  neither  land, 
nor  tenement,  but  a  mere  moveable ;  yet,  being  inheritable, 
is  comprized  under  the  general  word,  hereditament:  and  fo 
a  condition,  the  benefit  of  which  may  defcend  to  a  man  from 
his  anceftor,  is  alfo  an  hereditament  •*. 

Hereditaments  then,  to  ufe  the  largeft  expreffion,  are 
©f  two  kinds,  corporeal,  and  incorporeal.  Corporeal  conHft 
of  fuch  as  afFe6t  the  fenfes ;  fuch  as  may  be  feen  and  handled 
by  the  body  :  incorporeal  are  not  the  objedl:  of  fenfation,  can 
neither  be  feen  nor  handled,  are  creatures  of  the  mind,  and 
cxift  only  in  contemplation. 

Corporeal  hereditaments  confift  wholly  of  fubfl'antial 
and  permanent  objects ;  all  which  may  be  comprehended 
under  the  general  denomination  of  land  only.  For  land,  fays, 
fir  Edward  Coke  ^,  comprehendeth  in  it's  legal  fignification 
any  ground,  foil,  or  earth  whatfoever  ;  as  arable,  meadows, 
paftures,  woods,  moors,  waters,  marlhes,  furzes,  and  heath. 
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It  legally  iiicludeth  alfo  all  caftles,  houfes,  and  other  buildi- 
iiigs  :  for  they  confift,  faith  he,  of  two  things  ;  land^  which 
is  the  foundation,  and  Jlru^ure  thereupon  :  fo  that,  if  I 
convey  the  land  or  ground,  the  ftrudlure  or  building  pafleth 
therewith.  It  is  obfervable  that  w«/^r  is  here  mentioned  as 
a  fpecies  of  land,  which  may  feem  a  kind  of  folecifm  ;  but 
fuch  is  the  language  of  the  law  :  and  therefore  I  cannot  bring 
an  action  to  recover  polTeflion  of  a  pool  or  other  piece  of 
water,  by  the  name  of  xnater  only  ;  either  by  calculating  it's 
capacity,  as,  for  fo  many  cubical  yards ;  or,  by  fuperficial 
meafure,  for  twenty  acres  of  water ;  or  by  general  defcrip- 
tion,  as  for  a  pond,  a  watercourfe,  or  a  rivulet :  but  I  mufir 
bring  my  a(5tion  for  the  land  that  lies  at  the  bottom,  and 
muft  call  it.  twenty  acres  of  land  covered  with  water  ^ .  For 
water  is  a  moveable,  wandering  thing,  and  muft  of  neceffity 
continue  common  by  the  law  of  nature;  fo  that  I  can  only 
have  a  temporary,  tranfient,  ufufruiluary  property  therein  : 
wherefore,  if  a  body  of  water  runs  out  of  my  pond  into 
another  man's,  I  have  no  right  to  reclaim  it.  But  the  land, 
which  that  water  covers,  is  permanent,  fixed,  and  immove- 
able ;  and  therefore  in  this  I  may  have  a  certain,  fubftantiat 
property;  of  which  the  law  will  take  notice,  and  not  of  the 
other. 

Land  hath  alfo,  in  it's  legal  fignification,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujus  eji  folu?ti^  ejus 
ejl  ufque  ad  caelum^  is  the  maxim  of  the  law,  upwards  ;  there- 
fore no  man  may  ere6t  any  building,  or  the  like,  to  overhang 
another's  land  :  and,  downwards,  whatever  is  in  a  dire£l  line 
between  the  furface  of  any  land,  and  the  center  of  the  earth, 
belongs  to  the  owner  of  the  furface  ;  as  is  every  day's  expe- 
rience in  the  mining  count-ies,-  So  that  the  word  **  land'*' 
includes  not  only  the  face  of  the  earth,  but  every  thing  under 
it,  or  over  it.  And  therefore  if  a  man  grants  all  his  lands,  he 
grants  thereby  all  his  mines  of  metal  and  other  foflils,  his 
woods,  his  waters,  and  his  houfes,  a*  well  as  his  fields  and' 
meadows.     Not  but  the  particular  names  of  the  things  are 

^  Browril,  142. 
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equally  fufficient  to  pafs  them,  except  in  the  inftance  of  wa- 
ter ;  by  a  grant  of  which,  nothing  paffes  but  a  right  of  fifh- 
ing  5  :  but  the  capital  diftindion  is  this  ;  that  by  the  name  of 
a  caftle,  mefluage,  toft,  croft,  or  the  like,  nothing  elfe  will 
pafs,  except  what  falls  with  the  utmoft  propriety  under  the 
term  made  ufe  of;  but  by  the  name  of  land,  which  is  nomen 
generalijfimum^  every  thing  terreftrial  will  pafs  ^. 

g  Cg.  Litt,  4.  h  Ihi^,  ^j  J,  6. 
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Chapter     the     third. 


Of  incorporeal  HEREDITAMENTS, 


N  incorporeal  hereditament  is  a  right  ifTuing  out  of  a 
thing  corporate  (whether  real  or  perfonal)  or  concern- 
ing, or  annexed  to,  or  exercifible  within,  the  fame  *.  It  is 
not  the  thing  corporate  itfelf,  which  may  confift  in  lands, 
houfes,  jewels,  or  the  like ;  but  fomething  collateral  thereto, 
as  a  rent  iffuing  out  of  thofe  lands  or  houfes,  or  an  office  re- 
lating to  thofe  jewels.  In  fhort,  as  the  logicians  fpeak,  cor- 
poreal hereditaments  are  the  fubftance,  which  may  be  always 
feen,  always  handled  :  incorporeal  hereditaments  are  but  a 
fort  of  accidents,  which  inhere  in  and  are  fupported  by  that 
fubftance ;  and  may  belong,  or  not  belong  to  it,  without 
any  vifible  alteration  therein.  Their  exiftence  is  merely  in 
idea  and  abftrafted  contemplation  ;  though  their  efFecSls  and 
profits  may  be  frequently  objedts  of  our  bodily  fenfes.  And 
indeed,  if  we  would  fix  a  clear  notion  of  an  incorporeal  here- 
ditament, we  muft  be  careful  not  to  confound  together  the 
profits  produced,  and  the  thing,  or  hereditament,  which 
produces  them.  An  annuity,  for  inftance,  is  an  incorporeal 
hereditament :  for  though  the  money,  which  is  the  fruit  or 
produ6l  of  this  annuity,  is  doubtlefs  of  a  corporeal  nature, 
yet  the  annuity  itfelf,  which  produces  that  money,  is  a  thing 
invifible,  has  only  a  mental  exiftence,  and  cannot  be  delivered 
over  from  hand  to  hand.     So  tithes,  if  we  confider  the  pro- 

a  Co,  Litt.  19,  JO. 
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ducc  of  them,  as  the  tenth  fheaf  or  tenth  lamb,  feem  to  be 
completely  corporeal ;  yet  they  are  indeed  incorporeal  here- 
ditaments :  for  they,  being  merely  a  contingent  right,  col- 
lateral to  or  ifluing  out  of  lands,  can  never  be  the  obje<5l  of 
fenfe :  they  are  neither  capable  of  being  fhewn  to  the  eye, 
nor  of  being  delivered  into  bodily  poflellion. 

Incorporeal  hereditaments  are  principally  often  forts  j 
advov/fons,  tithes,  commons,  ways,  offices,  dignities,  fran- 
chifes,  corodies  or  penfions,  annuities,  and  rents. 

I.  Advowson  is  the  right  of  prefentation  to  a  church,  or 
Ccclefiaftical  benefice.  Advowfon,  advocat'io,  fignifies  in  cli- 
entelatn  recipere,  the  taking  into  protection ;  and  therefore  is 
fynonymous  v^^ith  patronage,  patronatus :  and  he  who  has  the 
right  of  advowfon  is  called  the  patron  of  the  church.  For, 
when  lords  of  manors  firft  built  churches  on  their  own  de- 
mefnes,  and  appointed  the  tithes  of  thofe  manors  to  be  paid 
to  the  officiating  minifters,  which  before  were  given  to  the 
clergy  in  common  (from  whence,  as  was  formerly  mention- 
ed '',  arofe  the  divifion  of  parifhes)  the  lord,  who  thus  built 
a  church,  and  endowed  it  with  glebe  or  land,  had  of  com- 
mon right  a  power  annexed  of  nominating  fuch  minifter  as  he 
pleafed  (provided  he  were  canonically  qualified)  to  officiate 
in  that  church,  of  which  he  was  the  founder,  endower, 
maintainer,  or,  in  one  word,  the  patron  '^, 

This  inftance  of  a^  advowfon  will  completely  illuftrate 
the  nature  of  an  incorporeal  hereditament.  It  is  not  itfelf  the 
bodily  poffeffion  of  the  church  and  it's  appendages  ;  but  it  is 
a  right  to  give  fome  other  man  a  title  to  fuch  bodily  poffeffion. 
The  advowfon  is  the  objedl  of  neither  the  fight,  nor  the  touch ; 
and  yet  it  perpetually  exiils  in  the  mind's  eye,  and  in  con- 
templation of  law.  It  cannot  be  delivered  from  man  to  man 
by  any  vifible  bodily  transfer,  nor  can  corporal  poffeffion  be 

•>  Vol.  I,  pag.  1 12.  appears  alfo  to  have  been  allowed  in  the 

c  T\n%  ongmzX  of'the  jus  patronatus,  Roman  empire.  No-j,  56,  t.  12.  c^t.. 
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B  3  had 


22  ^he    Rights  Book  II. 

had  of  it.  If  the  patron  takes  corporal  pofleffion  of  the 
church,  the  church-yard,  the  glebe  or  the  like,  he  intrudes 
on  another  man's  property ;  for  to  thefe  the  parfon  has  an 
cxclufive  right.  The  patronage  can  therefore  be  only  con- 
veyed by  operation  of  law,  by  verbal  grant,  either  oral  or 
written,  which  is  a  kind  of  invifible,  mental  transfer  :  and 
being  fo  vefted,  it  lies  dormant  and  unnoticed,  till  occafion 
calls  it  forth ;  when  it  produces  a  vifible,  corporeal  fruit,  by 
entitling  fome  clerk,  whom  the  patron  fhall  pleafe  to  nomi- 
nate, to  enter  and  receive  bodily  pofTeflion  of  the  lands  and 
tenements  of  the  church. 

Advowsons  are  either  advowfons  appendant^  or  advowfons 
in  grofs.  Lords  of  manors  being  originally  the  only  founders, 
and  of  courfe  the  only  patrons,  of  churches '',  the  right  of 
patronage  or  prefentation,  fo  long  as  it  continues  annexed  to 
the  pofleffion  of  the  manor,  as  fome  have  done  from  the 
foundation  of  the  church  to  this  day,  is  called  an  advowfon 
appendant* :  and  it  will  pafs,  or  be  conveyed,  together  with 
the  manor,  as  incident  and  appendant  thereto,  by  a  grant  of 
the  manor  only,  without  adding  any  other  words  ^  But 
where  the  property  of  the  advowfon  has  been  once  feparated 
from  the  property  of  the  manor,  by  legal  conveyance,  it  is 
called  an  advowfon  in  grofs,  or  at  large,  and  never  can  be 
appendant  any  more  j  but  is  for  the  future  annexed  to  the 
perfon  of  it's  owner,  and  not  to  his  manor  or  lands  s. 

Advowsons  are  alfo  either prefentathe,  collative,  or  dona- 
tive ^.  An  advowfon  prefentative  is  where  the  patron  hath  a 
right  of  prefentation  to  the  bifhop  or  ordinary,  and  moreover 
to  demand  of  him  to  inftitute  his  clerk,  if  he  finds  him  cano- 
jiically  qualified  :  and  this  is  the  moft  ufual  advowfon.  An 
advowfon  collative  is  where  the  biihop  and  patron  are  one 
and  the  fame  perfon  :  in  which  cafe  the  bifliop  cannot  prefent 
to  himfelf  i  but  he  does,  by  the  one  ad  of  collation,  or  con- 

<5  Co.  Lift.  119.  E  Ihid.  120. 
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ferring  the  benefice,  the  whole  that  is  done  In  common  cafes, 
by  both  prefentation  and  inftitution.  An  advowfon  donative 
is  when  the  king,  or  any  fubjedl  by  his  licence,  ceth  found 
•a  church  or  chapel,  and  ordains  that  it  fhall  be  merely  in 
the  gift  or  difpofal  of  the  patron  ;  fubjecl  to  his  vifitation 
only,  and  not  to  that  of  tiie  ordinary ;  and  veftcd  abfolutcly 
in  the  clerk  by  the  patron's  deed  of  donation,  without  pre- 
fentation, inftitution,  or  induction  '«  This  is  faid  to  have 
baen  antientiy  the  only  way  of  conferring  ecclefiafticalbene- 
•fices  in  England  ;  the  method  of  inftitution  by  the  biftiop  not 
being  eftablifhed  more  early  than  the  time  of  arch-bifhop 
Becket  in  the  reign  of  Henry  II  ''.  And  therefore  though 
,pope  Alexander  III  ',  in  a  letter  to  Becket,  feverely  inveighs 
againft  the  prava  confuetudo^  as  he  calls  it,  of  inveftiture 
conferred  by  the  patron  only,  this  however  {hews  what  was 
then  the  common  ufage.  Others  contend,  that  the  claim  of 
the  biftiops  to  inftitution  is  as  old  as  the  firft  planting  of 
'chriftianity  in  this  ifland  ;  and  in  proof  of  it  they  allege  a 
letter  from  the  Englifli  nobility  to  the  pope  in  the  reign  of 
Henry  the  third,  recorded  by  Matthew  Paris'",  which  fpeaks 
of  prefentation  to  the  bifliop  as  a  thing  immemorial.  The 
truth  feems  to  be,  that,  where  the  benefice  was  -to  be  con- 
ferred on  a  mere  layman,  he  was  firft  prefented  to  the  bifliop, 
in  order  to  receive  ordination,  who  was  at  liberty  to  examine 
and  refufc  him:  but  where  the  clerk  was  already  in  orders,  the 
•living  was  ufually  vefted  in  him  by  the  foJe  donation  of  the 
patron  ;  till  about  the  middle  of  the  twelfth  century,  when 
the  pope  and  his  bifliops  endeavoured  to  introduce  a  kind  of 
feodal  dominion  over  ecclefiaftical  benefices,  and,  in  confc- 
quence  of  that,  began  to  claim  and  exercife  the  right  of  in- 
stitution univerfally,  as  a  fpecies  of  fpiritual  inveftiture. 

However  this  may  be,  if,  as  the  law  now  ftands,  the  true 
patron  once  waives  this  privilege  of  donation,  and  prefents  to 
the  biftiop,  and  his  clerk  is -admitted  and  inft.kuted,  the  ad- 

i  Co.  Litt.  344.  I  Decretal.  I.  3.  t,  7.  1.3. 
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vow  Ton  is  now  become  for  ever  prefentatlve,  and  fhall  never 
be  donative  any  more ".  For  thefe  exceptions  to  general  rules, 
and  common  right,  are  ever  looked  upon  by  the  law  in  an 
unfavourable  view,  and  conftrued  as  ftri(Slly  as  poflible.  If 
therefore  the  patron,  in  whom  fuch  peculiar  right  refides, 
does  once  give  up  that  right,  the  law,  which  loves  uniformity, 
will  interpret  it  to  be  done  with  an  intention  of  giving  it  up 
for  ever  ;  and  will  therefore  reduce  it  to  the  ftandard  of  other 
ecclefiaftical  livings. 

II.  A  SECOND  fpecies  of  incorporeal  hereditaments  is  that 
of  tithes ;  which  are  defined  to  be  the  tenth  part  of  the  in- 
creafc,  yearly  arifing  and  renewing  from  the  profits  of  lands, 
the  flock  upon  lands,  and  the  perfonal  induftry  of  the  inha- 
bitants :  the  firft  fpecies  being  ufually  called  predial^  as  of 
corn,  grafs,  hops,  and  wood  °  ;  the  fecond  ?ntxed^  as  of  wool, 
milk,  pigs,  b'cP,  confiding  of  natural  prod u6ls,  but  nurtured 
and  preferved  in  part  by  the  care  of  man  ;  and  of  thefe  the 
tenth  muft  be  paid  in  grofs :  the  third  perfonal^  as  uf  manual 
occupations,  trades,  fifheries,  and  the  like ;  and  of  thefe 
only  the  tenth  part  of  the  clear  gains  and  profits  is  due  '^. 

It  is  not  to  be  expected  from  the  nature  of  thefe  general 
commentaries,  that  I  (hould  particularly  fpecify,  what  things 
are  tithable,  and  what  not,  the  time  when,  or  the  manner 
and  proportion  in  which,  tithes  are  ufually  due.  For  this  I 
mufl:  refer  to  fuch  authors  as  have  treated  the  matter  in  de- 
tail :  and  fhall  only  obferve,  that,  in  general,  tithes  are  to 
be  paid  for  every  thing  that  yields  an  annual  increafe,  as 
corn,  hay,  fruit,  cattle,  poultry,  and  the  like  ;  but  not  for 
any  thing  that  is  of  the  fubftance  of  the  earth,  or  is  not  of 
annual  increafe,  as  flone,  lime,  chalk,  and  the  like  ;  nor 
for  creatures  that  are  of  a  wild  nature,  ox  ferae  natwae,  as 
deer,  hawks,  ^r,  whofe  increafe,  fo  as  to  profit  the  owner, 
is  not  annual,  but  cafual '.  It  will  rather  be  our  bufinefs  to 
confider,   i.  The  original  of  the  right  of  tithes.    2.  In  whora 

n  Co.  Litt.  344.    Cro.  Jac.  63.  q   I  Roll.  Abr.  656. 

o  T  Roll.  Abr  635.    2,  Infl.  649.  r  2  Inft.  651. 
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that  right  at  prefent  fubfifts.     3.  Who  may  be  difcharged, 
cither  totally  or  in  part,  from  paying  them. 

I.  As  to  their  original,  I  will  not  put  the  title  of  the 
clergy  to  tithes  upon  any  divine  right  j  though  fuch  a  right 
certainly  commenced,  and  I  believe  as  certainly  ceafed,  with 
the  Jewifli  theocracy.  Yet  an  honourable  and  competent 
maintenance  for  the  minifters  of  the  gofpel  is,  undoubtedly, 
jure  divino  ;  whatever  the  particular  mode  of  thai  maintenance 
may  be.  For,  befides  the  pofitive  precepts  of  the  new  tefta- 
ment,  natural  reafon  will  tell  us,  that  an  order  of  men,  who 
are  feparated  from  the  world,  and  excluded  from  other  lucra- 
tive profcflions,  for  the  fake  of  the  reft  of  mankind,  have  a 
right  to  be  furniflicd  with  the  neceflaries,  conveniences,  and 
moderate  enjoyments  of  life,  at  their  expcncc,  for  whofe  be- 
nefit they  forego  the  ufual  means  of  providing  them.  Ac- 
cordingly all  municipal  laws  have  provided  a  liberal  and  de- 
cent maintenance  for  their  national  priefts  or  clergy  :  ours  in 
particular  have  eftablifhed  this  of  tithes,  probably  in  imita- 
tion of  the  Jewifh  law  :  and  perhaps,  confidcring  the  dege- 
nerate ftate  of  the  world  in  general,  it  may  be  more  bene- 
ficial to  the  Englifh  clergy  to  found  their  title  on  the  law  of 
the  land,  than  upon  any  divine  right  whatfoever,  unacknow- 
leged  and  unfupportcd  by  temporal  fandions. 

We  cannot  prccifely  afcertain  the  time  when  tithes  were 
firft  introduced  into  this  country.  PofTibly  they  were  cotem- 
porary  with  the  planting  of  chriftianity  among  the  Saxons, 
by  Auguftin  the  monk,  about  the  end  of  the  fixth  century. 
But  the  firft  mention  of  them,  which  I  have  met  with  in  any 
written  Englifti  law,  is  in  a  conftitutional  decree,  made  in 
a  fynod  held  A.  D.  786^,  wherein  the  payment  of  tithes  in 
general  is  ftrongly  enjoined.  This  canon,  or  decree,  which 
at  firft  bound  not  the  laity,  was  eff*e£tually  confirmed  by  two 
kingdoms  of  the  heptarchy,  in  their  parliamentary  conven- 
tions of  eftates,  refpedively  confifting  of  the  kings  of  Mercia 

»  Seidell,  c.  8.  §.  2. 

and 
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and  Northumberland,  the  bifliops,  dukes,  fenators,  and 
people.  Which  was  a  few  years  later  than  the  time  that 
Charlemagne  eftablifhed  the  payment  of  them  in  France  % 
and  made  that  famous  divifion  of  them  into  four  parts  j  one 
to  maintain  the  edifice  of  the  church,  the  fecond  to  fupport 
the  poor,  the  third  the  bifhop,  and  the  fourth  the  parochial 
clergy  ". 

The  next  authentic  mention  of  them  is  in  the  foedus  Ed- 
^ard'i  et  Guthruni ;  or  the  laws  agreed  upon  between  king 
Guthrun  the  Dane,  and  Alfred  and  his  fon  Edward  the 
elder,  fucceilive  kings  of  England,  about  the  year  900. 
This  was  a  kind  of  treaty  between  thofe  monarchs,  which 
may  be  found  at  large  in  the  Anglo-Saxon  laws  "^ :  wherein 
it  was  neceflary,  as  Guthrun  v/as  a  pagan,  to  provide  for  the 
fubfiftence  of  the  chriftian  clergy  under  his  dominion  ;  and, 
accordingly,  we  find  ^  the  payment  of  tithes  not  only  enjoined^ 
but  a  penalty  added  upon  non-obfervance :  which  law  is 
feconded  by  the  laws  of  Athelflan  >',  about  the  year  930* 
And  this  is  as  much  as  can  certainly  be  traced  out,  with 
regard  to  their  legal  original. 

2.  We  are  next  to  confider  the  perfons  to  whom  they  are 
due.  And  upon  their  firft  introduflion  (as  hath  formerly 
been  obferved  ^)  though  every  man  was  obliged  to  pay  tithes 
in  general,  yet  he  might  give  them  to  what  priefts  he  pleafed^ ; 
which  were  called  arbitrary  confecrations  of  tithes  :  or  he 
might  pay  them  into  the  hands  of  the  bifhop,  who  diftributed 
among  his  diocefan  clergy  the  revenues  of  the  church,  which 
were  then  in  common  ''.  But,  when  diocefes  were  divided 
into  parifhes,  the  tithes  of  each  parifh  were  allotted  to  it's 
own  particular  minifter;  firft  by  common  confent,  or  the 
appointments  of  lords  of  manors,  and  afterwards  by  the 
written  law  of  the  land  "=. 

«  A.D.Tjl.  y  cap.  I. 

"  Book  I.  ch,  II.     Seld.  e,  6.  §.7.  ^  Book  I.  Introd.  §.  4. 

Sp.  of  laws,  b.  31.  c,  12.  a  2  Inft.  646.     Hob.  296. 

w  Wilkins,  pag.  51,  ^  SelJ,  c.  9.  §.  4. 

X  ca^,  6,  c  LL,  Edgar  c,  i  Cjf  z.  Cawt.  c,  11. 
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However,  arbitrary  confecrations  of  tithes  took  place  again 
afterwards,  and  became  in  general  ufe  till  the  time  of  king 
John''.  Which  was  probably  owing  to  the  intrigues  of  the 
regular  clergy,  or  monks  of  the  Benedidtine  and  other  rules, 
under  arch-bifhop  Dunftan  and  his  fucceflbrs  ;  who  endea- 
voured to  wean  the  people  from  paying  their  dues  to  the  fe- 
cular  or  parochial  clergy,  (a  much  more  valuable  fet  of  men 
than  themfelves)  and  were  then  in  hopes  to  have  drawn,  by 
fan6timonious  pretences  to  extraordinary  purity  of  life,  all 
ecclefiaftical  profits  to  the  coffers  of  their  own  focieties.  And 
this  will  naturally  enough  account  for  the  number  and  riches 
of  the  monafterics  and  religious  houfes,  which  were  founded 
in  thofe  days,  and  which  were  frequently  endowed  with  tithes. 
P'or  a  layman,  who  was  obliged  to  pay  his  tithes  fomewhere, 
might  think  it  good  policy  to  ere<5t  an  abbey,  and  there  pay 
them  to  his  own  monks;  or  grant  them  to  fome  abbey  already 
erefted:  fmce,  for  this  dotation,  which  really  coft  the  patron 
little  or  nothing,  he  might,  according  to  the  fuperftition  of 
the  times,  have  mafles  for  ever  fung  for  his  foul.  But,  in 
procefs  of  years,  the  income  of  the  poor  laborious  parifli 
priefts  being  fcandaloufly  reduced  by  thefe  arbitrary  confecra- 
tions of  tithes,  it  was  remedied  by  pope  Innocent  the  third  * 
about  the  year  1200  in  a  decretal  epiftle,  fent  to  the  arch- 
bifhop  of  Canterbury,  and  dated  from  the  palace  of  Lateran : 
which  has  occafioned  fir  Henry  Hobart  and  others  to  miftake 
it  for  a  decree  of  the  council  of  Lateran  held  A.  D.  11 79, 
which  only  prohibited  what  was  called  the  infeodation  of 
tithes,  or  their  being  granted  to  mere  laymen  \  whereas 
this  letter  of  pope  Innocent  to  the  arch-bifhop  enjoined  the 
payment  of  tithes  to  the  parfons  of  the  refpe6live  pariflies 
where  every  man  inhabited,  agreeable  to  what  was  afterwards 
directed  by  the  fame  pope  in  other  countries?.  This  epiftle, 
fays  fir  Edv^^ard  Coke  **,  bound  not  the  lay  fubjecls  of  this 
Realms  but,  being  reafonable  and  juft  (and,  he  might  have 


^  Selden,  c.  ii.  f  Decretal.  I.  3.  /.  70.  c,  it), 

^  O^era  JnnoienI,  III,   iem,  7.,  fag,  S  Hid.  c.  26. 

4S-«  ^  2  Inft.  641. 
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af' Jed,  being  correfpondent  to  the  antient  law)  it  was  allow- 
ed of,  and  fo  became  lex  terrac.  This  put  an  efFeftual  ftop 
to  all  the  arbitrary  confecrations  of  tithes  ;  except  fome  foot- 
fteps  which  flill  continue  in  thofe  portions  of  tithes,  which 
the  parfon  of  one  parifh  hath,  though  rarely,  a  right  to  claim 
in  another  :  for  it  is  now  univerfally  held  ',  that  tithes  are 
due,  of  common  right,  to  the  parfon  of  the  parifh,  unlefs 
there  be  a  fpecial  exemption.  This  parfon  of  the  parifh,  we 
have  formerly  feen  ^^  may  be  either  the  actual  incumbent,  or 
elfe  the  appropriator  of  the  benefice  :  appropriations  being  a 
method  of  endowing  monafteries,  which  feems  to  have  been 
devifed  by  the  regular  clergy,  by  way  of  fubftitution  to  ar- 
bitrary confecrations  of  tithes  '• 

3.  We  obferved  that  tithes  are  due  to  the  parfon  of  common 
right,  unlefs  by  fpecial  exemption :  let  us  therefore  fee,  thirdly, 
who  may  be  exempted  from  the  payment  of  tithes,  and  how. 
Lands,  and  their  occupiers,  may  be  exempted  or  difcharged 
from  the  payment  of  tithes,  either  in  part  or  totally,  firfl:,  by 
a  real  compofition  ;  or,  fecondly,  by  cuftom  or  prefcription. 

First,  a  real  compofition  is  when  an  agreement  is  made 
between  the  owner  of  the  lands^  and  the  parfon  or  vicar, 
with  the  confent  of  the  ordinary  and  the  patron,  that  fuch 
lands  fhall  for  the  future  be  difcharged  from  payment  of  tithes, 
by  reafon  of  fome  land  or  other  real  recompenfe  given  to  the 
parfon,  in  lieu  and  fatisfa6lion  thereof".  This  was  permitted 
by  law,  becaufe  it  was  fuppofed  that  the  clergy  would  be  no 
lofers  by  fuch  compofition  ;  fince  the  confent  of  the  ordinary, 
whofe  duty  it  is  to  take  care  of  the  church  in  general,  and  of 
the  patron,  v/hofe  intereft  it  is  to  protecSl  that  particular 
church,  were  both  made  necefTary  to  render  the  compofition 
eftedlual  :  and  hence  have  arifen  all  fuch  compofitions  as 
exifl  at  this  day  by  force  of  the  common  law.  But,  experi- 
ence flievving  that  even  this  caution  was  inefFediual,  and 

J  RcjiO-'.  <"6.     Hcb.  296.  bv  his  royal  prerogative,  has  a  fight  ttt" 

k  Book  r.  pnp.  5S5.  ali  the  tithes.    See  book  I.  p.  113.  234. 

^  In  extrapaiochial  praces  tl)e  kin?,  ^j  2  Inft.  490.  Regift.38.  13  Rep.  40. 
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the  pofTeflions  of  the  church  being,  by  this  and  other  means, 
every  day  diminiftied,  the  difabling  ftatute  13  Eliz.  c.  10. 
was  made  j  which  prevents,  among  other  fpiritual  perfons, 
all  parfons  and  vicars  from  making  any  conveyances  of  the 
eftates  of  their  churches,  other  than  for  three  lives  or  twenty 
one  years.  So  that  now,  by  virtue  of  this  ftatute,  no  real 
compofition  made  fince  the  13  Eliz.  is  good  for  any  longer 
term  than  three  lives  or  twenty-one  years,  though  made 
by  confent  of  the  patron  and  ordinary :  which  has  indeed 
efFeiSlually  demoliihed  this  kind  of  traffick;  fuch  compo- 
fitions  being  now  rarely  heard  of,  unlefs  by  authority  of 
parliament. 

Secondly,  a  difcharge  by  cuftom  or  prefcription,  i$ 
where  time  out  of  mind  fuch  perfons  or  fuch  lands  have  been, 
either  partially  or  totally,  difcharged  from  the  payment  of 
tithes.  And  this  immemorial  ufage  is  binding  upon  all  par- 
ties ;  as  it  is  in  it's  nature  an  evidence  of  univerfal  confent 
and  acquiefcence,  and  with  reafon  fuppofes  a  real  compofition 
to  have  been  formerly  made.  This  cuftom  or  prefcription 
is  either  de  modo  declmandiy  or  de  uon  decimanda. 

A  modus  dedniandi,  commonly  called  by  the  fimple  name 
of  a  fmdus  only,  is  where  there  is  by  cuftom  a  particular 
manner  of  tithing  allowed,  different  from  the  general  law  of 
taking  tithes  in  kind,  which  are  the  adual  tenth  part  of  the 
annual  increafe.  This  is  fometimes  a  pecuniary  compenfa- 
tion,  as  twopence  an  acre  for  the  tithe  of  land :  fometimes 
it  is  a  compenfation  in  work  and  labour,  as  that  the  parfon 
fhall  have  only  the  twelfth  cock  of  hay,  and  not  the  tenth, 
in  confideration  of  the  owner's  making  it  for  him  :  fome- 
times, in  lieu  of  a  large  quantity  of  crude  or  imperfect  tithe, 
the  parfon  fhall  have  a  lefs  quantity,  when  arrived  to  greatej 
maturity,  as  a  couple  of  fowls  in  lieu  of  tithe  eggs  ;  and 
the  like.  Any  means,  in  fhort,  whereby  the  general  law 
of  tithing  is  altered,  and  a  new  method  of  taking  them  is 
introduced,  is  called  a  modus  decimandl,  ox  fpecial  manner 


of  tithing;. 
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T  o  make  a  good  and  fufficient  modus,  the  following  rules 
muft  be  obferved.     i.  It  muft  be  certain  and  invariable^,  for 
payment  of  different  fums  will  prove  it  to  be  no  modus ,  that 
is,  no  original  real  compofition ;  becaufe  that  muft  have  been 
one  and  the  fame,  from  it's  firft  original  to  the  prefent  time. 
2.  The  thing  given,  in  lieu  of  tithes,  muft  be  beneficial  to 
the  parfon^  and  not  for  the  emolument  of  third perfons  only  "  : 
thus  a  modus,  to  repair  the  church  in  lieu  of  tithes,  is  not 
good,  becaufe  that  is  an  advantage  to  the  parifh  only ;  but 
to  repair  the  chancel  is  a  good  modus,  for  that  is  an  advantage 
to  !the  parfon.     3.  It  muft  be  fomething  different  from  the 
thing  compounded  for  •* :  one  load  of  hay,  in  lieu  of  all  tithe 
hay,  is  no  good  modus :  for  no  parfon  would,  bona  fide,  make 
a  compofition  to  receive  lefs  than  his  due  in  the  fame  fpecies 
of  tithe ;  and  therefore  the  law  will  not  fuppofe  it  poflible 
for  fuch  compofition  to  have  exiftcd.    4.  One  cannot  be  dif- 
charged  from  payment  of  one  fpecies  of  tithe,  by  paying  a 
modus  for  another  "i.     Thus  z  modus  of  id.  for  every  milch 
cow  will  difchargc  the  tithe  of  milch  kine,  but  not  of  barren 
cattle :  for  tithe  is,  of  common  right,  due  for  both ;  and 
therefore  a  ?nodus  for  one  fhall  never  be  difcharged  for  the 
other.     5.  The  recompenfe  muft  be  in  it's  nature  as  durable 
as  the  tithes  difcharged  by  it;  that  is,  an  inheritance  cer- 
tain ■■ :  and  therefore  a  modus  that  every  i?:habitant  of  a  houfe 
fhall  pay  ^d.  a  year,  in  lieu  of  the  ov/ner's  tithes,  is  no  good 
modus ;  for  poflibly  the  houfe  may  not  be  inhabited,  and  then 
the  recompenfe  will  be  loft.     6.  The  modus  muft  not  be  too 
large,  which  in  law  is  called  a  rank  modus :  as  if  the  real 
value  of  the  tithes  be  60 1,  per  annum,  and  a  modus  is  fug- 
gefted  of  40/.  this  modus  will  not  be  good;  though  one  of 
46J.  might  have  been  valid  '".    For,  in  thefe  cafes  of  prefcrip- 
tive  or  cuftomary  modus's,  the  law  fuppofes  an  original  real 
compofition  to  have  been  regularly  made;  which  being  loft 
by  length  of  time,  the  immemorial  ufage  is  admitted  as  evi* 
dence  to  fhew  that  it  once  did  exift,  and  that  from  thence 

n  I  Keb.  602.  1  Cro.  Eliz.  446.     Salk.  657, 

<>  1  Roll,  Abr.  €49,  •  2  P.  Wms.  ^62. 

P  1  Lev.  179.  *   Ji  Mod.  60, 
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fuch  ufage  was  derived.  Now  time  of  memory  hatli  been 
long  ago  afcertained  by  the  law  to  commence  from  the  reigri 
of  Richard  the  firft  * ;  and  any  cuftom  may  be  deftroyed  by 
evidence  of  it's  non-exiftence  in  any  part  of  the  long  period 
from  his  days  to  the  prefent :  wherefore,  as  this  real  compo- 
lition  is  fuppofed  to  have  been  an  equitable  contract,  or  the 
full  value  of  the  tithes,  at  the  time  of  making  it,  if  the  ma- 
dus  fet  up  is  fo  rank  and  large,  as  that  it  beyond  difpute  ex- 
ceeds the  value  of  the  tithes  in  the  time  of  Richard  the  lirft, 
this  modus  is  felo  defe  and  deftroys  itfelf.  For,  as  it  would 
be  deftroyed  by  any  diredt  evidence  to  prove  it's  non-exiftence 
at  any  time  ftnce  that  aera,  fo  alfo  it  is  deftroyed  by  carrying 
in  itfelf  this  internal  evidence  of  a  much  later  original. 

A  PRESCRIPTION  de  mn  decimando  is  a  claim  to  be  entirely 
difcharged  of  tithes,  and  to  pay  no  compenfation  in  lieu  of 
them.  Thus  the  king  by  his  prerogative  is  difcharged  from 
all  tithes".  So  a  vicar  fhall  pay  no  tithes  to  the  redor,  nor 
the  recSlor  to  the  vicar,  for  ecclefia  decimos  nan  folvlt  ecclefiae  ^. 
But  thefe  perfonal  privileges  (not  arlfing  from  or  being  an- 
nexed to  the  land)  are  perfonally  confined  to  both  the  kino- 
and  the  clergy  j  for  their  tenant  or  Icflee  fhall  pay  tithes, 
though  in  their  own  occupation  their  lands  are  not  generally 
tithable  ^^.  And,  generally  fpeaking,  it  is  an  eftablifhed 
rule,  that,  in  lay  hands,  modus  de  non  decimando  mn  valet  ^, 
But  fpiritual  perfons  or  corporations,  as  monafteries,  abbots, 
bifhops,  and  the  like,  were  always  capable  of  having  their 
lands  totally  difcharged  of  tithes,  by  various  ways  ^ :  as, 
I.  By  real  compofition  :  2.  By  the  pope's  bull  of  exemption  : 
3.  By  unity  of  pofleflion ;  as  when  the  redlory  of  a  parifli, 
and  lands  in  the  fame  parifli,  both  belonged  to  a  relio-ious 

t  This  rule  was  adopted,    when  by  tinr.c  to  be  reckoned  from  an  aera  fo 

the  ftatute  of  Wcftm,   i,  (3  Edw\  I.  very  antiquated.    See  z  Roll.  Abr,  269, 

c.  39.)   the  reign  of  Richard   I.   was  pi.  16. 
made  the  time  of  limitation  in  a  writ  "  Cro,  Eliz.  511. 

of  right.      But,   finte    by   the   ftatute  "  Cro.    Eliz.   479.    511.      Sav.   j, 

32  Hen.  VIII.  c.  2.  this  period  (in  a  Moor.  910. 
writ  of  right}  hath  been  very  rationally  w  Ibid.  ^jg. 

reduced  to  fixty  years,  it  feems  ujiac-  "  Il>iJ,  511. 

countable,    that   the  date  of  legal  pre-  y  Hob,  309,     Cro,  Jac,  308. 
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houfe,  thofe  lands  were  difcharged  of  tithes  by  this  unity  of 
pofleflion  :  4.  By  prefcription  ;  having  never  been  liable  to 
tithes,  by  being  always  in  fpiritual  hands  :  5.  By  virtue  of 
their  order  ;  as  the  knights  templars,  ciftercians,  and  others, 
whofe  lands  were  privileged  by  the  pope  with  a  difcharge  of 
tithes  ^.  Though,  upon  the  diflblution  of  abbeys  by  Henry 
VIII,  moftof  thefe  exemptions  from  tithes  would  have  fallen 
with  them,  and  the  lands  become  tithable  again ;  had  they 
not  been  fupported  and  upheld  by  the  ftatute  31  Hen.  VIII. 
c.  13.  which  ena6ls,  that  all  perfons  who  fhould  come  to  the 
pofTelHon  of  the  lands  of  any  abbey  then  difTolved,  fhould 
hold  them  free  and  difcharged  of  tithes,  in  as  large  and  am- 
ple a  manner  as  the  abbeys  themfelves  formerly  held  them. 
And  from  this  original  have  fprung  all  the  lands,  which, 
being  in  lay  hands,  do  at  prefent  claim  to  be  tithe-free  :  for, 
if  a  man  can  fhew  his  lands  to  have  been  fuch  abbey  lands, 
and  alfo  immemorially  difcharged  of  tithes  by  any  of  the 
means  before-mentioned,  this  is  now  a  good  prefcription  de 
non  dechnando.  But  he  muft  fhew  both  thefe  requifites  :  for 
abbey  lands,  without  a  fpecial  ground  of  difcharge,  are  not 
difcharged  of  courfe ;  neither  will  any  prefcription  de  non 
decifnando  avail  in  total  difcharge  of  tithes,  unlefs  it  relates 
to  fuch  abbey  lands. 

III.  Common,  or  right  of  common,  appears  from  it's  very 
definition  to  be  an  incorporeal  hereditament :  being  a  profit 
which  a  man  hath  in  the  land  of  another  ;  as  to  feed  his 
bea{l:s,  to  catch  fifh,  to  dig  turf,  to  cut  wood,  or  the  like  '. 
And  hence  common  is  chiefly  of  four  forts ;  common  of 
pallure,  of  pifcary,  of  turbary,  and  of  eflovers. 

1.  Common  of  pafture  is  a  right  of  feeding  one's  beafls 
on  another's  land  ;  for  in  thofe  v/aflre  grounds,  which  are 
ufually  called  commons,  the  property  of  the  foil  is  generally 
in  the  lord  of  the  manor ;  as  in  common  fields  it  is  in  the 
particular  tenants.  This  kind  of  common  is  either  appen- 
dant, appurtenant,  becaufe  of  vicinage,  or  in  grofs  ''. 

z  2  Rep.  44.  Seld.tith.  c.  13.  §.  2.         *>  Co.  Litt.  122. 
a   Finch,  law.  157. 
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Common  appendant  is  a  right,  belonging  to  the  owners  or 
occupiers  of  arable  land,  to  put  commonable  beafts  upon  the 
lord's  wafte,  and  upon  the  lands  of  other  perfons  within  the 
fame  manor.  Commonable  beafts  are  either  beafts  of  the 
plough,  or  fuch  as  manure  the  ground.  This  is  a  matter  of 
moft  univerfal  right :  and  it  was  originally  permitted ',  not 
only  for  the  encouragement  of  agriculture,  but  for  the  necef- 
fity  of  the  thing.  For,  when  lords  of  manors  granted  out 
parcels  of  land  to  tenants,  for  fervices  either  done  or  to  be 
done,  thefe  tenants  could  not  plough  or  manure  the  land 
without  beafts  ;  thefe  beafts  could  not  be  fuftained  without 
pafture ;  and  pafture  could  not  be  had  but  in  the  lord's 
waftes,  and  on  the  uninclofed  fallow  grounds  of  themfelves 
and  the  other  tenants.  The  law  therefore  annexed  this  right 
of  common,  as  infeparably  incident,  to  the  grant  of  the 
lands  ;  and  this  was  the  original  of  common  appendant : 
which  obtains  in  Sweden,  and  the  other  northern  kingdoms, 
much  in  the  fame  manner  as  in  England  '^.  Common  appxrtenant 
arifeth  from  no  conneiliion  of  tenure,  nor  from  any  nbfolute 
neceflity  :  but  may  be  annexed  to  lands  in  other  lordfhips  % 
or  extend  to  other  beafts,  befides  fuch  as  are  generally  com- 
monable; as  hogs,  goats,  and  the  like,  which  neither  plough 
nor  manure  the  ground.  This,  not  ariftng  from  any  natural 
propriety  or  neceflity,  like  common  appendant,  is  therefore 
not  of  general  right;  but  can  only  be  claimed  by  immemorial 
ufage  and  prefcription  \  which  the  law  efteems  fufficier>t 
proof  of  a  fpecial  grant  or  agreement  for  this  purpofe.  Com- 
mon becaufe  cf  vicinage^  or  neighbourhood,  is  where  the  inha- 
bitants of  two  townfhips,  which  lie  contiguous  to  each  other, 
have  ufually  interconimoned  with  one  another ;  the  beafts  of 
the  one  ftraying  mutually  into  the  other's  fields,  without;  any 
moleftation  from  either.  This  is  indeed  only  a  permiflive 
right,  intended  to  excufe  what  in  ftriclnefs  is  a  trefpafs  in 
both,  and  to  prevent  a  multiplicity  of  fuits  :  and  therefore 
either  townfhip  may  enclofe  and  bar  out  the  other,  though 
they  have  intercommoned  time  out  of  mind.  Neither  hath 
any  perfon  of  one  town  a  right  to  put  his  beafts  originally 

c  2  Inft.  S6.  e  Cro.  Car.  4S2.     i  Jon.  397. 
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into  the  others  common  :  but  if  they  efcape,  and  ftray  thi- 
ther of  themfelves,  the  law  winks  at  the  trefpafs  ^.  Com- 
mon in  grofs,  or  at  large,  is  fuch  as  is  neither  appendant  nor 
appurtenant  to  land,  but  is  annexed  to  a  man's  perfon ;  being 
granted  to  him  and  his  heirs  by  deed  :  or  it  may  be  claimed 
by  prefcriptive  right,  as  by  a  parfon  of  a  church,  or  the  like 
corporation  fole.  This  is  a  feparate  inheritance,  entirely 
diftin(5t  from  any  landed  property,  and  may  be  veiled  in  one 
who  has  not  a  foot  of  ground  in  the  manor. 

All  thefe  fpecies,  of  pafturable  common,  may  be  and 
ufually  are  limited  as  to  number  and  time  j  but  there  are 
alfo  commons  without  ftint,  and  which  lafl:  all  the  year.  By 
the  ftatute  of  Merton  however,  and  other  fubfequent  fta- 
tutes '',  the  lord  of  a  manor  may  enclofe  fo  much  of  the 
wafte  as  he  pleafes,  for  tillage  or  woodground,  provided  he 
leaves  common  fufficient  for  fuch  as  are  entitled  thereto. 
This  enclofure,  when  juftifiable,  is  called  in  law  "  ap- 
*'  proving ;"  an  antient  expreflion  fignifying  the  fame  as 
"  improving'."  The  lord  hath  the  fole  intereft  in  the  foil  ; 
but  the  intereft  of  the  lord  and  commoner,  m  the  common, 
are  looked  upon  in  law  as  mutual.  They  may  both  bring 
aflions  for  damage  done,  either  againft  ftrangers,  or  each 
other ;  the  lord  for  the  public  injury,  and  each  commoner 
for  his  private  damage ''. 

2,  3.  Common  of  pifcary  is  a  liberty  of  fifhing  in  an- 
other man's  water ;  as  common  of  turbary  is  a  liberty  of 
digging  turf  upon  another's  ground  K  There  is  alfo  a  com- 
mon of  dirro-ing;  for  coals,  minerals,  ftones,  and  the  like. 
All  thefe  bear  a  refemblance  to  common  of  pafture  in  many 
refpedls ;  though  in  one  point  they  go  much  farther :  com- 
mon of  pafture  being  only  a  right  of  feeding  on  the  herbage 
and  vefture  of  the  foil,  which  renews  annually ;  but  com- 
mon of  turbary,  and  the  reft,  are  a  right  of  carrying  away 
the  very  foil  itfelf. 


S  Co.  Litt,  123,  id  Inft.  474. 

h  20  Hen.  III.  0,4.    29  Geo,  I!,  c,  k  9  Rep.  113. 
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4.  Common  of  eftovers  (from  efioffer^  to  furnifli)  Is  a  libert/ 
of  taking  neceflary  wood,  for  the  ufe  or  furniture  of  a  houfe 
or  farm,  from  off  another's  eftate.  The  Saxon  word,  hote^  is 
of  the  fame  fignification  with  the  French  cjioversy  and  there- 
fore houfe-bote  is  a  fufficient  allowance  of  wood,  to  repair, 
or  to  burn  in,  the  houfe;  which  latter  is  fometimes  called 
fire-bote :  plough-bote  and  cart-bote  are  wood  to  be  em- 
ployed in  making  and  repr.iring  all  inftruments  of  hufban- 
dry :  and  hay-bote  or  hedge-bote  is  wood  for  repairing  o£ 
hays,  hedges,  or  fences.  Thefe  botes  or  eftovers  muft  be  rea- 
fonable  ones ;  ^nd  fuch  any  tenant  or  leflee  may  take  off  the 
land  let  or  demifed  to  him,  without  waiting  for  any  leave, 
aflignment,  or  appointment  of  the  leflbr,  unlefs  he  be  re- 
ftrained  by  fpecial  covenant  to  the  contrary  •". 

These  fevcral  fpecies  of  commons  do  all  originally  refult 
from  the  fame  nece/Hty  as  common  of  pafture ;  viz.  for  th® 
maintenance  and  carrying  on  of  hufbandry  :  common  of  pif-* 
Cary  being  given  for  the  fultenance  of  the  tenant's  family  ; 
common  of  turbary  and  fire-bote  for  his  fuel  j  and  houfe- 
bote,  plough-bote,  cart-bote,  and  hedge-bote,  for  repairing 
his  houfe,  his  inftruments  of  tillage,  and  the  neceflary  fences 
of  his  grounds. 

IV.  A  FouRTri  fpccjcs  of  incorporeal  hereditaments  Is 
that  of  ways-^  or  the  right  of  going  over  another  man's  ground. 
I  fpeak  not  here  of.  the  king's  highways,  which  lead  from 
town  to  town  ;  nor  yet  of  common  ways,  leading  from  a  vil- 
lage into  the  fields j  but  of  private  ways,  in  which  a  particu- 
lar man  may  have  an  intereft  and  a  right,  though  another  be 
owner  of  the  foil.  This  may  be  grounded  on  a  fpecial  per- 
niiffion  :  as  when  the  owner  of  the  land  p-rants  to  another  a 
liberty  of  pafling  over  his  grounds,  to  go  to  church,  to  mar- 
ket, or  the  like  :  in  which  cafe  the  gift  or  grant  is  particular, 
and  confined  to  the  grantee  alone ;  it  dies  With  the  perfon  ; 
and,  if  the  grantee  leaves  the  country,  he  cannot  aflign  over 
his  right  to  any  other;  nor  can  he  juftify  taking  another 

•^  Co.  Litt.  41, 
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perfon  in  his  company ".  A  way  may  be  alfo  by  prefcrip- 
tion  ;  as  if  all  the  owners  and  occupiers  of  fuch  a  farm  have 
immemorially  ufed  to  crofs  another's  ground :  for  this  imme- 
morial ufage  fuppofes  an  original  grant,  whereby  a  right  of 
way  thus  appurtenant  to  land  may  clearly  be  created.  A 
right  of  way  may  alfo  arife  by  a£t  and  operation  of  law  :  for, 
if  a  man  grants  me  a  piece  of  ground  in  the  middle  of  his 
field,  he  at  the  iame  time  tacitly  and  impliedly  gives  me  a 
way  to  come  at  it ;  and  I  may  crofs  his  land  for  that  purpofe 
without  trefpafs  °.  For  when  the  law  doth  give  any  thing 
to  one,  it  giveth  Impliedly  whatfoever  is  necefTary  for  enjoy- 
ing the  fame  p.  By  the  law  of  the  twelve  tables  at  Rome, 
where  a  man  had  the  right  of  way  over  another's  land,  and 
the  road  was  out  of  repair,  he  who  had  the  right  of  way 
might  go  over  any  part  of  the  land  he  pleafed  :  which  was 
the  eftablifned  rule  in  public  as  well  as  private  ways.  And 
the  law  of  England,  in  both  cafes,  feems  to  correfpond  with 
the  Roman ''. 

V.  Offices,  which  are  a  right  to  exercife  a  public  or 
private  employment,  and  to  take  the  fees  and  emoluments 
thereunto  belonging,  are  alfo  incorporeal  hereditaments : 
whether  public,  as  thofe  of  magiftrates ;  or  private,  as  of  bai-* 
lifts,  receivers,  and  the  like.  For  a  man  may  have  an  eftatc 
in  them,  either  to  him  and  his  heirs,  or  for  life,  or  for  a  term 
of  years,  or  during  pleafure  only  ;  fave  only  that  offices  of 
public  truft  cannot  be  granted  for  a  term  of  years,  efpecially 
if  they  concern  the  adminiftration  of  juftice,  for  then  they 
might  perhaps  veft  in  executors  or  adminiftrators  \  Neither 
can  any  judicial  o^cc  be  granted  in  reverfion ;  becaufe  thougk 
the  grantee  may  be  able  to  perform  it  at  the  time  of  the 
grant,  yet  before  the  office  falls  he  may  become  unable  and 
infufficient :  but  minijierial  offices  may  be  fo  granted  '  ;  for 
thofe  may  be  executed  by  deputy.  Alio,  by  ftatute  5  and  6 
Edw.  VI.  c.  16.  no  public  office  fhall  be  fold,  under  pain  of 
difability  to  difpofe  of  or  hold  it.     For  the  lav/  prefumes  that 

n  Finch,  law.  31,  «I  Lord  Raym.  725.    i  Brownl.  2i«. 
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he,  who  bu)rs  an  office,  will  by  bribery,  extortion,  or  other 
unlawful  means,  make  his  purchafe  good,  to  the  manifeft 
detriment  of  the  public. 

VI.  Dignities  bear  a  near  relation  to  offices.  Of  the 
nature  of  thefe  we  treated  at  large  in  the  former  book '  :  it 
will  therefore  be  here  fufficient  to  mention  them  as  a  fpecics 
of  incorporeal  hereditaments,  wherein  a  man  may  have  a 
property  or  eftate. 

VII.  Franchises  are  a  feventh  fpccies.  Franchife  and 
liberty  are  ufed  as  fynonymous  terms :  and  their  defini- 
tion is ",  a  royal  privilege,  or  branch  of  the  king's  preroga- 
tive, fubfjfting  in  the  hands  of  a  fubjeil.  Being  therefore 
derived  from  the  crown,  they  muft  arifc  from  the  king's 
grant;  or,  in  fome  cafes,  may  be  held  by  prefcription,  which, 
as  has  been  frequently  faid,  prefuppofes  a  grant.  The  kinds 
of  them  are  various,  and  almoft  infinite :  I  will  here  briefly 
touch  upon  fome  of  the  principal ;  premifing  only,  that  they 
may  be  vefted  in  either  natural  pcrfons  or  bodies  politic ;  in 
one  man,  or  in  many;  but  the  fame  identical  franchife,  that 
has  before  been  granted  to  one,  cannot  be  beftowed  on  ano- 
ther, for  that  would  prejudice  the  former  grant  '^. 

To  be  a  county  palatine  is  a  franchife,  vefted  in  a  number 
of  perfons.  It  is  likewife  a  franchife  for  a  number  of  perfons 
to  be  incorporated,  and  fubfift  as  a  body  politic;  with  a  power 
to  maintain  perpetual  fucceffion  and  do  other  corporate  ads  : 
and  each  individual  member  of  fuch  corporation  is  alfo  faid 
to  have  a  franchife  or  freedom.  Other  franchifes  are,  to  hold 
a  court  leet :  to  have  a  manor  or  lordftiip ;  or,  at  leaft,  to 
have  a  lordfhip  paramount :  to  have  waifs,  wrecks,  eftrays, 
treafu re-trove,  royal  fifh,  forfeitures,  and  deodands  :  to  have 
a  court  of  one's  own,  or  liberty  of  holding  pleas,  and  trying 
caufes  :  to  have  the  cognizance  of  pleas ;  which  is  a  ftill 
greater  liberty,  being  an  exclufive  right,  fo  that  no  other 
court  fhall  try  caufes  arifing  within  that  jurifdidtion  :  to  have 
a  bailiwick,  or  liberty  exempt  from  the  fherifFof  the  county ; 

t  See  book  I,  ch.  12,  w  2  Roll.  Abr,  191,    Keilw.  196. 
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wherein  the  grantee  only,  and  his  officers,  are  to  execute  all 
procefs  :  to  have  a  fair  or  market ;  with  the  right  of  talcing 
toll,  either  there  or  at  any  other  public  places,  as  at  bridges, 
wharfs,  or  the  like  ;  which  tolls  muft  have  a  reafonable  caufe 
of  commencement,  (as  in  confideration  of  repairs,  or  the 
like)  elfe  the  franchife  is  illegal  and  void  ^  :  or,  laftly,  to 
have  a  foreft,  chafe,  park,  warren,  or  fifhery,  endowed  with 
privileges  of  royalty;  which  fpecies  of  franchife  may  require 
a  more  minute  difcuffion. 

As  to  z.foreJl:  this,  in  the  hands  of  a  fubje^l,  is  properly 
the  fame  thing  with  a  chafe  j  being  fubjedl  to  the  common 
law,  and  not  to  the  foreft  laws  ^,  But  a  chafe  differs  from  a 
park,  in  that  it  is  not  enclofed,  and  alfo  in  that  a  man  may 
have  a  chafe  in  another  man's  ground  as  well  as  his  own ; 
being  indeed  the  liberty  of  keeping  beafts  of  chafe  or  royal 
game  therein,  protected  even  from  the  owner  of  the  land 
with  a  povi^cr  of  hunting  them  thereon.  A  park  is  an  enclofed 
chafe,  extending  only  over  a  man's  own  grounds.  The  word 
-park  indeed  properly  fignifies  an  enclofure;  but  yet  it  is  not 
every  field  or  common,  which  a  gentleman  pleafes  to  furround 
with  a  wall  or  paling,  and  to  ftock  with  a  herd  of  deer,  that 
is  thereby  conftituted  a  legal  park :  for  the  king's  grant,  or 
at  leaft  immemorial  prefcription,  is  neceflary  to  make  it  fo^. 
Though  now  the  difference  between  a  real  park,  and  fuch 
enclofed  grounds,  is  in  many  refpecls  not  verymaterial :  only 
that  it  is  unlawful  at  common  law  for  any  perfon  to  kill  any 
beaffs  of  park  or  chafe  ^,  except  fuch  as  poffefs  thefe  franchifes 
of  foreft,  chafe,  or  park.  Free-warren  is  a  fimilar  franchife, 
ere6led  for  prefervation  or  cuftody  (which  the  word  fignifies) 
of  beafts  and  fowls  of  warren  ** ;  which,  being  ferae  naturae, 
every  one  had  a  natural  right  to  kill  as  he  could  :  but  upon 

X  2  Inft.  220,  h^re,  boar,  and  wolf,  and  in  a  word,  all 

y  4  Inft.  314..  wild  beal^s  of  venary  or  hunting.     (Co. 

«  Co.  Litt.  233.  2  Inft.  199.  1 1  Rep.  Litt.  233.) 

86.  ^  The  beafts  arc  hares,  conies,  and 

*  Thefe  arc  properly  buck,  doe,  fox,  roes:  the  fowls  are  either  campejlra,  as 

martin,  and  roe  j  but  in  a  common  and  ;  iruidges,  rails,  and  quails;  or  (yhvef- 

legal  fenfe    extend   likevvife  to  all   th"  tra,  as   woodcocks  and    pheafants ;  or 

beafls  of  the  foreft  :  which,  befidcs  the  <:ya«n7«,  as  maljards  and  herons,  ^/iii/.^ 


tiUier,  are  reckoned  to  be  hart,  hind, 


the 
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the  introduillon  of  the  foreft  laws  at  the  Norman  conqueft, 
as  will  be  fhewn  hereafter,  thefe  animals  being  looked  upon 
as  royal  game  and  the  fole  property  of  our  favage  monarchs, 
this  franchife  of  free-warren  was  invented  to  prote6l  them ; 
by  o-iving  the  grantee  a  fole  and  exclufive  power  of  killing 
fuch  game,  fo  far  as  his  warren  extended,  on  condition  of  his 
preventing  other  perfons,  A  man  therefore  that  has  the 
franchife  of  warren,  is  in  reality  no  more  than  a  royal  game- 
keeper :  but  no  man,  not  even  a  lord  of  a  manor,  could  by 
common  law  juftify  fporting  on  another's  foil,  or  even  on  his 
own,  unlefs  he  had  the  liberty  of  free-warren  *^.  This  fran- 
chife is  almoft  fallen  into  difregard,  fmce  the  new  ftatutes  for 
preferving  the  game;  the  name  being  now  chiefly  preferved  in 
grounds  that  are  fct  apart  for  breeding  hares  and  rabbits* 
There  are  many  inftances  of  keen  fportfmen  in  antient  times, 
who  have  fold  their  eflates,  and  referved  the  free-warren,  or 
right  of  killing  game,  to  themfelves ;  by  which  means  it  comes 
to  pafs  that  a  man  and  his  heirs  have  fometimes  free-warren 
over  another's  ground ''.  Kfree  fijhery^  or  exclufive  right  of 
filhing  in  a  public  river,  w  alfo  a  royal  franchife;  and  is  con- 
fidered  as  fuch  in  all  countries  where  the  feodal  polity  has 
pi'evailed  * :  though  the  making  fuch  grants,  and  by  that 
means  appropriating  what  fecms  to  be  unnatural  to  reftrain, 
the  ufe  of  running  water,  was  prohibited  for  the  future  by 
king  John's  great  charter;  and  the  rivers  that  were  fenced  in 
his  time  were  directed  to  be  laid  open,  as  well  as  the  forefts 
to  be  difafForeiled  ^  This  opening  was  extended,  by  the  fe- 
conds  and  third**  charters  of  Henry  III,  to  thofe  alfo  that 
were  fenced  under  Richard  I  ;  fo  that  a  franchife  of  free 
fifhery  ought  now  to  be  at  leaft  as  old  as  the  reign  of  Hen- 
ry n.  This  differs  from  zfeveral  fifhery;  becaufe he  that  has 
a  feveral  fifhery  mufl  alfo  be  the  owner  of  the  foil ',  which  in 
a  free  fifhery  is  not  requifite.  It  differs  alfo  from  a  cornmon  of 
pifcary  before-mentioned,  in  that  the  free  fifhery  is  an  exclu- 

c  Salk.  637.  g  cap,  20. 

«J  Bio.  Abr.  tit,  JVdrren.  3.  h  9  Hen.  III.  c.  16. 

e  Seld.  Mar,  clauf.  I.  24.    Dufrefne.  i  M.  17  Edw.  IF.  6.     P.  18  EJtc. 

V.  503.    Ciag.de  Jur.f.oJ,  II,  2.1s,.  IK  A.    T.  10 //w.  W/.  24.  26,    Saik. 

f  ca^,  47.  edit.  Oxen,  637, 
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five  right,  the  common  of  pifcary  is  not  fo :  and  therefore, 
in  a  free  fifhery,  a  man  has  a  property  in  the  fifh  before  they 
are  caught ;  in  a  common  of  pifcary  not  till  afterwards  ■*. 
Some  indeed  have  confidered  a  free  fifhery  not  as  a  royal 
franchife,  but  merely  as  a  private  grant  of  a  liberty  to  fifh  in 
ihefeveral  fifhery  of  the  grantor  ^.  But  the  confidering  fuch 
right  as  originally  a  flower  of  the  prerogative,  till  reflrained 
by  magna  carta^  and  derived  by  royal  grant  (previous  to  the 
reign  of  Richard  I.)  to  fuch  as  now  claim  it  by  prefcription, 
jnay  remove  fome  difficulties  in  refpe6t  to  this  matter,  with 
which  our  books  are  embarafTed. 

VIII.  CoRODiES  are  a  right  of  fuflenance,  or  to  receive 
certain  allotments  of  vi(^ual  and  provifion  for  one's  mainte- 
nance ™.  In  lieu  of  which  (efpecially  when  due  from  eccle- 
fiaflical  perfons)  a  penfion  or  fum  of  money  is  fometimes 
fubflituted ".  And  thefe  may  be  reckoned  another  fpecies 
of  incorporeal  hereditaments  ;  though  not  chargeable  on,  or 
ifTuing  frorr^  3ny  corporeal  inheritance,  but  only  charged 
on  the  perlon  of  the  owner  in  iefp-il  of  fuch  his  inheritance. 
To  thefe  may  be  added, 

IX.  Annuities,  which  arc  much  of  the  fame  nature; 

only  that  thefe  arife  from  temporal,  as  the  former  from  fplri- 
tual,  perfons.  An  annuity  is  a  thing  very  diftindt  from  a 
rent-charge,  with  which  it  is  frequently  confounded :  a  rent- 
charge  being  a  burthen  impofed  upon  and  ifTuing  out  of  lands^ 
whereas  an  annuity  is  a  vearly  fum  chargeable  only  upon  the 
ferjon  of  the  grantor  °.  Therefore,  if  a  man  by  deed  grant 
to  another  the  fum  of  2c/.  per  annum,  without  exprefling  out 
of  what  lands  it  fhall  iflue,  no  land  at  all  fhall  be  charged 
with  it ;  but  it  is  a  mere  perfonal  annuity  :  which  is  of  fo 
little  account  in  the  law,  that,  if  granted  to  an  eleemofynary 
corporation,  it  is  not  within  the  flatutes  of  mortmain?;  and 
yet  a  man  may  have  a  real  eftate  in  it,  though  his  fecurity  is 
merely  perfonal, 

Jc  F.  N.  B.  88.  Salk.  637.  "  See  beok  I.  ch.  8. 

1  2  Sid.  8.  «>  Co.  Litt.  144. 

■  Fiijch.  L,  162.  P  Ibid,  2. 

X.  Rents 
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X.  Rents  are  the  laft  fpecies  of  incorporeal  heredita- 
ments. The  word,  rent  or  render,  reditus,  fjgnifies  a  com* 
penfation,  or  return,  it  being  in  the  nature  of  an  acknow- 
legement  given  for  the  pofieflion  of  fome  corporeal  inheri- 
tance "i.  It  is  defined  to  be  a  certain  profit  iffuing  yearly  out 
of  lands  and  tenements  corporeal.  It  muft  be  a /ir^?// ;  yet 
there  is  no  occafion  for  it  to  be,  as  it  ufually  is,  a  fum  of  mo- 
ney ;  for  fpurs,  capons,  horfes,  com,  and  other  matters  may  be 
rendered,  and  frequently  are  rendered,  by  way  of  rent  ^  It 
may  alfo  confift  in  fervices  or  manual  operations  ;  as,  to 
plough  fo  many  acres  of  ground,  to  attend  the  king  or  the 
lord  to  the  wars,  and  the  like  ;  v/hich  fervices  in  the  eye  of 
the  law  are  profits.  This  profit  muft  alfo  be  certain ;  or  that 
which  may  be  reduced  to  a  certainty  by  either  party.  It 
muft  alfo  iflue  yeariy  ;  though  there  is  no  occafion  for  it  to 
iflue  every  fucceilive  year  j  but  it  may  be  referved  every  fecond, 
third,  or  fourth  year  * :  yet,  as  it  is  to  be  produced  out  of  the 
profits  of  lands  and  tenements,  as  a  recompenfe  for  being  per- 
mitted to  hold  or  enjoy  them,  it  ought  to  be  relerved  yearly,  be- 
caufe  thofe  profits  do  annually  arife  and  are  annually  renewed. 
It  muft  ijfue  out  of  the  thing  granted,  and  not  be  part  of  the  land 
or  thing  itfelf ;  wherein  it  differs  from  an  exception  in  the 
grant,  which  is  always  of  part  of  the  thing  granted  '.  It  muft, 
laftly,  iflue  out  of  lands  and  tenements  corporeal  ^  that  is,  from 
fome  inheritance  whereunto  the  owner  or  grantee  of  the  rent 
may  have  recourfe  to  diftrein.  Therefore  a  rent  cannot  be 
referved  out  of  an  advowfon,  a  common,  an  office,  a  fran- 
chife,  or  the  like ".  But  a  grant  of  fuch  annuity  or  fum 
may  operate  as  a  perfonal  contradl,  and  oblige  the  grantor  to 
pay  the  money  referved,  or  fubjeci:  him  to  an  adtion  of  debt  "■" ; 
though  it  doth  not  affe£l:  the  inheritance,  and  is  no  legal  rent 
in  contemplation  of  law. 

There  are  at  common  law  *  three  manner  of  rents,  rent- 
iervice,  rent-charge,  and  rent-feck.     Rentfervice  is  fo  called 

S  Co.  LItt.  144.  t  Plowd.  13.  8  Rep.  71. 

«  Ibid.  142.  u  Co.  Li«.  144. 

•  Ibid,  47.  y  Ihid.  47.  «  Litt,  §.  iT^. 

becaufe 
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faecaufe  it  hath  fome  corporal  fervice  incident  to  it,  as  at  the 
leaft  fealty,  or  the  feodal  oath  of  fidelity  y.  For,  if  a  tenant 
holds  his  land  by  fealty,  and  ten  fhillings  rent ;  or  by  the  fer- 
vice of  ploughing  the  lord's  land,  and  five  fhillings  rent;  thefe 
pecuniary  rents,  being  connected  with  perfonal  fervices,  are 
therefore  called  rent-fervice.  And  for  thefe,  in  cafe  they  be 
behind,  or  arrere,  at  the  day  appointed,  the  lord  may  diftrein 
of  common  right,  without  referving  any  fpecial  power  of 
diftrefs  ;  provided  he  hath  in  himfelf  the  reverfion,  or  future 
eftate  of  the  lands  and  tenements,  after  the  leafe  or  particular 
eftate  of  the  lefiee  or  grantee  is  expired  ^.  A  rent-charge,  is 
where  the  owner  of  the  rent  hath  no  future  intereft,  or  rever- 
fion expedant  in  the  land  ;  as  where  a  man  by  deed  maketh 
over  to  others  his  whole  eftate  in  fee  fimple,  with  a  certain 
rent  payable  thereout,  and  adds  to  the  deed  a  covenant  or 
claufe  of  diftrefs,  that  if  the  rent  be  arrere,  or  behind,  it  fhall 
be  lawful  to  diftrein  for  the  fame.  In  this  cafe  the  land  is 
liable  to  the  diftrefs,  not  of  common  right,  but  by  virtue  of 
the  claufe  in  the  deed :  and  therefore  it  is  called  a  rent-f/;^r^^, 
becaufe  in  this  manner  the  land  is  charged  with  a  diftrefs  for 
the  payment  of  it '.  RcJit-Jeck,  reditusficcus,  or  barren  rent, 
is  in  eiFedt  nothing  more  than  a  rent  referved  by  deed,  but 
without  any  claufe  of  diftrefs. 

There  are  alfo  other  fpecies  of  rents,  which  are  reducible 
to  thefe  three.  Rents  of  ajjife  are  the  certain  eftabliflied  rents 
of  the  freeholders  and  ancient  copyholders  of  a  manor '', 
which  cannot  be  departed  from  or  varied.  Thofe  of  the 
freeholders  are  frequently  called  chief  rents,  reditus  cap'itales ; 
and  both  forts  are  indifferently  denominated  quit  rents,  quieti 
reditus ',  becaufe  thereby  the  tenant  goes  quit  and  free  of  all 
other  fervices.  When  thefe  payments  were  referved  in  filver 
or  white  money,  they  were  antiently  called  white-reutSy  or 
llanch  farms,  reditus  albi  '^ ;  in  contradiftinclion  to  rents  re- 
ferved in  work,  grain,  &'c.  which  were  called  reditus  nigri, 

y  Co,  Litt.  142,  c  In  Scotland  this  kind  of  fmall  pay- 

^  Litt.  §.215.  ment  is  called  blanch-lo'.ding,  or  reditui 

«  Co.  Litt.  143,  (t.'ltac  Jiima:, 

b  a  Inft,  19. 

or 
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or  black  maile^.  Rack-rent  is  only  a  rent  of  the  full  value  of 
the  tenement  or  near  it.  A  fee-farm  rent  is  a  rent-charge 
ilTuing  out  of  an  eftate  in  fee  j  of  at  leaft  one  fourth  of  the 
value  of  the  lands,  at  time  of  its  refervation  * :  for  a 
grant  of  lands,  referving  fo  confiderable  a  rent,  is  indeed  only 
lettino-  lands  to  farm  in  fee  fimple  inftead  of  the  ufual 
methods  for  life  or  years. 

These  are  the  general  divifxons  of  rent ;  but  the  difference 
between  them  (in  refpe6l  to  the  remedy  for  recovering  them) 
is  now  totally  aboliflied  j  and  all  perfons  may  have  the  like 
remedy  by  diftrefs  for  rents-feck,  rents  of  aflife,  and  chief- 
rents,  as  in  cafe  of  rents  referved  upon  Icafe  ^ 

Rent  is  regularly  due  and  payable  upon  the  land  from 
whence  it  ifllies,  if  no  particular  place  is  mentioned  in  the 
refervation  s  :  but,  in  cafe  of  the  king,  the  payment  muft  be 
either  to  his  officers  at  the  exchequer,  or  to  his  receiver  in 
the  country ''.  And,  ftriiStly,  the  rent  is  demandable  and 
payable  before  the  time  of  funfet  of  the  day  whereon  it  is  re- 
ferved ' ;  though  fome  have  thought  it  not  abfolutely  due  till 
jnidnight''. 

With  regard  to  the  original  of  rents,  fomcthing  will  be 
faid  in  the  next  chapter  :  and,  as  to  diftrefles  and  other  re- 
medies for  their  recovery,  the  doctrine  relating  thereto,  and 
the  fevcral  proceedings  thereon,  thefe  belong  properly  to  the 
third  part  of  our  commentaries,  which  will  treat  of  civil  in- 
juries, and  the  means  whereby  they  are  redrefied. 

J  2  Inft.  19.  h  4  Rep.  73. 

«  Co.  Litt.  143*  >  Anderf.  253. 

f  Stat.  4  Geo.  IT.  c,  28.  ^  I  Saund.287.  1  Chan.  Prec.  555, 

8  Co.  Litt.  2CI, 
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Chapter     the     fourth. 
Of    the    FEODAL    SYSTEM. 


T  is  impo/Tible  to  underftand,  with  any  degree  of  accu- 
racy, either  the  civil  conftitution  of  this  kingdom,  or  the 
laws  which  regulate  it's  landed  property,  without  fome  gene- 
ral acquaintance  with  the  nature  and  dodlrine  of  feuds,  or  the 
feodal  law :  a  fyftem  fo  univerfally  received  throughout  Eu- 
rope, upwards  of  twelve  centuries  ago,  that  fir  Henry  Spel- 
man  ^  does  not  fcruple  to  call  it  the  law  of  nations  in  our 
weftern  world.  This  chapter  will  be  therefore  dedicated  to 
this  inquiry.  And  though,  in  the  courfe  of  our  obfervations 
in  this  and  many  other  parts  of  the  prefent  book,  we  may 
have  occafion  to  fearch  pretty  highly  into  the  antiquities  of 
our  Englifh  jurifprudence,  yet  furely  no  induftrious  fludent 
will  imagine  his  time  mlfemployed,  when  he  is  led  to  confidcr 
that  the  obfolcte  doctrines  of  our  laws  are  frequently  the 
foundation,  upon  which  what  remains  is  erefted  ;  and  that  it 
is  imprafticable  to  comprehend  many  rules  of  the  modern 
law,  in  a  fcholarlike  fcientifical  manner,  without  having  re- 
courfe  to^he  antient.  Nor  will  thefe  refearches  be  altogether 
void  of  rational  entertainment  as  well  as  ufe :  as  in  viewing 
the  majeftic  ruins  of  Rome  or  Athens,  of  Balbec  or  Palmyra, 
it  adminifters  both  pleafure  and  inftru6lion  to  compare  them 
with  the  draughts  of  the  fame  edifices,  in  their  priftine 
proportion  and  fplendor. 

a  of  Psirliaments,  c~, 

I  The 
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The  conflitution  of  feuds  ^  had  its  original  from  the 
military  policy  of  the  northern  or  Celtic  nations,  the  Goths, 
the  Hunns,  the  Franks,  the  Vandals,  and  the  Lombards, 
who  all  migrating  from  the  fame  ofidna  gentium^  as  Crag 
very  juftly  entitles  it  *=,  poured  themfelves  in  vaft  quantities 
into  all  the  regions  of  Europe,  at  the  declenfion  of  the 
Roman  empire.  It  was  brought  by  them  from  their  own 
countries,  and  continued  in  their  refpedlive  colonies  as  the 
moft  likely  means  to  fecurc  their  new  acquifitions  ;  and,  to 
that  end,  large  diftriils  or  parcels  of  land  were  allotted  by 
the  conquering  general  to  the  fuperior  officers  of  the  army, 
and  by  them  dealt  out  again  in  fmaller  parcels  or  allotments 
to  the  inferior  officers  and  moft  deferving  foldiers  •*.  Thefe 
allotments  were  called  feoda,  feuds,  fiefs,  or  fees ;  whick 
laft  appellation  in  the  northern  languages "  fignifies  a  condi- 
tional ftipend  or  reward  ^  Rewards  or  flipends  they  evi- 
dently were  :  and  the  condition  annexed  to  them  was,  that 
the  polTefTor  fhould  do  fervice  faithfully,  both  at  home  and 
in  the  wars,  to  him  by  whom  they  were  given  j  for  wliich 
purpofe  he  took  the  juramentum  fidelitatis^  or  oath  of  fealty  e  : 
and  in  cafe  of  the  breach  of  this  condition  and  oath,  by  not 
performing  the  ftipulated  fervice,  or  by  deferting  the  lord  in 
battle,  the  lands  were  again  to  revert  to  him  who  granted 
them  ^. 

Allotments,  thus  acquired,  naturally  engaged  fuch  as 
accepted  them  to  defend  them  :  and  as  they  all  fprang  from 

1>  Sec  Spelman  of  feuds,  and  Wright  Inft.  part,  2.)   Now  thetianfpofition  of 

of  tenures,  f>er  tot.  thefe  northern  fyllablcs,  SliOt)!?     will 

c  Dejurefeod,  ig,  20.  give  us  the  true  etymology  of  ihe  allo' 

d  Wright.  7.  dium,  or  abfolutc  property  of  the  feudifts 

e  Speltn.  G/.  216.  a?,  by  a  fimilar  combination  cf  the  lat- 

f  Pontoppidan  in  his  hiftory  of  Nor«  ter  fyllable  with  the  word  fct  (which 

way  (page  290)  obfeives,  that  in  the  fignifies,  we  have  feen,  a  coiicitional  re^ 

northern  languages  OOI^  fignifies  ^?c/iW-  ward  or  ftipend^  f^CODl^  or  feodum  will 

etas  and  all  totim.     Hence  he  derives  denote  ftipendiary  property. 

the  OT)^al  right  in  thofe  countries;  and  g  See  this  oath  explained  at  large  in 

hence  too  perhaps  is  derived  the  udal  Feud.  !,  2.  f.  7. 

right  in  Finland,  ^c.  (See  Mac  Doual,  b  Feud.  I,  2.  t,  24. 

the 
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the  fame  right  of  conqueft,  no  part  could  fubfift  independent 
of  the  whole ;  wherefore  all  givers  as  well  as  receivers  were 
mutually  bound  to  defend  each  others  pofleffions.  But,  as 
that  could  not  efFedtually  be  done  in  a  tumultuous  irregular 
way,  government,  and  to  that  purpofe  fubordination,  was 
neceflary.  Every  receiver  of  lands,  or  feudatory,  was  there- 
fore bound,  when  called  upon  by  his  benefadtor,  or  imme- 
diate lord  of  his  feud  or  fee,  to  do  all  in  his  power  to  defend 
him.  Such  benefador  or  lord  was  likewife  fubordinate  to 
and  under  the  command  of  his  immediate  benefaftor  or  fupe- 
rior ;  and  fo  upwards  to  the  prince  or  general  himfelf.  And 
the  feveral  lords  were  alfo  reciprocally  bound,  in  their  refpec- 
tive  gradations,  to  prote£t  the  pofleffions  they  had  given. 
Thus  the  feodal  conne6tion  was  eftablifiied,  a  proper  mili- 
fery  fubjedtion  was  naturally  introduced,  and  an  army  of 
feudatories  were  always  ready  enlifted,  and  mutually  prepared 
to  mufter,  not  only  in  defence  of  each  man's  own  feveral  pro- 
perty, but  alfo  in  defence  of  the  whole,  and  of  every  part  of 
this  their  newly-acquired  country  * :  the  prudence  of  which 
conftitution  was  foon  fufficiently  vifible  in  the  ftrength  and 
fpirit,  with  which  they  maintained  their  conquefts. 

The  univerfality  and  early  ufe  of  this  feodal  plan,  among 
all  thofe  nations,  which  in  complaifance  to  the  Romans  wc 
ftill  call  barbarous,  may  appear  from  what  is  recorded ''  of 
the  Cimbri  and  Teutones,  nations  of  the  fame  northern  ori- 
ginal as  thofe  whom  we  have  been  defcribingj  at  their  firft 
irruption  into  Italy  about  a  century  before  the  chriltian  aera. 
They  demanded  of  the  Romans,  *'  ut  martius  populus  aliquid 
"  fibi  terrae  daret^  quafi  Jilpendium :  caeteriim^  ut  vellety  mani- 
"  b-a  ntque  arnnifuis  uieretur."  The  fenfe  of  which  may  be 
thus  rendered  ;  thc?y  defired  ftipendiary  lands  (that  is,  feuds) 
to  be  allowed  Lheiii,  to  be  held  by  military  and  other  perfonal 
fervlces,  whenever  their  lords  fliould  call  upon  them.  This 
was  evidently  the  fame  conltitution,  that  difplayed  itfelf  more 
fully  about  feven  hundred  years  afterv^'ards :  when  the  Salii, 
Burgundians,  and  Fraaksbroke  in  upon  Gaul,  the  Vifigoths  on 

J  Wright.  8,  ^  L,  Florus,  I.  3.  c,  3. 

Spain, 
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Spain,  and  the  Lombards  upon  Italy ;  and  introduced  with, 
themfelves  this  northern  plan  of  polity,  ferving  at  once  to 
diftribute  and  to  protedl,  the  territories  they  had  newly 
gained.  And  from  hence  too  it  is  probable  that  the  emperor 
Alexander  Severus'  took  the  hint,  of  dividing  lands  con- 
quered from  the  enemy  among  his  generals  and  vidlorious 
foldiery,  on  condition  of  receiving  military  fervice  from 
them  and  their  heirs  for  ever. 

Scarce  had  thefe  northern  conquerors  eftabliflied  them- 
felves in  their  new  dominions,  when  the  wifdom  of  their 
conilitutions,  as  well  as  their  pcrfonal  valour,  alarmed  all  the 
princes  of  Europe ;  that  is,  of  thofe  countries  which  had 
formerly  been  Roman  provinces,  but  had  revolted,  or  were 
deferted  by  their  old  maflers,  in  the  general  wreck  of  the 
empire.  Wherefore  moft,  if  not  all,  of  them  thought  it  ne- 
ceflary  to  enter  into  the  fame  or  a  fimilar  plan  of  policy.  For 
whereas,  before,  the  poirellions  of  their  fubje£ts  were  per- 
fectly allod'uil^  (that  is,  wholly  independent,  and  held  of  no 
fuperior  at  all)  now  they  parcelled  out  their  royal  territories, 
or  perfuaded  their  fubjects  to  furrender  up  and  retake  their 
own  landed  property,  under  the  like  feodal  obligations  of 
military  fealty'^.  And  thus,  in  the  compafs  of  a  very  few 
years,  the  feodal  conditution,  or  the  doctrine  of  tenure,  ex- 
tended itfelf  over  all  the  weftern  world.  Which  alteration  of 
landed  property,  in  fo  very  material  a  point,  necefiarily  drew 
after  it  an  alteration  of  laws  and  cuftoms:  fo  that  the  feoda^ 
laws  foon  drove  out  the  Roman,  which  had  hitherto  univer- 
fally  obtained,  but  now  became  for  many  centuries  loft  and 
forgotten  ;  and  Italy  itfelf  (as  fome  of  the  civilians,  with 
more  fpleen  than  judgment,  have  exprefi'ed  it)  belluinas^  atqUg 
ferinas,  imtnanefquc  Longobardorum  leges  accepit ". 

1  "  Sola,  quae  de  hojiibui  cafta  funt,  "  feri>o!y  vt  poffe?it  cohre  qucd  accelerant  ^ 

'  Ifnitaneh  ducibui  et  miliubus  dcna-vify  "  re  per  inoplam  hominutn  -vel per  Jencc- 

'  ltd  ut  eoTum  ita  e£int,  fi  haeredes  iUo-  "  tutem  dejcrcrcnttir  rura  'vic'ina  barla- 

'  rum  milttarent,  nee  unquam  ad  pr'iiia-  "  r'lac,  qiicd  turpiJpMunt  ilk  ducekit." 

'  to:-  pert'viercnt :    dicens  atientius  ilia  (^J£.\.  Lamprid.  in  -vita  Alex.  Se-veri,) 
'  militaturos,  Jt  etiam  fua  rura  defendc-  ni  Wright.  10. 

^  rer.:.     Addldit  fane  his  it  animaUd  d  "  Gravin,  Orig.  I,  i.  §.  139. 

But 
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But  this  feodal  polity,  v^rhich  was  thus  by  degrees  efta- 
bliflied  over  all  the  continent  of  Europe,  feems  not  to  have 
been  received  in  this  part  of  our  ifland,  at  leaft  not  univer- 
fally  and  as  a  part  of  the  national  conftitution,  till  the  reign 
of  William  the  Norman  °.  Not  but  that  it  is  reafonable  to 
believe,  from  abundant  traces  in  our  hiftory  and  lavi^s,  that 
even  in  the  times  of  the  Saxons,  who  were  a  fwarm  from 
what  fir  William  Temple  calls  the  fame  northern  hive,  fome- 
thing  fimilar  to  this  was  in  ufe  :  yet  not  fo  extenfively,  nor 
attended  with  all  the  rigour  that  was  afterwards  imported  by 
the  Normans.  For  the  Saxons  were  firmly  fettled  in  this 
ifland,  at  ieaft  as  early  as  the  year  600  :  and  it  was  not  till 
two  centuries  after,  that  feuds  arrived  to  theif  full  vigour 
and  maturity,  even  on  the  continent  of  Europe  p. 

This  introdudlion  however  of  the  feodal  tenures  into  Eng- 
land, by  king  William,  does  not  feem  to  have  been  effected 
immediately  after  the  conqueft,  nor  by  the  mere  arbitrary  will 
and  power  of  the  conqueror;  but  to  have  been  gradually  efta- 
fcliflied  by  the  Norman  barons,  and  others,  in  fuch  forfeited 
lands  as  they  received  from  the  gift  of  the  conqueror,  and 
afterwards  univerfally  confented  to  by  the  great  council  of 
the  nation  long  after  his  title  was  eftablifhed.  Indeed  from 
the  prodigious  flaughter  of  the  Englifli  nobility  at  the  battle 
of  Haftings,  and  the  fruitlefs  infurre6tions  of  thofe  who  fur- 
vived,  fuch  numerous  forfeitures  had  accrued,  that  he  was 
able  to  reward  his  Norman  followers,  with  very  large  and  ex- 
tenfive  pofTelTions,  which  gave  a  handle  to  the  monkifli  hif- 
torians,  and  fuch  as  have  implicitly  followed  them,  to  repre- 
fcnt  him  as  having  by  right  of  the  fword  feifed  on  all  the 
lands  of  England,  and  dealt  them  out  again  to  his  own  fa- 
vourites. A  fuppofition,  grounded  upon  a  miftaken  fenfe  of 
the  word  conijueji  y  which  in  it's  feodal  acceptation,  fignifies 
no  more  than  acquijition  :  and  this  has  led  many  hafty  writers 
into  a  {Irange  hiilorical  miftake,  and  one  which  upon  the 
flighteft  examination  will  be  found  to  bemofl  untrue.  However, 

°  Spelm,  CUJf.  218.     Braft.  /.  2.  <•.  16.  §.7.         P  Crag.  /,  x.  f.4. 

certain 
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certain  it  is,  that  the  Normans  now  began  to  gain  very  large 
pofleffions  in  England  :  and  their  regard  for  the  feodal  law, 
under  which  they  had  long  lived,  together  with  the  king*s 
recommendation  of  this  policy  to  the  Englifh,  as  the  beft 
way  to  put  themfelves  on  a  military  footing,  and  thereby  to 
prevent  any  future  attempts  from  the  continent,  were  probably 
the  reafons  that  prevailed  to  efFc(Sl  it's  cftablifhment  here  by 
law.   And,  though  the  time  of  this  great  revolution  in  our 
landed  property  cannot  be  afcertained  with  exa6tnefs,  yet 
there  are  fome  circumftances  that  may  lead  us  to  a  probable 
conjecture  concerning  it.     For  we  learn   from   the  Saxon 
chronicle  'i,  that  in  the  nineteenth  year  of  king  William*s 
reign  an  invafion  was  apprehended  from  Denmark ;  and  the 
military  conftitution  of  the  Saxons  being  then  laid  afide,  and 
no  other  introduced  in  it's  ftead,  the  kingdom  was  wholly 
defencelefs  :  which  occafioned  the  king  to  bring  over  a  large 
army  of  Normans  and  Bretons,  who  were  quartered  upon 
every  landholder,   and  greatly  opprefled  thp  people.     This 
apparent  weaknefs,  together  with  the  grievances  occafioned 
by  a  foreign  force,  might  co-operate  with  the  king's  remon- 
ftrances,  and  the  better  incline  the  nobility  to  liften  to  hifi 
propofals  for  putting  them  in  a  pofturc  of  defence.   For,  at 
foon  as  the  danger  was  over,  the  king  held  a  great  council  to 
inquire  into  the  ftate  of  the  nation  ' ;  the  immediate  confe- 
quence  of  which  was  the  compiling  of  the  great  furvey  called 
domefday-book,  which  was  linifhed  in  the  next  year  :  and  in 
the  latter  end  of  that  very  year  the  king  was  attended  by  all 
his  nobility  at  Sarum ;  where  all  the  principal  landholders 
fubmitted  their  lands  to  the  yoke  of  military  tenure,  became 
the  king's  vafals,  and  did  homage  and  fealty  to  his  perfon  *, 
This  may  poflibly  have  been  the  aera  of  formally  introducing 
the  feodal  tenures  by  law ;  and  perhaps  the  very  law,   thu3 
made  at  the  council  of  Sarum,  is  that  which  is  ftiil  extant  % 

^  jS.  D.  1085.  homines  fiifii  funt,  et  otnr.es  fe  illl  fubdl-^ 

^  Rex  tenuit  magnum  cortc'tUum,  et  gra-  dere,  ejufqite  faBi  funt  ■vafalli,  ac  ei  Jide- 

•ves  fcrmones  habuit  cum  ftiis proccribus  de  litaus  juramenta  pracjittcrunt,  fe  contra 

hac  terra  quo  modo  incohretur,  eiaquibta  alioi  quofcunque  iHi  fdos  futures,    Chrcn, 

htminibus.   Chron.  Sax.  ibid.  Sax.  A.  D.  lcS6. 

s  Omnts  praed'ia  tenentes,   quotquct  ef-  t  cap.  51,  V/Jlk.  ^^%, 

fent  notae  mdioris  per  totam  j^ngliam,  ejus 

Vol.  II.  D  and 
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and  couched  in  thefe  remarkable  words  :  ^■^Jiatumus^  ut  omnes 
*'  Uberi  homines  foedere  et  facr amenta  affirment^  quod  intra  et 
**  extra  unlverfum  regnum  Jngliae  TVilhelmo  regi  domino  fuo  fi~ 
**  deles  ejfe  volunt  j  terras  et  honeres  ilUus  omni  fidelitate  ubique 
^^  fervare  cum  eoy  et  contra  inimicos  et  alienigenas  defender e." 
The  terms  of  this  law  (as  fir  Martin  Wright  has  obferved  ") 
are  plainly  feodal :  for,  firft,  it  requires  the  oath  of  fealty, 
which  made  in  the  fenfe  of  the  feudifts  every  man  that  took 
it  a  tenant  or  varal :  and,  fecondly,  the  tenants  obliged  them- 
felves  to  defend  their  lord's  territories  and  titles  againft  all 
enemies  foreign  and  domeftic.  But  what  clearly  evinces  the 
legal  eftablifhment  of  this  fyftem,  is  another  law  of  the  fame 
GollecStion*,  which  exa^ls  the  performance  of  the  military 
feodal  fervices,  as  ordained  by  the  general  council.  "  Omnes 
'*  camiies,  et  harones^  et  milites^  et  fervientes,  et  univerfi  Uberi 
*<  hojnines  totius  regni  nojiri  praedlSii^  habeant  et  teneant  fe  fem-- 
*'  per  bene  in  annis  et  in  equis,  ut  decet  et  oportet :  et  fint  femper 
*^  prompti  et  bene  parati,  ad fervitium  fumn  integrum  nobis  eX' 
*'  plendum  et  peragendum,  cum  opus  fuerit  \  fecundum  quod  nobis 
**  debent  de  foedis  et  tenementis  fuis  de  jure  facere,  etjicut  illis 
^^Jiatuimus  per  commune  concilium  totius  regni  nojiri  praediSfi.** 

This  new  polity  therefore  feems  not  to  have  been  impofed 
by  the  conqueror,  but  nationally  and  freely  adopted  by  the 
general  aflembly  of  the  whole  realm,  in  the  fame  manner  as 
Other  nations  of  Europe  had  before  adopted  it,  upon  the  fame 
principle  of  felf-fecurity.  And,  in  particular,  they  had  the 
recent  example  of  the  French  nation  before  their  eyes  ;  which 
had  gradually  furrendered  up  all  it's  allodial  or  free  lands  into 
the  king's  hands,  who  reftored  them  to  the  owners  as  a  be7ie- 
ficium  or  feud,  to  be  held  to  them  and  fuch  of  their  heirs  as 
they  previoufly  nominated  to  the  king  :  and  thus  by  degrees 
all  the  allodial  eftates  of  France  were  converted  into  feuds, 
and  the  freemen  became  the  vafals  of  the  crown  ".  The  only 
dift'erence  between  this  change  of  tenures  in  France,  and  that 
in  England,  was,  that  the  former  was  efFeded  gradually, 

«  Tenares  66.  *  Montefq,  Sp,  L,  b.  31.  c,  8, 

w  (ap.  58.   WJlk,  283, 

by 
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by  the  confent  of  private  perfons ;  the  latter  was  done  at 
once,  all  over  England,  by  the  common  confent  of  the  nation >". 

In  confequence  of  this  change,  it  became  a  fundamental 
maxim  and  necefTary  principle  (though  in  reality  a  mere 
fiftion)  of  our  Englifh  tenures,  "  that  the  king  is  the  uni- 
**  verfal  lord  and  original  proprietor  of  all  the  lands  in  his 
**  kingdom  ^ ;  and  that  no  man  doth  or  can  pollefs  any  part  of 
**  it,  but  what  has  mediately  or  immediately  been  derived  as 
*'  a  gift  from  him,  to  be  held  upon  feodal  fervices."  For, 
this  being  the  real  cafe  in  pure,  original,  proper  feuds,  other 
nations  who  adopted  this  fyftem  were  obliged  to  act  upon  the 
fame  fuppofition,  as  a  fubftru6lion  and  foundation  of  their 
new  polity,  though  the  h£i  was  indeed  far  otlierwife.  And 
indeed  by  thus  confenting  to  the  introduftion  of  feodal  te- 
nures, our  Engliih  anceftors  probably  meant  no  more  than  to 
put  the  kingdom  in  a  ftate  of  defence  by  eftablifhing  a  mili- 
tary fyftem ;  and  to  oblige  themfelves  (in  refpeil  of  their 
lands)  to  maintain  the  king's  title  and  territories,  with  equal 
vigour  and  fealty,  as  if  they  had  received  their  lands  from  his 
bounty  upon  thefe  exprefs  conditions,  as  pure,  proper  bene- 
ficiary feudatories.  But  whatever  their  meaning  was,  the 
Norman  interpreters,  (killed  in  all  the  niceties  of  the  feodal 
conftitutions,  and  well  underftanding  the  import  and  extent  of 
the  feodal  terms,  gave  a  very  different  conftrudlion  to  this 
proceeding ;  and  thereupon  took  a  handle  to  introduce  not 
only  the  rigorous  doctrines  which  prevailed  in  the  duchy  of 
Normandy,  but  alfofuch  fruits  and  dependencies,  fuch  hard- 
Ihips  and  fervices,  as  were  never  known  to  other  nations  'j 
as  if  the  Englilh  had,  in  fact  as  well  as  theory,  owed  every 
thing  they  had  to  the  bounty  of  their  fovereign  lord. 

Our  anceftors  therefore,  who  were  by  no  means  benefici- 
aries, but  had  barely  confented  to  this  ficlion  of  tenure  from 

•    y  Pharaoh  ihus  acquired  thedomini-  ^  Tout  ftnt  /'•  luy,  et  Ttent  de  lay  al 

on  of  all  the  lands  in  Egypt,  and  grant-      commencement:    (M,  24  Edic.  Ill,  65.^ 
ed  them  out  to  the  Egyptians,  referving  ^  Speim.  of  feuds,  c,  z2. 

an  annual  render  ot  the  fiftb  part  of  their 
value.    !  Gen,  xlvil.) 
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the  crown,  as  the  bafis  of  a  military  difcipline,  with  reafon 
looked  upon  thefe  dedudions  as  grievous  impofitions,  and 
arbitrary  conclufions  from  principles  that,   as  to  them,  had 
no  foundation  in  truth ''.   However,  this  king,  and  his  fon 
William  Rufus,  kept  up  with  a  high  hand  all  the  rigours  of 
the  feodal  do£lrines  :  but  their  fuccefTor,  Henry  I,  found  it 
expedient,  when  he  fet  up  his  pretenfions  to  the  crown,  to 
promife  a  reftitution  of  the  laws  of  king  Edward  the  con- 
feflbr,  or  antient  Saxon  fyftem  j  and  accordingly,  in  the  firft 
year  of  his  reign,  granted  a  charter  *=,  whereby  he  gave  up 
the  greater  grievances,  but  ftill  referved  the  fi£lion  of  feodal 
tenure,  for  the  fame  military  purpofes  which  engaged  his 
father  to  introduce  it.  But  this  charter  was  gradually  broken 
through,  and  the  former  grievances  were  revived  and  aggra- 
vated, by  himfelf  and  fucceeding  princes  j  till  in  the  reign  of 
king  John  they  became  fo  intolerable,  that  they  occafioned 
his  barons,  or  principal  feudatories,  to  rife  up  in  arms  againft 
him  :  which  at  length  produced  the  famous  great  charter  at 
Runing-mead,  which,  with  fome  alterations,  was  confirmed 
by  his  fon  Henry  HI.  And,  though  it's  immunities  (efpe- 
cially  as  altered  on  it's  laft  edition  by  his  fon"*)  are  very 
greatly  fhort  of  thofe  granted  by  Henry  I,   it  was  juftly 
efteemed  at  the  time  a  vaft  acquifition  to  Englifh  liberty. 
Indeed,  by  the  farther  alteration  of  tenures  that  h'as  fmce 
happened,  many  of  thefe  immunities  may  now  appear,  to 
a  common  obferver,  of  much  lefs  confequence  than  they 
really  were  when  granted  :   but  this,    properly  confidered, 
will  fliew,  not  that  the  acquifitions  under  John  were  fmall, 
but  that  thofe  under  Charles  were  greater.    And  from  hence 
alfo  arifes  another  inference  j  that  the  liberties  of  Englifhmen 
are  not  (as  fome  arbitrary  writers  would  rcprefent  them) 
mere  infringements  of  the  king's  prerogative,  extorted  from 
our  princes  by  taking  advantage  of  their  weaknefs  ;  but  a  re- 
ftoration  of  that  antient  conftitution,  of  which  our  anceftors 
had  been  defrauded  by  the  art  and  finefle  of  the  Norman  law- 
yers, rather  than  deprived  by  the  force  of  the  Norman  arms. 

b  Wright  8i.  *  ^Hen.UJ, 
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Hav  I  NG  given  this  fliort  hiftory  of  their  rife  and  progrefs, 
we  will  next  confider  the  nature,  dodlrine,  and  principal 
laws  of  feuds  ;  wherein  we  (hall  evidently  trace  the  ground- 
work of  many  parts  of  our  public  polity,  and  alfo  the  ori- 
ginal of  fuch  of  our  own  tenures,  as  were  either  aboliflied 
in  the  laft  century,  or  ftill  remain  in  force. 

Th  e  grand  and  fundamental  maxim  of  all  feodal  tenure 
is  this ;  that  all  lands  were  originally  granted  out  by  the  fo- 
vereign,  and  are  therefore  holden,  either  mediately  or  imme- 
diately, of  the  crown.   The  grantor  was  called  the  propri- 
etor, or  lord\  being  he  who  retained  the  dominion  or  ulti- 
mate property  of  the  feud  or  fee  :  and  the  grantee,  who  had 
only  the  ufe  and  poflcffion,  according  to  the  terms  of  the 
grant,   was  ftilcd  the  feudatory  or  vafal^    which  was  only 
another  name  for  the  tenant  or  holder  of  the  lands ;  though,  on 
account  of  the  prejudices  we  have  juftly  conceived  againft 
the  doih^ines  that  were  afterwards  grafted  on  this  fyftem,  we 
now  ufe  the  word  ^'^/ opprobrioufly,  as  fynonymous  to  flave 
or  bondman.     The  manner  of  the  grant  was  by  words  of 
gratuitous  and  pure  donation,  dedi  et  concejji ;  which  arc  ftill 
the  operative  words  in  our  modern  infcodations  or  deeds  of 
feoffment.  This  was  perfected  by  the  ceremony  of  corporal 
inveftiture,  or  open  and  notorious  delivery  of  pofleflion  in 
the  prefence  of  the  other  vafals,  which  perpetuated  among 
them  the  aera  of  the  new  acquifition,  at  a  time  when  the  art 
of  writing  was  very  little  known  :  and  therefore  the  evi- 
dence of  property  was  repofed  in  the  memory  of  the  neigh- 
bourhood J  who,  in  cafe  of  a  difputed  title,  were  afterwards 
called  upon  to  decide  the  difference,  not  only  according  to 
external  proofs,  adduced  by  the  parties  litigant,  but  alfo  by 
the  internal  teftimony  of  their  own  private  knowlege. 

Besides  an  oath  oi  fealty^  or  profefllon  of  faith  to  the 
lord,  which  was  the  parent  of  our  oath  of  allegiance,  the 
vafal  or  tenant  upon  inveftiture  did  ufually  homage  to  his 
lord  J  openly  and  humbly  kneeling,  being  ungirt,  uncovered, 

D  3  and 


£^  The    Rights  Book  II. 

and  holding  up  his  hands  both  together  between  thofe  of  the 
lord,  who  fate  before  him  ;  and  there  profefllng  that  "  he  did 
*'  become  his  7nan^  from  that  day  forth,  of  life  and  limb  and 
**  earthly  honour  :"  and  then  he  received  a  kifs  from  his 
lord  ^  Which  ceremony  was  denominated  homaginmy  or 
manhood^  by  the  feudifts,  from  the  ftated  form  of  words, 
devenio  vejler  ho7no  ^. 

Wh  e  n  the  tenant  had  thus  profefled  himfelf  to  be  the 
man  of  his  fuperior  or  lord,  the  next  confideration  was  con- 
cerning thtfervice^  which,  as  fuch,  he  was  bound  to  ren- 
der, in  recompenfe  for  the  land  he  held.    This,  in  pure, 
proper,  and  original  feuds,  was  only  twofold  :  to  follow,  or 
dofuit  to,  the  lord  in  his  courts  in  time  of  peace ;  and  in 
his  armies  or  warlike  retinue,  when  neceffity  called  him  to 
the  field.  The  lord  was,  in  early  times,  the  legiflator  and 
judge  over  all  his  feudatories  :  and  therefore  the  vafals  of  the 
inferior  lords  were  bound  by  their  fealty  to  attend  their  do- 
meftic  courts  baron  2,  (which  were  inftituted  in  every  manor 
or  barony,   for  doing  fpeedy  and  efPeclual  juftice  to  all  the 
tenants)  in  order  as  well  to  anfwer  fuch  complaints  as  might 
be  alleged  againft  themfelves,  as  to  form  a  jury  or  homage 
for  the  trial  of  their  fellow-tenants  ;   and  upon  this  account, 
in  all  the  feodal  inftitutions  both  here  and  on  the  continent, 
they  are  diflinguifhed  by  the  apellation  of  the  peers  of  the 
court ;  pares  curtis^  or  pares  curiae.    In  like  manner  the  ba- 
tons themfelves,  or  lords  of  inferior  diftriils,  were  denomi- 
nated peers  of  the  king's  court,  and  were  bound  to  attend 
him  upon  fummons,   to  hear  caufes  of  greater  confequence 
in  the  king's  prefence  and  under  the  direilion  of  his  grand 
jufticiary ;  till  in  many  countries  the  power  of  that  officer 
was  broken  and  diftributed  into  other  courts  of  judicature, 
the  peers  of  the  king's  court  ftill  referving  to  themfelves  (in 

e  Litt.  §.  85.  be  thought  pueiile  to  cbferve  (in  con- 

f  It  was  an  obfervation  of  Dr.  Ar-  firir.aiion  of  this  remark)  that  in  one 

buthnot,    that  tradition  was  no  where  of  our  antient  paftimes  (the  king  I  am 

prefei-ved  fo  pure  and  incorrupt  as  among  or  bafilmda  of  Julius  Pollux,  Onomaftic, 

children,  whcfe  games  and  plays  are  de-  /.  9.  f.  7-)  the  ceremonies  and  language 

livercd  down  invariably  from  one  gene-  of  feodal  homage  are  preferved  with  great 

ration  to  another.   (Warburton's  notes  exadnefs, 
on  Pope.  vi.  134.  8°.)  Perhaps  it  may  S  Fetid.  I,  2.  t.  55. 
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almoft  every  feodal  government)  the  right  of  appeal  from 
thofe  fubordinate  courts  in  the  laft  refort.  The  military- 
branch  of  fervice  confifted  in  attending  the  lord  to  the  wars, 
if  called  upon,  with  fuch  a  retinue,  and  for  fuch  a  number 
of  days,  as  were  ftipulatcd  at  the  firft  donation,  in  propor- 
tion to  the  quantity  of  the  land. 

At  the  firft  introdu6lion  of  feuds,  as  they  were  gratuitous^ 
fo  alfo  they  were  precarious  and  held  at  the  will  of  the  lord  ^, 
who  was  then  the  fole  judge  whether  his  vafal  performed  his 
ferviccs  faithfully.  Then  they  became  certain,  for  one  or 
more  years.  Among  the  antient  Germans  they  continued 
only  from  year  to  year ;  an  annual  diftribution  of  lands  being 
made  by  their  leaders  in  their  general  councils  or  aflem- 
blies  '.  This  was  profefledly  done,  left  their  thoughts  fhould 
be  diverted  from  war  to  agriculture  ;  left  the  ftrong  Ihould 
incroach  upon  the  poflefHons  of  the  weak;  and  left  luxury 
and  avarice  fhould  be  encouraged  by  the  eretStion  of  perma- 
nent houfes,  and  too  curious  an  attention  to  convenience 
and  the  elegant  fuperfluities  of  life.  But,  when  the  gene- 
ral migration  was  pretty  well  over,  and  a  peaceable  pofTefEon 
of  the  new-acquired  fettlements  had  introduced  new  cuf- 
toms  and  manners  ;  when  the  fertility  of  the  foil  had  encou- 
raged the  ftudy  of  hufbandry,  and  an  afFedlion  for  the  fpots 
they  had  cultivated  began  naturally  to  arife  in  the  tillers  j  a 
more  permanent  degree  of  property  was  introduced,  and 
feuds  began  now  to  be  granted  for  the  life  of  the  feudatory  ^, 
But  ftill  feuds  were  not  yet  hereditary,  though  frequently 
granted,  by  the  favour  of  the  lord,  to  tiie  children  of  the 
former  pofielTor  ;  till  in  procefs  of  time  it  became  unufual, 
and  was  therefore  thought  hard,  to  reject  the  heir,  if  he 
were  capable  to  perform  the  ferviccs  ^ :  and  therefore  infants, 
women,  and  profelTed  monks,  who  were  incapable  of  bear- 

f>  Faid.  I.  i.t,  I.  ^' tus  et  principcs,   in  annoi  Jingvlos,  gen- 

J  Thus  Tacitus  :  Cdemer.  Germ, c. 26. J  "  tii>us  et  cognatiombiis  /.cmkum  qui  una 

*'  agri  ah  uni<vcyfa  per  -vices  occupantiir  •"  "  coiertirtj  quantum  eis  et  quo  loco  viji/m 

"  ar-va  per  annos  mutant.''''     And  Caefar  *'  ejl,  attribuunt  ogri,  atque  anno pcji  aH» 

yet  more  fully  :  {debell.  Gall.  I.  6.  c.  21.)  <'  tranfire  cogunt:^ 
*'  Neque   quijquam   agri  niodum    certuni,  '^  Feud,  I.  l.t,  I, 

•*  aut  fnei  proprios  kabef^  fed  magijira-  ^  Wright,  14. 
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xng  arms,  were  alfo  incapable  of  fucceeding  to  a  genuine 
feud.  But  the  heir,  when  admitted  to  the  feud  which  his 
anceftor  pofiefled,  ufed  generally  to  pay  a  fine  or  acknow- 
legement  to  the  lord,  in  horfes,  arms,  money,  and  the  like, 
for  fuch  renewal  of  the  feud  :  which  was  called  a  relief,  be- 
caufe  it  re-eftablifhed  the  inheritance,  or,  in  the  words  of 
the  feodal  writers,  *'  incerta7n  et  caducam  her  edit  atem  releva^ 
*'  bat,'*  This  relief  was  afterwards,  when  feuds  became  ab- 
folutely  hereditary,  continued  on  the  death  of  the  tenant, 
though  the  original  foundation  of  it  had  ceafed. 

For  in  procefs  of  time  feuds  came  by  degrees  to  be  uni- 
verfally  extended,  beyond  the  life  of  the  firft  vafal,  to  his 
fans,  or  perhaps  to  fuch  one  of  them,  as  the  lord  fhould 
name;  and  in  this  cafe  the  form  of  the  donation  was  ftri6lly 
obferved  :  for  if  a  feud  was  given  to  a  man  and  his  fons^  all 
his  fons  fucceeded  him  in  equal  portions ;  and  as  they  died 
off,  their  fhares  reverted  to  the  lord,  and  did  not  defcend  to 
their  children,  or  even  to  their  furviving  brother.^,  as  not  be- 
ing fpecified  in  the  donation".  But  when  fuch  a  feud  was 
given  to  a  man,  and  his  heirs,  in  general  terms,  then  a  more 
extended  rule  of  fuccefiion  tool-:  place  ;  and  when  a  feudatory 
died,  his  male  defcendants  in  injinitum  were  admitted  to  the 
fucceflion.  When  any  fuch  defcendant,  who  thus  had  fuc- 
ceeded, died,  his  male  defcendants  were  alfo  admitted  in  the 
firft  place  j  and,  in  defe(Si:  of  them,  fuch  of  his  male  colla- 
teral kindred  as  were  of  the  blood  or  lineage  of  the  firfl  feu- 
datorv,  but  no  others.  For  this  was  an  unalterable  maxim 
in  feodal  fucceilion,  that  "  none  was  capable  of  inheriting 
*'  a  feud,  but  fuch  as  was  of  the  blood  of,  that  is,  lineally  def- 
**  cended  from,  the  firft  feudatory  "."  And  the  defcent,  be- 
ing thus  confined  to  males,  originally  extended  to  all  the 
males  alike  ;  all  the  fons,  without  any  diftinilion  of  primo- 
geniture, fucceeding  to  equal  portions  of  the  father's  feud. 
But  this  being  found  upon  many  accounts  inconvenient, 
(particularly,  by  dividing  the  fervices,  and  thereby  weaken- 
ing the  flrength  of  the  feodal  union)  and  honorary  feuds  (or 
titles  of  nobility)  being  now  introduced,  which  were  not  of 

I"  Wright.  17.  n  Ibid.  183, 

a  di" 


Ch.  4.  of    T  H  I  N  G  s.  57 

a  divifible  nature,  but  could  only  be  inherited  by  the  eldcft 
fon^j  in  imitation  of  thefe  Tnilltary  feuds  (or  thofe  we  are 
now  defcribing)  began  alfo  in  moft  countries  to  defcend  ac- 
cording to  the  fame  rule  of  primogeniture,  to  the  eldeft  foji, 
in  exclufion  of  all  the  reft  p. 

Other  qualities  of  feuds  were,  that  the  feudatory  could 
not  aliene  or  difpofe  of  his  feud  j  neither  could  he  exchange, 
nor  yet  mortgage,  nor  even  devife  it  by  will,  without  the 
confent  of  the  lord  "J.  For,  the  reafon  of  conferring  the  feud 
being  the  perfonal  abilities  of  the  feudatory  to  ferve  in  war, 
it  was  not  fit  he  fhould  be  at  liberty  to  transfer  this  gift,  either 
from  himfelf,  or  from  his  pofterity  who  were  prefumed  to  in- 
herit his  valour,  to  others  who  might  prove  lefs  able.  And, 
as  the  feodal  obligation  was  looked  upon  as  reciprocal,  the 
feudatory  being  entitled  to  the  lord's  protedtion,  in  retuwi  for 
his  own  fealty  and  fervice  ;  therefore  the  lord  could  no  more 
transfer  his  feignory  or  proteftion  without  confent  of  his  va- 
fal,  than  the  vafal  could  his  feud  without  confent  of  his 
lord  ^ :  it  being  equally  unreafonable,  that  the  lord  fhould 
extend  his  protection  to  a  pcrfon  to  whom  he  had  exceptions, 
and  that  the  vafal  fhould  owe  fubjedlion  to  a  fuperior  not  of 
his  own  choofing. 

These  were  the  principal,  and  very  fimple,  qualities  of 
the  genuine  or  original  feuds  ;  being  then  all  of  a  military 
nature,  and  in  the  hands  of  military  perfons  ;  though  the 
feudatories,  being  under  frequent  incapacities  of  cultivating 
and  manuring  their  own  lands,  foon  found  it  neceflary  to 
commit  part  of  them  to  inferior  tenants  j  obliging  them  to 
fuch  returns  in  fervice,  corn,  cattle,  or  money,  as  might 
enable  the  chief  feudatories*to  attend  their  military  duties 
without  diftradion  :  which  returns,  or  r^i^;V»vx,  were  the  ori- 
ginal of  rents.  And  by  this  means  the  feodal  polity  was 
greatly  extended  ;  thefe  inferior  feudatories  (who  held  what 
are  called  in  the  Scots  law  "  rere-fiefs")  being  under  fimilar 

°  Feud.  2.    t.  5 J,  q  Jhid.  291 
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obligations  of  fealty,  to  do  fuit  of  court,  to  anfwer  the  fti- 
pulated  renders  or  rent-fervice,  and  to  promote  the  welfare 
of  their  immediate  fuperiors  or  lords '.  But  this  at  the^fame 
time  demolifhed  the  antient  fimplicity  of  feuds  ;  and  an  in- 
road being  once  made  upon  their  conftitution,  it  fubje£ted 
them,  in  a  courfe  of  time,  to  great  varieties  and  innovations. 
Feuds  came  to  be  bought  and  fold,  and  deviations  were  made 
from  the  old  fundamental  rules  of  tenure  and  fucceflion  ; 
which  were  held  no  longer  facred,  when  the  feuds  themfelves 
no  longer  continued  to  be  purely  military.  Hence  thefe  te- 
nures began  now  to  be  divided  into  feoda  prepj'ia  et  impro" 
pria^  proper  and  improper  feuds ;  under  the  former  of  which 
divifions  were  comprehended  fuch,  and  fuch  only,  of  which 
we  have  before  fpoken  ;  and  under  that  of  improper  or  deri- 
vative feuds  were  comprized  all  fuch  as  do  not  fall  within 
the  other  defcription  :  fuch,  for  inftance,  as  were  originally 
bartered  and  fold  to  the  feudatory  for  a  price ;  fuch  as  were 
held  upon  bafe  or  lefs  honourable  fervices,  or  upon  a  rent,  in 
lieu  of  military  fervice  ;  fuch  as  were  in  themfelves  alienable, 
without  mutual  licenfe  ;  and  fuch  as  might  defcend  indiffe- 
rently either  to  males  or  females.  But,  where  a  difference 
was  not  expreffed  in  the  creation,  fuch  new-created  feuds  did 
in  all  other  refpedls  follow  the  nature  of  an  original,  genuine, 
and  proper  feud'. 

But  as  foon  as  the  feodal  fyflem  came  to  be  confidered  in 
the  light  of  a  civil  eflablifhment,  rather  than  as  a  military 
plan,  the  ingenuity  of  the  fame  ages,  which  perplexed  all 
theology  with  the  fubtilty  of  fcholaflic  difquifitions,  and  be- 
wildered philofophy  in  the  mazes  of  metaphyseal  jargon, 
began  alfo  to  exert  it's  influence  on  this  copious  and  fruitful 
fubjedl :  in  purfuance  of  which,  the  mofl  refined  and  opprcf- 
five  confequences  were  drawn  from  what  originally  was  a  plan 
of  fimplicity  and  liberty,  equally  beneficial  to  both  lord  and 
tenant,  and  prudeatly  calculated  for  their  mutual  prote6lion 
and  defence.  From  this  one  foundation,  in  different  coun- 
tries of  Europe,  viery  different  fuperflru^lures  have  been 
raifed  :  what  efFe^l  it  has  produced  on  the  landed  property  of 
England  will  appear  in  the  following  chapters. 

s  Wright.  20.  '  Feud,  2.  (.  7. 
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,  Chapter     the     fifth. 

Of  the  antient    ENGLISH  TENURES. 


TN  this  chapter  we  fhall  take  a  ihort  view  of  the  antient 
tenures  of  our  En^Iifh  euates,  or  the  manner  in  which 
lands,  tenements  and  hereditaments  might  have  been  holden; 
as  the  fame  flood  in  force,  till  the  middle  of  the  laft  century. 
In  which  we  ihall  eafily  perceive,  that  all  the  particularities, 
all  the  iteming  and  real  hardfnips,  that  attended  thofe  te- 
nures, were  to  be  accounted  for  upon  feodal  principles  and 
no  other  ;  being  fruits  of,  and  deduced  from,  the  feodal 
policy. 

Almost  all  the  real  property  of  this  kingdom  is  by  the 
policy  of  our  laws  fuppofed  to  be  granted  by,  dependent 
"upon  and  ho/den  of  fome  fuperior  lord,  by  and  in  confideration 
of  certain  ferviccs  to  be  rendered  to  the  lord  by  the  tenant 
or  pofTeflbr  of  this  property.  The  thing  holden  is  therefore 
ftiled  a  tenement^  the  pofleffbrs  thereof  tenar:ts,  and  the  man- 
ner of  their  poffeffion  a  tenure.  Thus  all  the  land  in  the 
kingdom  is  fuppofed  to  be  holden,  mediately  or  immediately, 
of  the  king ;  who  is  ftiled  the  lord  paramount^  or  above  all. 
Such  tenants  as  held  under  the  king  immediately,  when 
they  granted  out  portions  of  their  lands  to  inferior  perfons, 
became  alfo  lords  with  refpedl  to  thofe  inferior  perfons,  as 
they  were  flill  tenants  with  refpedt  to  the  king  j  and,  thus 
partaking  of  a  middle  nature,  were  called  mefne^  or  middle, 
lords.  So  that  if  the  king  granted  a  manor  to  A,  and  he 
granted  a  portion  of  the  land  to  B,  now  B  was  faid  to  hold 
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of  A,  and  A  of  the  king ;  or,  in  other  words,  B  held  his 
lands  immediately  of  A,  but  mediately  of  the  king.  The 
king  therefore  was  ftiled  lord  paramount ;  A  was  both  tenant 
and  lord,. or  was  a  mefne  lord  ;  and  B  was  called  tenant /»^r«- 
vaily  or  the  loweft  tenant;  being  he  who  was  fuppofed  to  make 
avail,  or  prc^t,  of  the  land  *.  In  this  manner  are  all  the 
lands  of  the  kingdom  holden,  which  are  in  the  hands  of  fub- 
jeds :  for  according  to  fir  Edward  Coke '',  in  the  law  of 
England  we  have  not  properly  allodium',  which,  we  have 
feen '  is  the  name  by  which  the  feudifts  abroad  diftinguifh 
fuch  eftates  of  the  fubje(£l:,  as  are  not  holden  of  any  fuperior. 
So  that  at  the  firft  glance  we  may  obferve,  that  our  lands  are 
either  plainly  feuds,  or  partake  very  ftrongly  of  the  feodal 
nature. 

All  tenures  being  thus  derived,  or  fuppofed  to  be  derived, 
from  the  king,  thofe  that  held  immediately  under  him,  in 
right  of  his  crown  and  dignity,  were  called  his  tenants  in 
capite,  or  in  chief;  which  was  the  moft  honourable  fpecies  of 
tenure,  but  at  the  fame  time  fubjedled  the  tenants  to  greater 
and  more  burthenfome  fervices,  than  inferior  tenures  did**. 
This  diftindlion  ran  through  all  the  different  forts  of  tenure^ 
of  which  I  now  proceed  to  give  an  account, 

I.  There  feem  to  have  fubfifted  among  our  anceftors 
four  principal  fpecies  of  lay  tenures,  to  which  all  others  may 
be  reduced  ;  the  grand  criteria  of  which  were  the  natures  of 
the  feveral  fervices  or  renders,  that  were  due  to  the  lords 
from  their  tenants.  The  fervices,  in  rcfpe<St  of  their  quality, 
were  either yrt"^  or  bafe  fervices  ;  in  refpe£t  of  their  quantity 
and  the  time  of  exadling  them,  were  either  certain  or  uncer- 
tain. Free  fervices  were  fuch  as  were  not  unbecoming  the 
charadler  of  a  foldier,  or  a  freeman,  to  perform ;  as  to  ferve 

*  2  Inft,  296.  ces,     the  imperial  cities,     &c,  which 

b  1  Inft.  I.  hold  direftly  from  the   emperor,     are 

<^  pag.  47.  called  the  immediate  ftates  of  the  empire  ; 

^  In  the  Germanic  conflitution,  the  all  ether  landholders  being  denominated 

electors,  the  hi/hops,  the  fecular  prin-  mediate  ones.  Mod.  Uu.  Hift,  xlii.  61. 

under 
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under  his  lord  in  the  wars,  to  pay  a  fum  of  money,  and  the 
like.  Bafe  fervices  were  fuch  as  were  fit  only  for  peafants, 
or  perfons  of  a  fervile  rank ;  as  to  plough  the  lord's  land, 
to  make  his  hedges,  to  carry  out  his  dung,  or  other  mean 
employments.  The  certain  fervices,  whether  free  or  bafe, 
were  fuch  as  were  ftinted  in  quantity,  and  could  not  be  ex- 
ceeded on  any  pretence  ;  as,  to  pay  a  ftated  annual  rent,  or 
to  plough  fuch  a  field  for  three  days.  The  uncertain  depend- 
ed upon  unknown  contingencies  :  as,  to  do  military  fervice  in 
perfon,  or  pay  an  afTeflment  in  lieu  of  it,  when  called  upon  ; 
or  to  wind  a  horn  whenever  the  Scots  invaded  the  realm ; 
which  are  free  fervices :  or  to  do  whatever  the  lord  fhould 
command ;  which  is  a  bafe  or  villein  fervice. 

From  the  various  combinations  of  thefe  fervices  have 
arifen  the  four  kinds  of  lay  tenure  which  fubfifted  in  Eng- 
land, till  the  middle  of  the  laft  century  ;  and  three  of  which 
fubfift  to  this  day.  Of  thefe  Bra6lon  (who  wrote  under 
Henry  the  third)  feems  to  give  the  clearelt  and  moft  com- 
pendious account,  of  any  author  antient  or  modern  ^ ;  of 
which  the  following  is  the  outline  or  abftradi  ^  '*  Tene- 
**  ments  are  of  two  kinds,  frank-tenement,  and  villenage. 
*'  And,  of  frank-tenements,  fome  are  held  freely  in  con- 
**  fideration  of  homage  and  knight-fervice ;  others  in  free- 
^^  focage  with  the  fervice  of  fealty  only."  And  again  f,  "  of 
*'  villenages  fome  are  pure,  and  others  privileged.  He  that 
**  holds  in  pure  villenage  fhall  do  whatfoever  is  commanded 
**  him,  and  always  be  bound  to  an  uncertain  fervice.  The 
**  other  kind  of  villenage  is  called  villein-focage  j  and  thefe 
*'  villein-focmen  do  villein  fervices,  but  fuch  as  are  certain 
*'  and  determined."  Ofwhich  the  fenfe  feems  to  be  as  follows ; 
firft,  where  the  fervice  was  free^  but  uncertain^  as  military 
fervice  with  homage,  that  tenure  was  called  the  tenure  in 

^  /.  4.  tr,  I,  c.  a8.  pr'i'Vilegiatum,  S^ui  tenet  in  puro  vUlenct- 

'   Ttnementorum  aliud  liberum,     aliud  gio  faciei  qukquid  ei  praeceptum  fuer'it,  et 

vilknagtum.     Item,  liberorum  aUud  tene-  fmptr  tencbltur  ad  inccrta,   yilrud  gmus 

titr  Hhere  pro  homagio  etfer-vitio  miUtar'i  ;  •vi/lcnagii  dicitur  v'dlanum  focagium  j    et 

aliud  in  iibero  Jocagio  cum  jidelitate  tan-  hujujmodi  •villani  Jocmanm — villana  fa- 

tum.  §.  I.  ciunt  fervitia,  Jed  certa  et  determinina, 

S  Vlllaiagwum  aliud  purum,    aPtud  §.  5, 

chivalry. 
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chivalry,  per  fervitium  militare,  or  by  knight-fervice.  Second- 
ly, where  the  fervice  was  not  onlyyrf'^,  but  alfo  certain,  as 
by  fealty  only,  by  rent  and  fealty,  ^c,  that  tenure  was  call- 
ed liberu?n  focagium,  or  free  focage.  Thefe  were  the  only 
free  holdings  or  tenements  ;  the  others  were  villenous  or  fer- 
vile  :  as,  thirdly,  where  the  fervice  was  bafe  in  it's  nature, 
and  uncertain  as  to  time  and  quantity,  the  tenure  was  purum 
villenagiwn,  abfolute  or  pure  villenage.  Laftly,  where  the 
fervice  was  bafe  in  it's  nature,  but  reduced  to  a  certainty,  this 
was  ftill  villenage,  but  diftinguifhed  from  the  other  by  the 
name  of  privileged  villenage,  villenagium  privikgiatum  ;  or  it 
might  be  ftill  called  focage  (from  the  certainty  o(  it's  fervices) 
but  degraded  by  their  bafenefs  into  the  inferior  title  of  vil/anum 
focagium,  villein-focage. 

I.  Th  e  firft,  moft  univcrfal,  and  efteemed  the  moft  ho- 
nourable fpecies  of  tenure,  was  that  by  knight-fervice,  called 
in  Latin  frvitium  militare,  and  in  law-French  chivalry,  or 
fervice  de  chivaler,  anfwcring  to  the  fief  d^  haubert  of  the  Nor- 
mans ^,  which  name  is  exprefsly  given  it  by  the  mirrour  ^ 
This  differed  in  very  few  points,  as  we  fhall  prefently  fee, 
from  a  pure  and  proper  feud,  being  entirely  military,  and  the 
genuine  efFeft  of  the  feodal  eftablifhment  in  England.  To 
make  a  tenure  by  knight-fervice,  a  determinate  quantity  of 
land  was  neceflary,  which  was  called  a  knight's  fee,  feodum 
militare\  the  value  of  which,  not  only  in  the  reign  of  Ed- 
ward IP,  but  alfo  of  Henry  II',  and  therefore  probably  at 
it's  original  in  the  reign  of  the  conqueror,  was  ftated  at  7.0 1. 
per  annum  ;  and  a  certain  number  of  thefe  knight's  fees  were 
requifite  to  make  up  a  barony.  And  he  v/ho  held  this  pro- 
portion of  land  (or  a  whole  fee)  by  knight-fervice,  was  bound 
to  attend  his  lord  to  the  wars  for  forty  days  in  every  year,  if 
called  upon"":  which  attendance  vi'as  his  reditus  or  return, 
his  rent  or  fervice,  for  the  land  he  claimed  to  hold.  If  he 
held  only  half  a  knight's  fee,  he  was  only  bound  to  attend 
twenty  days,  and  fo  in  proportion  '\  And  there  is  reafon  to 

h  Spelm.  CliJJ',  219.  ""  See  writs  for  this  purpofe  inMcmo- 

>  c.  2.  §.  27.  rand.  Scacch,  36.  prefixed  to  Maynaid's 

i'  Sfcit.  d^  milit.  I  Edw.  II.  Co.  Litt.  yearbook  Edw.  II. 

69.  "  Litt.  §.  95, 

'  Glanvil.  /.  0.  c,  4.  appfC- 
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apprehend,  that  this  fervice  was  the  whole  that  our  anceftors 
meant  to  fubje6l  themfelves  to ;  the  other  fruits  and  confequen- 
ces  of  this  tenure  being  fraudulently  fuperinduced,  as  the  re- 
gular (though  unforefecn)  appendages  of  the  feodal  fyftem. 

This  tenure  of  knight- fervice  had  all  the  marks  of  a  fl:rl£l 
and  regular  feud  :  it  was  granted  by  words  of  pure  donation, 
dedi  et  concej[i°  \  was  transferred  by  inveftiture  or  delivering 
corporal  polTeffion  of  the  land,  ufually  called  livery  of  feifm  ; 
and  was  perfedled  by  homage  and  fealty.  It  alfo  drew  after  it 
thefe  feven  fruits  and  confequences,  as  infeparably  incident 
to  the  tenure  in  chivalry ;  vi-z,.  aids,  relief,  primer  feifin, 
wardftiip,  marriage,  fines  -for  alienation,  and  cfcheat  :  all 
which  I  fhall  endeavour  to  explain,  and  fhew  to  be  of  feodal 
original. 

I.  Aids  were  originally  mere  benevolences  granted  by 
the  tenant  to  his  lord,  in  times  of  difficulty  and  diftrefs  p  ; 
but  in  procefs  of  time  they  grew  to  be  confidered  as  a  matter 
of  right,  and  not  of  difcretion.  Thefe  aids  were  principally 
three:  firft,  to  ranfom  the  lord's  perfon,  if  taken  prifonerj 
a  neccflary  confequence  of  the  feodal  attachment  and  fidelity; 
infomuch  that  the  negledl  of  doing  it,  whenever  it  was  in. 
the  vafal's  power,  was  by  the  ftri<St  rigour  of  the  feodal  Jaw, 
an  abfolute  forfeiture  of  his  eftate  ^.  Secondly,  to  make  the 
lord's  eldeft  fon  a  knight ;  a  matter  that  was  formerly  attend- 
ed with  great  ceremony,  pomp,  and  expenfe.  This  aid  could 
not  be  demanded  till  the  heir  was  fifteen  years  old,  or  capa- 
ble of  bearing  arms  ' :  the  intention  of  it  being  to  breed  up 
the  eldeft  fon,  and  heir  apparent  of  the  feignory,  to  deeds  of 
arms  and  chivalry,  for  the  better  defence  of  the  nation. 
Thirdly,  to  marry  the  lord's  eldeft  daughter,  by  giving  her 
a  fuitable  portion  :  for  daughters'  portions  were  in  thofe  days 
extremely  flender ;  few  lords  being  able  to  fave  much  out  of 

•>  Co.  LItt.  9.  et  non  ad  vduntatem  dom'insrum.  Brail  on 

P  Auxiliafiunt  de  gratia  et  ran  de  ju-      I.  2.  tr.  i.e.  16.  §.  8. 
re,-^cum  defendeant  ex  gratia  tentntium  ^  Feud,  /.  2.  1. 14, 

'f  a  Inft.  233. 
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their  income  for  this  purpofe  j  nor  could  they  acquire  money 
ty  other  means,  being  wholly  converfant  in  matters  of  arms; 
nor,  by  the  nature  of  their  tenure,  could  they  charge  their 
lands  with  this,  or  any  other  incumbrances.  From  bearing 
their  proportion  to  thefe  aids  no  rank  or  profeflion  was  ex- 
empted :  and  therefore  even  the  monafteries,  till  the  time  of 
their  diflblution,  contributed  to  the  knighting  of  their  foun- 
der's male  heir  (of  whom  their  lands  were  holden)  and  the 
marriage  of  his  female  defcendantsS  And  one  cannot  but 
obferve,  in  this  particular,  the  great  refemblance  which  the 
lord  and  vafal  of  the  feodal  law  bore  to  the  patron  and  client 
of  the  Roman  republic ;  between  whom  alfo  there  fubfifted 
a  mutual  fealty,  or  engagement  of  defence  and  protection. 
With  regard  to  the  matter  of  aids,  there  were  three  which 
were  ufually  raifed  by  the  client ;  viz.  to  marry  the  patron's 
daughter  j  to  pay  his  debts  i  and  to  redeem  his  perfon  from 
captivity  ^ 

But  befides  thefe  antient  feodal  aids,  the  tyranny  of  lords 
by  degrees  exaded  more  and  more ;  as,  aids  to  pay  the  lord's 
debts,  (probably  in  imitation  of  the  Romans)  and  aids  to 
enable  him  to  pay  aids  or  reliefs  to  his  fuperior  lord  ;  from 
■which  laft  indeed  the  king's  tenants  in  capite  were,  from  the 
nature  of  their  tenure,  excufed,  as  they  held  immediately  of 
the  king  who  had  no  fuperior.  To  prevent  this  abufe, 
king  John's  magna  carta^  ordained,  that  no  aids  be  taken  by 
the  king  without  confent  of  parliament,  nor  in  any  wife  by 
inferior  lords,  fave  only  the  three  antient  ones  above-men- 
tioned. But  this  provifion  was  omitted  in  Henry  Ill's  charter, 
and  the  fame  oppreflions  were  continued  till  the  25  Edw.  I  ; 
when  the  ftatute  called  confinnatio  chartarum  was  enabled ; 
which  in  this  refpedt  revived  king  John's  charter,  by  ordain- 
mz  that  none  but  the  antient  aids  ftiould  be  taken.  But 
though  the  fpecies  of  aids  was  thus  reftrained,  yet  the  quantity 

5  Philips's  life  of  Pole.  I.  223.  garetit;  et  ah  hojiihui  in  hello  captoi  rcdi^ 

t  Erat  autem  kaec  inter  utrofque  officio-  meient.  Paul.  Manutius  de  fenatu  RotTM' 

rum  -vkijfitudo  — ut  cHentes  ad  collecandas  vo,  c,  I . 

(enatomm  filias  dc  Juo  conferrent  ^  in  airii  "  cap.  12.  I5. 

alieni  dij'olutionem  gratMicm  pecuniam  e^Q- 

of 
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of  each  aid  remained  arbitrary  and  uncertain.  King  John's, 
charter  indeed  ordered,  that  all  aids  taken  by  inferior  lords 
fhould  be  reafonable  ^^ ;  and  that  the  aids  taken  by  the  king 
of  his  tenants  in  capite  fhould  be  fettled  by  parliament  *.  But 
they  were  never  completely  afcertained  and  adjufled  till  the 
ftatute  Weftm.  i.  3  Edw.  I.  c.  36.  which  fixed  the  aids  of 
inferior  lords  at  twenty  (hillings,  or  the  fuppofcd  twentieth 
part  of  every  knight's  fee,  for  making  the  eldcft  fon  a  knight, 
or  marrying  the  cldeft  daughter;  and  the  fame  was  done  with 
regard  to  the  king's  tenants  in  cat>ite  by  ftatute  25  Edw.  III. 
c.  II.  The  other  aid,  for  ranfom  of  the  lord's  perfon,  being 
not  in  it's  nature  capable  of  any  certainty,  was  therefore 
never  afccrtained. 

2.  Relief,  rekvium,  was  before  mentioned  as  incident 
to  every  feodal  tenure,  by  way  of  fine  or  compontion  with 
the  lord  for  taking  up  the  eftate,  which  was  lapfed  or  fallen 
in  by  the  death  of  the  laft  tenant.  But,  though  reliefs  had 
their  original  while  feuds  were  only  life-eftates,  yet  they  con- 
tinued after  feuds  became  hereditary ;  and  were  therefore 
looked  upon,  very  juftly,  as  one  of  the  greateft  grievances  of 
tenure :  efpecially  when,  at  the  firft  they  were  merely  arbi- 
trary and  at  the  will  of  the  lord  j  fo  that,  if  he  pleafed  to 
demand  an  exorbitant  relief,  it  was  in  efFe6l  to  difinherit  the 
heir  ^.  The  Englifh  ill  brooked  this  confequcnce  of  their 
new  adopted  policy ;  and  therefore  William  the  conqueror 
by  his  laws ''^t.T/^/;;^^  the  relief,  by  directing  (in  imitation 
of  the  Danifli  heriots)  that  a  certain  quantity  of  arms,  and 
habiliments  of  war  fhould  be  paid  by  the  earls,  barons,  and 
vavafours  refpe6lively ;  and,  if  the  latter  had  no  arms,  they 
fhould  pay  loos.  William  Rufus  broke  through  this  com- 
pofition,  and  again  demanded  arbitrary  uncertain  reliefs,  as 
due  by  the  feodal  laws  ;  thereby  in  efFedl  obliging  every  heir 
to  new-purchafe  or  redeem  his  land  ^ :  but  his  brother  Henry 
I.  by  the  charter  before-mentioned  reflored  his  father's  law ; 

*■  cap.  15.  1  c.  22,  23,  24. 

X  Ibid.  14.  a  2  Roll.  A.br.  514, 

y  Wright.  99, 

Vol.  IL  E  and 


66  Tbe    Rights  Book  IL 

and  ordained,  that  the  relief  to  be  paid  fhould  be  according 
to  the  law  fo  eftabliflied,  and  not  an  arbitrary  redemption  ''. 
But  afterwards,  when  by  an  ordinance  in  27  Hen.  II.  called 
the  aflife  of  arms,  it  was  provided  that  every  man's  armour 
fhould  defcend  to  his  heir,  for  defence  of  the  realm  : 
and  it  thereby  became  impracticable  to  pay  thefe  acknow- 
legements  in  arms,  according  to  the  laws  of  the  conqueror, 
the  compofition  was  univerfally  accepted  of  100  s.  for  every 
knight's  fee  J  as  we  find  it  ever  after  eftablifhed '^.  But  it 
muft  be  remembered,  that  this  relief  was  only  then  payable, 
if  the  heir  at  the  death  of  his  anceftor  had  attained  his  full 
age  of  one  and  twenty  years. 

3.  Primer  feijin  was  a  feodal  burthen,  only  incident  to 
the  king's  tenants  in  capite^  and  not  to  thofe  who  held  of 
inferior  or  mefne  lords.  It  was  a  right  which  the  king  had, 
when  any  of  his  tenants  in  capite  died  feifed  of  a  knight's  fee, 
to  receive  of  the  heir  (provided  he  were  of  full  age)  one  whole 
year's  profits  of  the  lands,  if  they  were  in  immediate  poflef- 
fion  ;  and  half  a  year's  profits,  if  the  lands  were  in  reverfion 
expedlant  on  an  eftate  for  life'^.  This  feems  to  be  little 
more  than  an  additional  relief:  but  grounded  upon  this 
feodal  reafon  ;  that,  by  the  antient  law  of  feuds,  immediately 
upon  a  death  of  a  vafal  the  fuperior  was  entitled  to  enter  and 
take  feifin  or  pofi'eflion  of  the  land,  by  way  of  protection 
againft  intruders,  till  the  heir  appeared  to  claim  it,  and  re- 
ceive inveftiture  :  and  for  the  time  the  lord  fo  held  it,  he 
was,  entitled  to  take  the  profits ;  and  unlefs  the  heir  claimed 
within  a  year  and  day,  it  was  by  the  ftrid  law  a  forfeiture^. 
This  practice  however  feems  not  to  have  long  obtained  in 
Enc^land,  if  ever,  with  regard  to  tenures  under  inferior  lords  ; 
but,  as  to  the  king's  tenures  in  capite,  this  prima  fei/ma  was 
exprefsly  declared,  under  Henry  III  and  Edward  II,  to  be- 
long to  the  king  by  prerogative,  in  contradiftin£tion  to  other 
lords''.    And  the  king  was  entitled  to  enter  and  receive  the 

b  "  haerei  ntn  redimet  tirram  fuam  ^  Glanv,  /.  9.  c,  4.    Litt.  §.  iiz. 

*' ficutfac'ubat  tempore  fratth  met y  fed  h-  ^  Co.  Litt.  77. 

"  gitima    et   ji'fia    relcvatiom    reU-vMt  ^  Feud.  I.  z.  I.  7.^. 

'^' earn,""   (Text.  Roffsns.  cap.  i^J  ,    f  Stat,Marlbr.c.i6.  ijEdw.II.  c.:;. 

whole 
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whole  profits  of  the  land,  till  livery  was  fued  ;  which  fuit 
being  commonly  within  a  year  and  day  next  after  the  death 
of  the  tenant,  therefore  the  king  u fed  to  take  at  an  average 
x\it  firji  fruits^  that  is  to  fay,  one  year's  profits  of  the  land  k. 
And  this  afterwards  gave  a  handle  to  the  popes,  who  claimed 
to  be  feodal  lords  of  the  church,  to  claim  in  like  manner  froqj, 
every  clergyman  in  England  the  firft  year's  profits  of  his 
benefice,  by  way  oi prhiiitiac,  or  hrft  fruits. 

4.  These  payments  were  only  due  if  the  heir  was  of  full 
age;  but  if  he  was  under  the  age  of  twenty  one,  being  a  male, 
or  fourteen,  being  a  female  '',  the  lord  was  entitled  to  the 
ward-Jhip  of  the  heir,  and  was  called  the  guardian  in  chival- 
ry. This  wardship  confiftcd  in  having  the  cuftody  of  the 
body  and  lands  of  fuch  heir,  without  any  account  of  the  pro- 
fits, till  the  age  of  twenty-one  in  males,  and  fixteen  in  fe- 
males. For  the  law  iuppofed  the  hek-malc  unable  to  per- 
form knight-fervice  till  twenty-one  j  but  as  for  the  female, 
fhe  was  fuppofed  capable  at  fourteen  to  tnarry,  and  then  her 
hufband  might  perform  the  fervicc.  The  lord  therefore  had 
no  wardfliip,  if  at  the  death  of  the  anceftor  the  heir-male  was 
of  the  full  age  of  twenty-one,  or  the  heir-female  of  fourteen  : 
yet,  if  {he  was  then  under  fourteen,  and  the  lord  once  had  her 
in  ward,  he  might  keep  her  fo  till  fixteen,  by  virtue  of  the  fta- 
tute  of  Weftm.  i.  3  Edw.  I.  c,  22.  the  two  additional  years 
being  given  by  the  legiflaturc  for  no  other  rcafon  but  merely 
to  benefit  the  lord  '. 

This  wardfliip,  fo  far  as  it  related  to  land,  though  it  was 
not  nor  could  be  part  of  tlie  law  of  feuds,  fo  long  as  they  were 
arbitrary,  temporary,  or  for  life  only;  yet,  when  they  became 
hereditary,  and  did  confequently  often  defcend  upon  infants, 
who  by  reafon  of  their  ape  could  neither  perform  nor  fiipu- 
1  ate  for  the  fervices  of  the  feud,  does  not  feem  upon  feodal 
principles  to  have  been  unrcalonable.  Eor  the  wardfhip  of 
the  land,  or  cufl:ody  of  the  feud,  was  retained  by  the  lord, 
that  he  might  out  of  the  profits  thereof  provide  a  fit  perfoa 

£  Staundf.  Prerog.  12.  i  Ibid. 
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to  fupply  the  infant's  fervlces,  till  he  (hould  be  of  age  to  per- 
form them  himfelf.  And,  if  we  confider  a  feud  in  it's  ori- 
ginal import,  as  a  ftipend,  fee,  or  reward  for  aftual  fervice,  it 
could  not  be  thought  hard  that  the  lord  fhould  withhold  the 
ftipend,  fo  long  as  the  fervice  was  fufpended.  Though  un- 
doubtedly to  our  Englifh  anceftors,  where  fuch  ftipendiary 
donation  was  a  mere  fuppofition  or  figment,  it  carried  abun- 
dance of  hardftiip ;  and  accordingly  it  was  relieved  by  the 
charter  of  Henry  I  before-mentioned,  which  took  this  cuftody 
from  the  lord,  and  ordained  that  the  cuftody,  both  of  the  land 
and  the  children,  fhould  belong  to  the  widow  ornext  of  kin. 
But  this  noble  immunity  did  not  continue  many  years. 

The  wardfhip  of  the  body  was  a  confequence  of  the  ward- 
ftiip  of  the  land  ;  for  he  who  enjoyed  the  infant's  eftate  was 
the  propereft  perfon  to  educate  and  maintain  him  in  his  infan- 
cy :  and  alfo,  in  a  political  view,  the  lord  was  moft  concerned 
to  give  his  tenant  a  fuitable  education,  in  order  to  qualify 
him  the  better  to  perform  thofe  fervices  which  in  his  matu- 
rity he  was  bound  to  render. 

When  the  male  heir  arrived  to  the  age  of  twenty-one,  or 
the  heir-female  to  that  of  fixteen,  they  might  fue  out  their 
livery  or  oujlerkmain  ^  ;  that  is,  the  delivery  of  their  lands  out 
of  their  guardian's  hands.  For  this  they  were  obliged  to  pay 
a  fine,  namely,  half  a  year's  profits  of  the  land  ;  though  this 
feems  exprefsly  contrary  to  magna  carta  '.  However,  in  con- 
fideration  of  their  lands  having  been  fo  long  in  ward,  they 
were  excufed  all  reliefs,  and  the  king's  tenants  alfo  all  primer 
fcifms™.  In  order  to  afcertain  the  profits  that  arofe  to  the 
crown  by  thefe  fruits  of  tenure,  and  to  grant  the  heir  his  li- 
very, the  itinerant  juftices,  or  juftices  in  eyre,  had  it  formerly 
in  charge  to  make  inquifition  concerning  them  by  a  jury  of 
the  county ",  commonly  called  an  inqu'tfttio  pojl  inortem ; 
which  was  inftituted  to  inquire  (at  the  death  of  any  man  of 
fortune)  the  value  of  his  eftate,  the  tenure  by  which  it  was 
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holdcn,  and  who,  and  of  what  age,  his  heir  was  ;  thereby  to 
afcertain  the  relief  and  value  of  the  primer  feifin,  or  the  ward- 
ship and  livery  accruing  to  the  king  thereupon.  A  manner  of 
proceeding  that  came  in  procefs  of  time  to  be  greatly  abufed, 
and  at  length  an  intolerable  grievance ;  it  being  one  of  the 
principal  accufations  againft  Empfon  and  Dudley,  the  wick- 
ed engines  of  Henry  VII,  that  by  colour  of  falfe  inquifitions 
they  compelled  many  perfons  to  fue  out  livery  from  the 
crown,  who  by  no  means  were  tenants  thereunto  °.  And, 
afterwards,  a  court  of  wards  and  liveries  was  erefted  p,  for 
condu<Sling  the  fame  inquiries  in  a  more  folemn  and  legal 
manner. 

When  the  heir  thus  came  of  full  age,  provided  he  held  a 
knight's  fee,  he  was  to  receive  the  order  of  knighthood,  and 
was  compellable  to  take  it  upon  him,  or  elfe  pay  a  fine  to  the 
king.  For,  in  thofe  heroical  times,  no  perfon  was  qualified 
for  deeds  of  arms  and  chivalry  who  had  not  received  this  or- 
der, which  was  conferred  with  much  preparation  and  folcm- 
nity.  We  may  plainly  difcover  the  footfteps  of  a  fimilar  cuf- 
tom  in  what  Tacitus  relates  of  the  Germans,  who  in  order 
to  qualify  their  young  men  to  bear  arms,  prefented  them  in 
a  full  aflembly  with  a  fhicld  and  lance  j  which  ceremony  as 
was  formerly  hinted  "5,  is  fuppofed  to  have  been  the  original 
of  thefeodal  knighthood  ^  This  prerogative,  of  compelling 
the  vafals  to  be  knighted,  or  to  pay  a  fine,  was  exprefsly  re- 
cognized in  parliament,  by  the  ftatute  de  rmlitibus^  i  Edw.  II ; 
was  exerted  as  an  expedient  for  raifing  money  by  many  of  our 
beft  princes,  particularly  by  Edw.  VI  and  queen  Eliza- 
beth ;  but  yet  was  the  occafion  of  heavy  murmurs  whe/i  ex- 
erted by  Charles  I  :  among  whofe  many  misfortunes  it  was, 
that  neither  himfelf  nor  his  people  feemed  able  to  didinguifh 
between  the  arbitrary  ftretch,  and  the  legal  exertion,  of  pre- 
rogative.    However,  among  the  other  conceffions  made  by 

"  4  Inft.  198.  *' framcaque  jwvefiem  orr.ant.    Ha!C  afud 
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that  unhappy  prince,  before  the  fatal  -lecourfe  to  arms,  he 
agreed  to  divcft  himfelf  of  this  undoubted  flower  of  the  crown, 
and  it  was  accordingly  aboliflied  by  ftatute  i6  Car.  I.  c.  20. 

5.  But,  before  they  came  of  ao;e,  there  was  frill  another 
piece  of  authority,  which  the  guardian  was  at  liberty  to  ex- 
crcife  over  his  infant  wards ;  1  mean  the  right  of  marriage 
(markagiian^  as  contradiflinguifned  from  matrimonium)  which 
in  it's  feodal  fenfe  {Ignifies  the  power,  which  the  lord  or 
guardian  in  chivalry  had  of  difpofing  of  his  infant  ward  in 
matrimonv.  For,  wliile  the  infant  was  in  ward,  the  guardian 
had  the  power  of  tendering  him  or  her  a  fuitable  match, 
without  difparagemcnt^  or  inequality  :  which  if  the  infants 
refufed,  they  forfeited  the  value  of  the  marriage,  valorem  ma- 
r'ltagii^  to  their  guardian  '  ;  that  is,  fo  much  as  a  jury  would 
aflefs,  or  any  one  would  bona  fide  give  to  the  guardian  for  fuch 
an  alliance  '  :  and,  if  the  infants  married  themfelves  without 
the  guardian's  confent,  they  forfeited  double  the  value,  dupli- 
cem  valoran  ?naritagii'\  This  feems  to  have  been  one  of  the 
greateft  hardfliips  of  our  antient  tenures.  There  are  indeed 
fubftantial  reafons  why  the  lord  fhoukl  have  the  rejiraint  and 
controlloi  the  ward's  marriage,  efpecialiy  of  his  female  ward; 
becaufe  of  their  tender  years,  and  the  danger  of  fuch  female 
ward's  intermarrying  with  the  lord's  enemy  ^^.  But  no  tole- 
rable pretence  could  be  af^igned  why  the  lord  iliould  have 
the  fale^  or  value  of  the  marriage.  Nor  indeed  is  this  claim 
of  (IricHy  feodal  original  ;  the  mofl:  probable  account  of  it 
feeming  to  be  this:  that  by  tlie  cuftom  of  Normandy  the 
lord's  confent  was  neceffiuy  to  the  marriage  of  his  fcinale 
wards*  ;  which  was  introduced  into  England,  together  with 
the  rell  of  the  Norman  docSlrine  of  feuds  :  and  it  is  likely 
that  the  lords  ufually  took  money  for  fuch  their  confent, 
fuice  in  the  often-cited  charter  of  Henry  the  firfl,  he  engages 
for  the  future  to  take  nothino-  for  his  confent ;  which  alfo  he 
promifes  in  general  to  give  provided  fuch  female  ward  were  not 
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married  to  his  enemy.  But  this,  among  other  beneficial  parts 
of  that  charter,  being  difregarded,  and  guardians  ftill  conti- 
nuing to  difpofe  of  their  wards  in  a  very  arbitrary  unequal 
manner,  it  was  provided  by  king  John's  great  charter,  that 
heirs  (hould  be  married  without  difparagement,  the  next  of 
kin  having  previous  notice  of  the  contrail  ^  j  or,  as  it  was 
exprefled  in  the  firft  draught  of  that  charter,  ita  marhentur  ne 
difparagentur^  et  per  confilium  propinquorum  de  confangidnitate 
fua  ^  But  thefe  provifions  in  behalf  of  the  relations  were 
omitted  in  the  charter  of  Henry  III ;  wherein  '  the  claufe 
ftands  merely  thus  "  haeredes  maritentur  abfque  difparaga- 
tione  j"  meaning  certainly,  by  haeredes^  heirs  female,  as  there 
are  no  traces  before  this  to  be  found  of  the  lord's  claiming  the 
marriage ''  of  heirs  male  j  and  as  Glanvil '  exprcfsly  confines 
it  to  heirs  female.  But  the  king  and  his  great  lords  thence- 
forward took  a  handle  from  the  ambiguity  of  this  expreflion 
to  claim  them  both,  five  fit  rnafculus  five  foe?n'ina^  as  Bradon 
more  than  once  expreflcs  it  '^ ;  and  alfo,  as  nothing  but  difpa- 
ragement was  reftrained  by  magna  carta^  they  thought  them- 
felves  "Xi  liberty  to  make  all  other  advantages  that  they  could  '. 
And  afterwards  this  right,  of  felling  the  ward  in  marriage  or 
elfe  receiving  the  price  or  value  of  it,  was  exprefsly  declared 
by  the  ftatute  of  Mcrton  *" ;  which  is  the  firft  diredl  mention 
of  it  that  I  have  met  with,  in  our  own  or  in  any  other  law. 

6.  Another  attendant  or  confequencc  of  tenure  by 
knight-fervice  was  that  oi  fines  due  to  the  lord  for  zvcxy  al'ie- 
nat'ioyi^  whenever  the  tenant  had  occafion  to  make  over  his 
land  to  another.  This  depended  on  the  nature  of  the  feodal 
connexion  ;  it  not  being  reafonable  nor  allowed,  as  we  have 
before  feen,  that  a  feudatory  fhould  tranfer  his  lord's  gift  to 
another,  and  fubftitute  a  new  tenant  to  do  the  fervice  in  his 
own  ftcad,  without  the  confent  of  the  lord  :  and,  as  the  feo- 
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dal  obligation  was  confidered  as  reciprocal,  the  lord  alfb 
could  not  alienate  his  feignory  without  the  confent  of  his  te- 
nant, which  confent  of  his  was  called  an  attornment.  This 
reftraint  upon  the  lords  foon  wore  away  ;  that  upon  the  te- 
nants continued  longer.  For,  when  every  thing  came  in  pro- 
cefs  of  time  to  be  bought  and  fold,  the  lords  would  not  grant 
a  licence  to  their  tenants  to  aliene,  without  a  fine  being  paid  ; 
apprehending  that,  if  it  was  reafonable  for  the  heir  to  pay  a 
■fine  or  relief  on  the  renovation  of  his  paternal  eftate,  it  was 
^luch  more  reafonable  that  a  ftranger  ihould  make  the  fame 
acknowlegement  on  his  admiflion  to  a  newly  purchafed  feud. 
With  us  in  England,  thefe  fines  feem  only  to  have  been  ex- 
acted from  the  king's  tenants  in  capites  who  were  never  able 
to  aliene  without  a  licence:  but,  as  to  common  perfons,  they 
were  at  liberty,  by  jjiagna  carta^,  and  the  fl-atute  oi quia  emp- 
tor ei  '',  (if  not  earlier)  to  aliene  the  v/hole  of  their  eftate,  to 
be  holden  of  the  fame  lord,  as  they  themfelves  held  it  of  be- 
fore. But  the  king's  tenants  in  capita,  not  being  included 
under  the  general  words  of  thefe  ftatutes,  could  not  aliene 
without  a  licence  :  for  if  they  did,  it  was  in  antient  ftridtnefs 
an  abfolute  forfeiture  of  the  land';  though  fomehave  imagin- 
ed othervvife.  But  this  feverity  was  mitigated  by  the  ftatute 
1  Edw.  III.  c.  12.  which  ordained,  that  in  fuch  cafe  the 
lands  fhould  not  be  forfeited,  but  a  reafonable  fine  be  paid  to 
the  king.  Upon  which  ftatute  it  was  fettled,  that  one  third 
t5f  the  yearly  value  fhould  be  paid  for  a  licence  of  alienation; 
but,  if  the  tenant  prefumed  to  aliene  without  a  licence,  a  full 
year's  value  fhould  be  paid  '', 

7.  The  laft  confequence  of  tenure  in  chivalry  was  efcheai ; 
v/hich  is  the  determination  of  the  tenure,  ordiflblution  of  the 
mutual  bond  between  the  lord  and  tenant,  from  the  extinc- 
tion of  the  blood  of  the  latter  by  either  natural  or  civil 
mearis :  if  he  died  without  heirs  of  his  blood,  or  if  his  blood 
was  corrupted  and  ftained  by commiflion  of  treafon  or  felony; 
whereby  every  inheritable  quality  was  entirely  blotted  out 
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and  aboliflied.  In  fuch  cafes  the  land  efcheated,  or  fell  back, 
to  the  lord  of  the  fee'  ;  that  is,  the  tenure  was  determined 
by  breach  of  the  original  condition,  exprefled  or  implied  in 
the  feodal  donation.  In  the  one  cafe,  there  were  no  heirs 
fubfifting  of  the  blood  of  the  firft  feudatory  or  purchafer,  to 
which  heirs  alone  the  grant  of  the  feud  extended  :  in  the 
other,  the  tenant,  by  perpetrating  an  atrocious  crime,  fhewed 
that  he  was  no  longer  to  be  trufted  as  a  vafal,  having  for- 
gotten his  duty  as  a  fubjeft  ;  and  therefore  forfeited  his  feud, 
which  he  held  under  the  implied  condition  that  he  fliould 
not  be  a  traitor  or  a  felon.  The  confequence  of  which  in 
both  cafes  was,  that  the  gift,  being  determined,  refultcd 
back  to  the  lord  who  gave  it "'. 

These  were  the  principal  qualities,  fruits,  and  confe- 
quences  of  the  tenure  by  knight-fervice  :  a  tenure,  by  which 
the  greatcft  part  of  the  lands  in  this  kingdom  were  holden, 
and  that  principally  of  the  king  in  capite,  till  the  middle  of 
the  laft  century  ;  and  which  was  created,  as  fir  Edward 
Coke  cxprefsly  tcftifics  ",  for  a  military  purpofe  ;  viz.  for 
defence  of  the  realm  by  the  king's  own  principal  fubjedts, 
which  was  judged  to  be  much  better  than  to  truft  to  hirelings 
or  foreigners.  The  defcription  here  given  is  that  of  knight- 
fervice  proper;  which  was  to  attend  the  king  in  his  wars. 
There  were  alfo  fome  other  fpecies  of  knight-fervice;  fo  call- 
ed, though  improperly,  becaufe  the  fervice  or  render  was  of 
a  free  and  honourable  nature,  and  equally  uncertain  as  to  the 
time  of  rendering  as  that  of  knight-fervice  proper,  and  be- 
caufe they  were  attended  with  fimilar  fruits  and  confequences. 
Such  was  the  tenure  by  grand  ftTJeatJty,  per  magnum fervitiumy 
whereby  the  tenant  was  bound,  inftead  of  ferving  the  king 
generally  in  his  wars,  to  do  fome  fpecial  honorary  fervice  to 
the  king  in  perfon  ;  as  to  carry  his  banner,  his  fword,  or  the 
like  ;  or  to  be  his  butler,  champion,  or  other  officer,  at  his 
coronation ".  It  was  in  moft  other  refpe6ts  like  knight- 
fervice  P  ;  only  he  was  not  bound  to  pay  aid  'J,  or  efcuage  '  ; 
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and,  when  tenant  by  knight-fervice  paid  five  pounds  for  a 
relief  on  every  knight's  fee,  tenant  by  grand  ferjeanty  paid 
one  year's  value  of  his  land,  were  it  much  or  little*.  Te- 
nure by  carnage^  which  was,  to  wind  a  horn  when  the  Scots 
or  other  enemies  entered  the  land,  in  order  to  warn  the 
king's  fubjedts,  was  (like  other  fervices  of  the  fame  nature) 
a  fpecies  of  grand  ferjeanty '. 

These  fervices,  both  of  chivalry  and  grand  ferjeanty,  were 
all  perfonal,  and  uncertain  as  to  their  quantity  or  duration. 
But,  the  perfonal  attendance  in  knight-fervice  growing  trou- 
blefome  and  inconvenient  in  many  refpe£ts,  the  tenants 
found  means  of  compounding  for  it ;  by  firft  fending  others 
in  their  ftead,  and  in  procefs  of  time  making  a  pecuniary  fa- 
tisfadtion  to  the  lords  in  lieu  of  it.  This  pecuniary  fatisfac- 
tion  at  lafl:  came  to  be  levied  by  afTefTments,  at  fo  much  for 
every  knight's  fee ;  and  therefore  this  kind  of  tenure  was 
CdAled  fcutagium  in  Latin,  ox  fervitium  fcuti ^  fcutum  being  then 
a  well-known  denomination  of  money:  and,  in  like  manner 
it  was  called,  in  our  Norman  French,  efcuage-,  being  indeed 
a  pecuniary,  inftead  of  a  military,  fervice.  The  firft  time 
this  appears  to  have  been  taken  was  in  the  5  Hen.  II.  on  ac- 
count of  his  expedition  to  Touloufe  j  but  it  foon  came  to  be 
fo  univerfal,  that  perfonal  attendance  fell  quite  into  difufe. 
Hence  we  find  in  our  antient  hiftories,  that,  from  this  period, 
when  our  kings  went  to  war,  they  levied  fcutages  on  their 
tenants,  that  is,  on  all  the  landholders  of  the  kingdom,  to 
defray  their  expences,  and  to  hire  troops  :  and  thefe  affelT- 
ments,  in  the  time  of  Henry  II,  feem  to  have  been  made  ar-., 
bitrarily  and  at  the  king's  pleafure.  Which  prerogative  be- 
ing greatly  abufed  by  his  fuccefTors,  it  became  matter  of  na- 
tional clamour ;  and  king  John  was  obliged  to  confent,  by 
his  rnagna  carta,  that  no  fcutage  fhould  be  impofed  without 
confent  of  parliament  ".  But  this  claufe  was  omitted  in  his 
fon  Henry  Ill's  charter ;  where  we  only  find  *,  thai  fcutages 

*  Ihtd,  ^.  154.  'nnjlro,   n'lji  per  C'^n-.mtine  cor., 'ilium    r.'gni 

f  J/'iJ.  §.  156.  r-jln.cap,  12. 

u  Nullum  j'cut a giuir.  fonef^r  in  ri'gr.^  *'  cap,  37. 

or 
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or  efcuage  ihould  be  taken  as  they  were  ufed  to  be  taken  in 
the  time  of  Henry  II ;  that  is,  in  a  reafonable  and  moderate 
manner.  Yet  afterwards  by  ftatute  25  Edw.  I.  c.  5  &  6. 
and  many  fubfequent  ftatutes  "^  it  was  enacted,  that  the  king 
fhould  take  no  aids  or  tafks  but  by  the  common  aflent  of  the 
realm.  Hence  it  is  held  in  our  old  books,  that  efcuage  or 
icutage  could  not  be  levied  but  by  confent  of  parliament  ^  ; 
fuch  fcutages  being  indeed  the  groundwork  of  all  fucceeding 
fubfidies,  and  the  land-tax  of  later  times. 

SiN'CE  therefore  efcuage  differed  from  knight-fervicc  in 
nothing,  but  as  a  compcnl'ation  differs  from  a£lual  fervicc, 
knight-fcrvice  is  frequently  confounded  with  it.  And  thus 
Littleton  ^  muft  be  underftood,  when  he  tells  us,  that  tenant 
by  homage,  fealty,  and  efcuage,  was  tenant  by  knight-fcr- 
vice :  that  is,  that  this  tenure  (being  fubfervient  to  the  mili- 
tary policy  of  the  nation)  was  refpecled  *  as  a  tenure  in  chi- 
valry''. But  as  the  actual  fervice  was  uncertain,  and  de- 
pended upon  emergences,  fo  it  was  neccffary  that  this  pecu- 
niary compenfation  fliould  be  equally  uncertain,  and  depend 
on  the  affcffmcnts  of  the  legiflature  fuited  to  thofe  emergen- 
ces. For  had  the  efcuage  been  a  fettled  invariable  fum,  pay- 
able at  certain  times,  it  had  been  neither  more  nor  lefs  than 
a  mere  pecuniary  rent;  and  the  tenure  inftead  of  knight-fer- 
vice  would  have  then  been  of  another  kind,  called  focage  % 
of  which  we  fhall  fpeak  in  the  next  chapter. 

For  the  prefent  I  have  only  to  obferve,  that  by  the  dege- 
nerating of  knight-fcrvice,  or  pcrfonal  military  duty,  into 
efcuage,  or  pecuniary  affcffmcnts,  all  the  advantages  (cither 
promifcd  or  real)  of  the  feodal  conftltution  were  deftroyed, 
and  nothing  but  the  hardfnips  remained.  Inftead  of  forming 
a  national  militia  compofed  of  barons,  knights,  and  gentle- 
men, bound  by  their  intereft,  their  honour,  and  their  oaths, 
to  defend  their  king  and  country,  the  whole  of  this  fyftem  of 

*  See  Vol,  I.    pag.  140.  ''  Pref^odo  trAHtari  rtputatur,     Flet. 

y  Old  Ten.  tit.  Efcuage.  1.2.  f.  14.  §.  7. 

^  §.  103.  c  Liu.  §.  97.  120, 
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tenures  now  tended  to  nothing  elfe,  but  a  wretched  means  of 
raifing  money  to  pay  an  army  of  occafional  mercenaries.  In 
the  mean  time  the  families  of  all  our  nobility  and  gentry 
groaned  under  the  intolerable  burthens,  which  (in  confe- 
quence  of  the  fiction  adopted  after  the  conqueft)  were  intro- 
duced and  laid  upon  them  by  the  fubtlety  and  finefle  of  the 
Norman  lawyers.  For,  befides  the  fcutages  to  which  they 
were  liable  in  defedl  of  perfonal  attendance,  which  however 
were  aflefTed  by  themfelves  in  parliament,  they  might  be  called 
upon  by  the  king  or  lord  paramount  for  aids,  whenever  his 
eldeft  fon  was  to  be  knighted,  or  his  eldeft  daughter  married  ; 
not  to  forget  the  ranfom  of  his  own  pcrfon.  The  heir,  on 
the  death  of  his  anceftor,  if  of  full  age,  was  plundered  of  the 
firft  emoluments  arifing  from  his  inheritance,  by  way  of  re^ 
lief  and  primer  feiftn ;  and,  if  under  age,  of  the  whole  of  his 
eftate  during  infancy.  And  then,  as  fir  Thomas  Smith  "* 
very  feelingly  complains,  "  when  he  came  to  his  own,  after 
*'  he  was  out  of  wardjhip^  his  woods  decayed,  houfes  fallen 
"  down,  ftock  wafled  and  gone,  lands  let  forth  and  plough- 
**  ed  to  be  barren,"  to  make  amends  he  was  yet  to  pay  half 
a  year's  profits  as  a  fine  for  fuing  out  his  livery -y  and  alfo  the 
price  or  value  of  his  marriage,  if  he  refufcd  fuch  wife  as  his 
lord  and  guardian  had  bartered  for,  and  impofed  upon  him ; 
or  twice  that  value,  if  he  married  another  woman.  Add  to 
this,  the  untimely  and  expenfive  honour  of  knighthood,  to 
make  his  poverty  more  completely  fplendid.  And  when  by 
thefe  dedu6lions  his  fortune  was  fo  fhattered  and  ruined,  that 
perhaps  he  was  obliged  to  fell  his  patrimony,  he  had  not 
even  that  poor  privilege  allowed  him,  without  paying  an 
exorbitant  fine  for  a  lice?tce  of  alienation, 

A  SLAVERY  fo  complicated,  and  fo  extenfivc  as  this,  called 
aloud  for  a  remedy  in  a  nation  that  boafted  of  her  freedom. 
Palliatives  were  from  time  to  time  applied  by  fucceffive  ails 
of  parliament,  which  affuagcd  fome  temporary  grievances. 
Till  at  length  the  humanity  of  king  James  I  confented  "  for 
a  proper  equivalent  to  abolifh  them  all ;  though  the  plan  then 

^  Commonw,  1.  3.   c.  ^,  *  4  Inft.  202, 
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proceeded  not  to  efFedj  in  like  manner  as  he  had  formed 
a  fcheme,  and  began  to  put  it  in  execution,  for  removing 
the  feodal  grievance  of  heretable  jurifdidtions  in  Scotland  *^, 
which  has  fmce  been  purfued  and  effecled  by  the  ftatute  20 
Geo.  II.  c.  43  s.  King  James's  plan  for  exchanging  our 
military  tenures  feems  to  have  been  nearly  the  fame  as  that 
which  has  been  fmce  purfued ;  only  with  this  difference,  that, 
by  way  of  compenfation  for  the  lofs  which  the  crown  and 
other  lords  would  fuftain,  an  annual  feefarm  rent  fhould  be 
fettled  and  infeparably  annexed  to  the  crown,  and  aflured  to 
the  inferior  lords,  payable  out  of  every  knight's  fee  within 
their  refpedlive  feignories.  An  expedient,  feemingly  much 
better  than  the  hereditary  excife,  which  was  afterwards  made 
the  principal  equivalent  for  thefe  conceflions.  For  at  length 
the  military  tenures,  with  all  their  heavy  appendages,  were 
deftroyed  at  one  blow  by  the  ftatute  12  Car.  II.  c.  24.  which 
enadts,  *'  that  the  court  of  wards  and  liveries,  and  all  ward- 
*'  fhips,  liveries,  primer  feifms,  and  oufterlemains,  values  and 
*'  forfeitures  of  marriages,  by  reafon  of  any  tenure  of  the 
**  king  or  others,  be  totally  taken  away.  And  that  all  fines 
**  for  alienations,  tenures  by  homage,  knights- fervice,  and 
*'  efcuage,  and  alfoaids  for  marrying  the  daughter  or  knight- 
**  ing  the  fon,  and  all  tenures  of  the  king  in  cap'ite^  be  like- 
*'  wife  taken  away.  And  that  all  forts  of  tenures,  held  of 
**  the  king  or  others,  be  turned  into  free  and  common  fo- 
*'  cage;  favc  only  tenures  in  frankalmoign,  copyholds,  and 
"  the  honorary  fervices  (without  the  flavifti  part)  of  grand 
'*  ferjeanty."  A  ftatute,  which  was  a  greater  acquifition  to 
the  civil  property  of  this  "kingdom  than  even  magna  carta  it- 
felf :  fmce  that  only  pruned  the  luxuriances  that  had  grown 
out  of  the  military  tenures,  and  thereby  preferved  them  in 
vigour;  but  the  ftatute  of  king  Charles  extirpated  the  whole, 
and  dcmolifticd  both  root  and  branches. 

*  Dalrymp.  of  feuds.  291.  hld\ng  (equivalent  to  the  knight-fervicc 

%  By  another  ftatute  of  the  fame  year      of   England)    is   for   ever   aboliflied  \u 
{20  Geo,  II.  c.  50,)  the  tenure  of  ivari-      Scotland. 
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Chapter     the     sixth. 
Of  the  modern  ENGLISH  TENURES, 


ALTHOUGH,  by  the  meins  that  were  mentioned 
in  the  preceding  chapter,  the  oppreflive  or  military 
part  of  the  feodal  conftitution  was  happily  done  away,  yet 
we  are  not  to  imagine  that  the  conftitution  itfelf  was  utterly 
laid  afide,  and  a  new  one  introduced  in  it's  room ;  fince  by 
the  ftatute  12  Car.  II.  the  tenures  of  focage  and  frankal- 
moign, the  honorary  fervices  of  grand  ferjeanty,  and  the 
tenure  by  copy  of  court  roll  were  referved  ;  nay  all  tenures 
in  general,  except  frankalmoign,  grand  ferjeanty,  and  copy- 
hold, were  reduced  to  one  general  fpecies  of  tenure^  then 
well  known  and  fubfifting,  called  free  and  common  focage. 
And  this,  being  fprung  from  the  fame  feodal  original  as  the 
refl,  demonftrates  the  neceflity  of  fully  contemplating  that 
antienr  fyftem  ;  fmce  it  is  that  alone  to  which  we  can  recur, 
to  explain  any  fceining  or  real  difficulties,  that  may  arife 
in  our  prefent  mode  of  tenure. 

The  military  tenure,  or  that  by  knight- fervice,  confifted 
of  what  were  reputed  the  moft  free  and  honourable  fervices, 
but  which  in  their  nature  were  unavoidably  uncertain  in  re- 
fpecl  to  the  time  of  their  performance.  The  fecond  fpecies 
of  tenure,  ox  free- jo  cage  ^  confifted  alfo  of  free  and  honourable 
fervices ;  but  fuch  as  were  liquidated  and  reduced  to  an  abfo- 
lute  certainty.  And  this  tenure  not  only  fubfifls  to  this  day, 
but  has  in  a  manner  abforbed  and  fwallowed  up  (fmce  the 

ftatute 
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ftatute  of  Charles  the  fecond)  almoft  every  other  fpecles  of 
tenure.     And  to  this  we  are  next  to  proceed. 

II.  Socage,  in  it's  moft  general  and  extenfive  fignifica- 
tion,  feems  to  denote  a  tenure  by  any  certain  and  determinate 
fervice.  And  in  this  fenfe  it  is  by  our  antient  writers  con- 
ftantly  put  in  oppofition  to  chivalry,  or  knight-fervice,  where 
the  render  was  precarious  and  uncertain.  Thus  Braflon*  ; 
if  a  man  holds  by  a  rent  in  money,  without  any  efcuage  or 
ferjeanty,  **  id  teneynention  did  potejl  focagiiim ;"  but  if  you 
add  thereto  any  royal  fervice,  or  efcuage  to  any,  the  fmalleft, 
amount,  "  illud  did  poter  it  feodum  miitare."  So  too  the  au- 
thor of  Fleta'';  *'  ex  donatio7iibus,  fervitia  militaria  velmagnae 
**  ferjantiae  non  C07itinentibusy  oritur  nobis  quoddam  nomcn  gene- 
*'  rale^  quod  ejl  focagiuni."  Littleton  alfo'  defines  it  to  be, 
where  the  tenant  holds  his  tenement  of  the  lord  by  any  cer- 
tain fervice,  in  lieu  of  all  other  ferviccs  j  fo  that  they  be  not 
fervices  of  chivalry,  or  knight-fervice.  And  therefore  after- 
wards'^  he  tells  us,  that  whatfoever  is  not  tenure  in  chivalry 
is  tenure  in  focage:  in  like  manner  as  it  is  defined  by  Finch*, 
a  tenure  to  be  done  out  of  war.  The  fervice  muft  therefore 
be  certain,  in  order  to  denominate  it  focage ;  as  to  hold  by 
fpalty  and  2Cs.  rent;  or,  by  homage,  fealty,  and  los.  rent; 
or,  by  homage  and  fealty  without  rent ;  or,  by  fealty  and 
certain  corporal  fervice,  as  ploughing  the  lord's  land  for  three 
days ;  or  by  fealty  only  without  any  other  fervice  :  for  all 
thefe  are  tenures  in  focage  ^ 

But  focage,  as  was  hinted  in  the  laft  chapter.  Is  of  two 
forts  :  free-{oczge,  where  the  fervices  are  not  only  certain, 
but  honourable;  and  viIiein-{ocage,  where  the  fervices,  though, 
certain,  are  of  a  bafer  nature.  Such  as  hold  by  the  former 
tenure  are  called  in  Glanvil  ?,  and  other  fubfequent  authors, 
by  the  name  of  liberi  fokeman7ji^  or  tenants  in  free- focage. 
Of  this  tenure  we  are  firft  to  fpeak  j  and  this,  both  in  the  na- 

a  /.  2.  C.  l6.  §.  9.  e  L.  147. 

l>  I  3.  <■.  14.  §,  9.  i  Lilt.  §.  117,  iiS,  119. 

«=  §.  u?'  8  i.  3-  <•.  7. 
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ture  of  it's  fervice,  and  the  fruits  and  confequences  apper- 
taining thereto,  was  always  by  much  the  moft  free  and  inde- 
pendent fpecies  of  any.  And  therefore  I  cannot  but  aflent 
to  Mr  Somner's  etymology  of  the  word  ^  :  who  derives  it 
from  the  Saxon  appellation,  foc^  which  fignifies  liberty  or 
privilege,  and,  being  joined  to  a  ufual  termination,  is  called 
focag-e,  in  LiZtln  focagium  ;  fignifying  thereby  a  free  or  privi- 
leged tenure '.  This  etymology  feems  to  be  much  more  juft 
than  that  of  our  common  lawyers  in  general,  who  derive  it 
fromfocay  an  old  Latin  word  denoting  (as  they  tell  us)  a 
plough  :  for  that  in  antient  time  this  focage  tenure  conlifted 
in  nothing  elfe  but  fervices  of  hufbandry,  which  the  tenant 
was  bound  to  do  to  his  lord,  as  to  plough,  fow,  or  reap  for 
him ;  but  that  in  procefs  of  time,  this  fervice  was  changed 
into  an  annual  rent  by  confent  of  all  parties,  and  that,  in  me- 
mory of  it's  original,  it  ftill  retains  the  name  of  focage  or 
plough-fervice  ^,  But  this  by  no  means  agrees  with  what 
Littleton  himfelf  tells  us  ',  that  to  hold  by  fealty  only,  with- 
out paying  any  rent,  is  tenure  in  focage  ;  for  here  is  plainly 
no  commutation  for  plough-fervice.  Befides,  even  fervices, 
confefledly  of  a  military  nature  and  original,  (as  efcuage  it- 
felf,  which  while  it  remained  uncertain,  was  equivalent  to 
knight-fervice)  the  inftant  they  were  reduced  to  a  certainty 
chano-ed  both  their  name  and  nature,  and  were  called  focage'". 
It  was  the  certainty  therefore  that  denominated  it  a  focage  te- 
nure; and  nothing  fure  could  be  a  greater  liberty  or  privilege, 
than  to  have  the  fervice  afcertained,  and  not  left  to  the  arbi- 
trary calls  of  the  lord,  as  in  the  tenures  of  chivalry.  Where- 
fore alfo  Britton,  who  defcribes  focage  tenure  under  the  name 
of  fraunke  ferme ",  tells  us,  that  they  are  "  lands  and  tene- 
*'  ments,  whereof  the  nature  of  the  fee  is  changed  by  feofF- 
"  ment  out  of  chivalry  for  certain  yearly  fervices,  and  in  re- 
*<  fpc6l  whereof  neither  homage,  ward,  marriage,  nor  relief 
«  can  be  demanded."  Which  leads  us  alfo  to  another  ob- 
fervation,  that  if  focage  tenures  were  of  fuch  bafe  and  fervile 

h  Gavelk.  138.  ^  Litt.  §.  19. 

i  In  like  manner  Skene  in  his  expo-  ^  §.  118. 

fition  of  the  Scots'  law,  nils  focage,  tells  "*  Litt.  §.  98.  120. 

us  that  it  is  "  ane  kind  ot  holding  of  "  ^'  66. 
"  Jajids,  quhcn  ony  man  is  midtfrcciy,'" 
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original,  it  is  hard  to  account  for  the  very  great  immunities 
which  the  tenants  of  them  always  enjoyed ;  fo  highly  fuperiof 
to  thofe  of  the  tenants  by  chivalry,  that  it  was  thought,  in  the 
reigns  of  both  Edward  I  and  Charles  II,  a  point  of  the  ut- 
moft  importance  and  value  to  the  tenants,  to  reduce  the  te- 
nure by  knight- fervice  to  fraunke ferme  or  tenure  by  focage* 
We  may  therefore,  I  think,  fairly  conclude  in  favour  of  Som- 
ner's  etymology,  and  the  liberal  extradfion  of  the  tenure  ia 
free  focage,  againft  the  authority  even  of  Littletqn  himfelf. 

Taking  this  then  to  be  the  meaning  of  the  word,  it  feems 
probable  that  the  focage  tenures  were  the  relics  of  Saxon  li- 
berty ;  retained  by  fuch  pcrfons  as  had  neither  forfeited  them 
to  the  king,  nor  been  obliged  to  exchange  their  tenure,  for 
the  more  honourable,  as  it  was  called,  but  at  the  fame  time 
more  burthenfome,  tenure  of  knight-fervice.  This  is  pecu- 
liarly remarkable  in  the  tenure  which  prevails  in  Kent,  called 
gavelkind,  which  is  generally  acknowleged  to  be  a  fpecies  of 
focage  tenure  "  j  the  prefervation  whereof  inviolate  from  the 
innovations  of  the  Norman  conqueror  is  a  fa6t  univerfally 
known.  And  thofe  who  thus  preferved  their  liberties  were 
faid  to  hold  \nfree  and  common  focage. 

As  therefore  the  grand  criterion  and  diftinguifhing  mark 
of  this  fpecies  of  tenure  are  the  having  it's  renders  or  fervices 
afcertained,  it  will  include  under  it  all  other  methods  of 
holding  free  lands  by  certain  and  invariable  rents  and  duties  : 
and,  in  particular,  petit  ferjeanty,  tenure  in  burgage,  zn^ 
geevelkind. 

We  may  remember,  that  by  the  ftatute  12  Car.  II.  grand 
ferjeanty  is  not  itfelf  totally  aboliftied,  but  only  the  flavifh 
appendages  belonging  to  it;  for  the  honorary  fervices  (fuch 
as  carrying  the  king's  fword  or  banner,  officiating  as  his  but- 
ler, carver,  l^c.  at  the  coronation)  are  ftill  referved.  Now 
fetit ferjeanty  bears  a  great  refemblance  to  grand  ferjeanty;  fof 
as  the  one  is  a  perfonal  fervice,  fo  the  other  is  a  rent  or  ren- 
der, both  tending  to  fome  purpofe  relative  to  the  king's  per- 

•  V/right.  2il« 

Vol.  II.  F  fon. 


82  ^he    Rights  Book  II. 

foil.  Petit  ferjeanty,  as  defined  by  Littleton  p,  confifts  in 
holding  lands  of  the  king  by  the  fervice  of  rendering  to  him 
annually  fome  fmall  implement  of  war,  as  a  bow,  a  fword,  a 
lance,  an  arrow,  or  the  like.  This,  he  fays  "J,  is  but  focage 
in  efFe6l  j  for  it  is  no  perfonal  fervice,  but  a  certain  rent : 
and,  we  may  add,  it  is  clearly  no  predial  fervice,  or  fervice 
of  the  plough,  but  in  all  refpedts  liberum  et  commune  focagium ; 
only,  being  held  of  the  king,  it  is  by  way  of  eminence  dig- 
nified with  the  title  of  parvum  fervitium  regis,  or  petit  fer- 
jeanty.  And  magna  carta  refpeils  it  in  this  light,  when 
it  enadls  "■,  that  no  wardfhip  of  the  lands  or  body  fhall  be 
claimed  by  the  king  in  virtue  of  a  tenure  by  petit  ferjeanty. 

Tenure  in  burgage  is  defcribed  by  Glanvil  %  and  is  ex- 
prefsly  faid  by  Littleton  %  to  be  but  tenure  in  focage :  and  it 
is  where  the  king  or  other  perfon  is  lord  of  an  antient  bo- 
rough, in  which  the  tenements  are  held  by  a  rent  certain  ". 
It  is  indeed  only  a  kind  of  town  focage  ;  as  common  focage, 
by  which  other  lands  are  holden,  is  ufually  of  a  rural  nature. 
A  borough,  as  we  have  formerly  feen,  is  diftinguifhed  from 
other  towns  by  the  right  of  fending  members  to  parliament; 
and,  where  the  right  of  eledlion  is  by  burgage  tenure,  that 
alone  is  a  proof  of  the  antiquity  of  the  borough.  Tenure 
in  burgage  therefore,  or  burgage  tenure,  is  where  houfes,  or 
lands  which  were  formerly  the  fcite  of  houfes,  in  an  antient 
borough,  are  held  of  fome  lord  in  common  focage,  by  a  cer- 
tain eftablifhed  rent.  And  thefe  feem  to  have  withftood  the 
fliock  of  the  Norman  encroachments  principally  on  account 
of  their  infignificancy,  which  made  it  not  worth  while  to 
compel  them  to  an  alteration  of  tenure  ;  as  an  hundred  of 
them  put  together  would  fcarce  have  amounted  to  a  knight's 
fee.  Befides,  the  owners  of  them,  being  chiefly  artificers  and 
perfons  engaged  in  trade,  could  not  with  any  tolerable  pro- 
priety be  put  on  fuch  a  military  eftablifhment,  as  the  tenure 
in  chivalry  was.  And  here  alfo  we  have  again  an  inftance, 
where  a  tenure  is  confelTediy  in  focage,  and  yet  could  not 
pofiibly  ever  have  been  held  by  plough-fervice  3  fince  the  te- 

I'  ^..  159  s  ub.  7.  cap.  3. 
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nants  mud  have  been  citizens  or  burghers,  the  fituation 
frequently  a  walled  town,  the  tenement  a  fingle  houfe ;  fo 
that  none  of  the  owners  was  probably  mafter  of  a  plough,  or 
was  able  to  ufe  one,  if  he  had  it.  The  free  focage  therefore, 
in  which  thefe  tenements  are  held,  feems  to  be  plainly  a  rem- 
nant of  Saxon  liberty;  which  may  alfo  account  for  the  great 
variety  of  cufloms,  affe£ling  many  of  thefe  tenements  fo  held 
in  antient  burgage :  the  principal  and  moll  remarkable  of 
which  is  that  called  Borough-EngUJIj,  fo  named  in  contradif- 
tinftion  as  it  were  to  the  Norman  cuftoms,  and  v/hich  is 
taken  notice  of  by  Glanvil  '*',  and  by  Littleton";  viz.  that 
the  youngcft  fon  and  not  the  eldeft,  fucceeds  to  the  burgage 
tenement  on  the  death  of  his  father.  For  which  Littleton  ^ 
gives  this  rcafon  ;  bccaufe  the  younger  fon  by  reafon  of  his 
tender  age,  is  not  fo  capable  as  the  rell  of  his  brethren  to  help 
himfelf.  Other  authors  ^  have  indeed  given  a  much  ftranger 
reafon  for  this  cuftom,  as  if  the  lord  of  the  fee  had  antiently 
a  right  to  break  the  feventh  commandment  with  his  tenant's 
wife  on  her  wedding-night ;  and  that  therefore  the  tenement 
defcended  not  to  the  eldeft,  but  the  youngeft,  fon ;  who  was 
more  certainly  the  offspring  of  the  tenant.  But  I  cannot 
learn  that  ever  this  cuftom  prevailed  in  England,  though  it 
certainly  did  in  Scotland,  (under  the  name  of  mercheta  or 
marcheta)  till  aboliflied  by  Malcolm  III  *,  And  perhaps  a 
more  rational  account  than  either  may  be  fetched  (though  at 
a  fufficient  diftance)  from  the  practice  of  the  Tartars;  among 
whom,  according  to  father  Duhalde,  this  cuftom  of  defcent 
to  the  youngeft  fon  alfo  prevails.  That  nation  is  compofed 
totally  of  fliepherds  and  herdfmen;  and  the  elder  fons,  as 
foon  as  they  are  capable  of  leading  a  paftoral  life,  migrate  from 
their  father  with  a  certain  allotment  of  cattle;  and  go  to  feeic 
a  new  habitation.  The  youngeft  fon  therefore,  who  conti- 
nues lateft  with  the  fa'.her,  is  naturally  the  heir  of  his  houfe, 
the  reft  being  already  provided  for.  And  thus  we  find  that, 
among  many  other  northern  nations,  it  was  the  cuftom  for  all 
the  fons  but  one  to  migrate  from  the  father,  which  one  be- 
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came  his  heir ''.  So  that  pofTibly  this  cuftom,  wherever  it 
prevails,  may  be  the  remnant  of  that  paftoral  ftate  of  our 
Britifh  and  German  anceftors,  which  Caefar  and  Tacitus 
defcribe.  Other  fpecial  cuftoms  there  are  in  different  bur- 
gage tenures  ;  as  that,  in  feme,  the  wife  fhall  be  endowed 
of  all  her  hufband's  tenements  "^  and  not  of  the  third  part 
only,  as  at  the  common  law :  and  that,  in  others,  a  mart 
might  difpofe  of  his  tenements  by  will  ^y  which,  in  general, 
was  not  permitted  after  the  conqueft  till  the  reign  of  Henry 
the  eighth  ;  though  in  the  Saxon  times  it  was  allowable  ^» 
A  pregnant  proof  that  thefe  liberties  of  focage  tenure  were 
fragments  of  Saxon  liberty. 

The  nature  of  the  tenure  in  gavelkind  affords  us  a  ftill 
ftronger  argument.  It  is  univerfally  known  what  ftruggles 
the  Kentiihmen  made  to  preferve  their  antient  liberties,  and 
with  how  much  fuccefs  thofe  ftruggles  were  attended.  And 
as  it  is  principally  here  that  we  meet  with  the  cuftom  of  ga- 
velkind, (though  it  was  and  is  to  be  found  in  fome  other  parts 
of  the  kingdom  ^)  we  may  fairly  conclude  that  this  was  a  part 
of  thofe  liberties;  agreeably  to  Mr  Selden's  opinion,  that  ga- 
velkind before  the  Norman  conqueft  was  the  general  cuftom 
of  the  realm  ^.  The  diftinguifhing  properties  of  this  tenure 
are  various :  fome  of  the  principal  are  thefe  ;  i.  The  tenant 
is  of  ao-e  fufficient  to  aliene  his  eftate  by  feoffment  at  the  a?e 
of  fifteen  ^.  2.  The  eftate  does  not  efcheat  in  cafe  of  an  at- 
tainder and  execution  for  felony  ;  their  maxim  being,  *'  the 
*'  father  to  the  bough,  the  fon  to  the  ploughs"  3.  la 
moft  places  he  had  a  power  of  devifing  lands  by  will,  before 
the  ftatute  for  that  purpofe  was  made  ^.  4.  The  lands  'de- 
fcend,  not  to  the  eldeft,  youngeft,  or  any  one  fon  only,  but  to 
all  the  fons  together';  which  was  indeed  antiently  the  moft 

b  Pater  cunciosf/los  adultcs  aje  petlc-  frequent  et  iifitata  fu'it :  fcjiea  caeterh  a- 
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ufual  courfe  of  defcent  all  over  England  •",  though  in  parti- 
cular places  particular  cuftoms  prevailed.  Thefe,  among 
other  properties,  diftinguilhed  this  tenure  in  a  moft  remarka- 
ble manner  :  and  yet  it  is  faid  to  be  only  a  fpecies  of  a  focage 
tenure,  modified  by  the  cuftom  of  the  country ;  the  lands 
being  holden  by  fuit  of  court  and  fealty,  w^hich  is  a  fervice  in 
it's  nature  certain".  Wherefore,  by  a  charter  of  king  John  % 
Hubert  archbifliop  of  Canterbury  vi^as  authorized  to  exchange 
the  gavelkind  tenures  holden  of  the  fee  of  Canterbury  into 
tenures  by  knight's-fervice ;  and  by  ftatute  31  Hen.  VHI. 
c.  3.  for  difgavelling  the  lands  of  divers  lords  and  gentlemen 
in  the  county  of  Kent,  they  are  directed  to  be  defcendible  for 
the  future  Hh  other  lands  which  were  yiever  holden  by  fervice  of 
focage.  Now  the  immunities  which  the  tenants  in  gavelkind 
enjoyed  were  fuch,  as  we  cannot  conceive  fliould  be  conferred 
upon  mere  ploughmen  or  peafants  :  from  all  which  I  think 
it  fufficiently  clear,  that  tenures  in  free  focage  are  in  general 
of  a  nobler  original  than  is  afligned  by  Littleton,  and  after 
him  by  the  bulk  of  our  common  lawyers. 

Having  thus  diflributed  and  diftinguifhed  the  feveral  fpe- 
cies of  tenure  in  free  focage,  I  proceed  next  to  fhew  that  this 
alfo  partakes  very  ftrongly  of  the  feodal  nature.  Which  may 
probably  arife  from  it's  antient  Saxon  original;  fince  (as  was 
before  obfervedP)  feuds  were  not  unknown  among  the 
Saxons,  though  they  did  not  form  a  part  of  their  military  po- 
licy, nor  were  drawn  out  into  fuch  arbitrary  confequences  as 
among  the  Normans.  It  feems  therefore  reafonable  to  ima- 
gine, that  focage  tenure  exifted  in  much  the  fame  ftate  before 
the  conqueft  as  after ;  that  in  Kent  it  was  preferved  with  a 
high  hand,  as  our  hiftories  inform  us  it  was ;  and  that  the 
reft  of  the  focage  tenures  difperfed  through  England  efcaped 
the  general  fate  of  other  property,  partly  out  of  favour  and 
afFeftion  to  their  particular  owners,  and  partly  from  their  own 
infignificancy  :  fmce  I  do  not  apprehend  the  number  of  fo- 
cage tenures  foon  after  the  conqueft  to  have  been  very  confi- 
derable,  nor  their  value  by  any  means  large ^  till  by  fucceffive 
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charters  of  enfranchifement  granted  to  the  tenants,  which 
are  particularly  mentioned  by  Britton'',  their  number  and 
value  began  to  fwell  fo  far,  as  to  make  a  diftin£l:,  and  juftly 
envied,  part  of  our  Englifh  fyflem  of  tenures. 

However  this  may  be,  the  tokens  of  their  feodal  original 
will  evidently  appear  from  a  fhort  comparifon  of  the  incidents 
and  confequences  of  focage  tenure  with  thofe  of  tenure  in  chi- 
valry}  remarking  their  agreement  or  difference  as  we  go  along. 

1.  In  the  firft  place,  then,  both  were  held  of  fuperior  lords; 
of  the  king  as  lord  paramount,  and  fometimes  of  a  fubjecl 
or  mefne  lord  between  the  king  and  the  tenant. 

2.  Both  were  fubjedl  to  the  feodal  return,  render,  rent,  or 
fervice  of  fome  fort  or  other,  which  arofe  from  a  fuppofition 
of  an  original  grant  from  the  lord  to  the  tenant.  In  the  mi- 
litary tenure,  or  more  proper  feud,  this  was  from  it's  nature 
uncertain;  in  focage,  which  was  a  feud  of  the  improper  kind, 
it  was  certain,  fixed,  and  determinate,  (though  perhaps  no- 
thing more  than  bare  fealty)  and  fo  continues  to  this  day. 

3.  Both  were,  from  their  conftitution,  univerfally  fubje<3: 
(over  and  above  all  other  renders)  to  the  oath  of  fealty,  or 
mutual  bond  of  obligation  between  the  lord  and  tenant ''. 
Which  oath  of  fealty  ufually  draws  after  it  fuit  to  the  lord's 
court.  And  this  oath  every  lord,  of  whom  tenements  are 
holden  at  this  day,  may  and  ought  to  call  upon  his  tenants 
to  take  in  his  court  baron  ;  if  it  be  only  for  the  reafon  given 
by  Littleton  %  that  if  it  be  negleded,  it  will  by  long  conti- 
nuance of  time  grow  out  of  memory  (as  doubtiefs  it  fre- 
quently has)  whether  the  land  be  holden  of  the  lord  or  not ; 
and  fo  he  may  lofe  his  feignory,  and  the  profit  which  may 
accrue  to  him  by  efcheats  and  other  contingenccs  ^ 

^.  The  tenure  in  focage  was  fubje£i,  of  common  right, 
to  aids  for  knighting  the  fon  and  marrying  the  eldeft  daugh- 
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ter " :  which  were  fixed  by  the  ftatute  Weflrn.  i.  c.  36.  at 
20s.  for  every  20/.  per  annum  fo  held  ;  as  in  knight-fervice. 
Thefe  aids,  as  in  tenure  by  chivalry,  were  originally  mere 
benevolences,  though  afterwards  claimed  as  matter  of  right  j 
but  were  all  abolifhed  by  the  ftatute  12  Car.  II. 

5.  Relief  is  due  upon  focage  tenure,  as  well  as  upon  te- 
nure in  chivalry :  but  the  manner  of  taking  it  is  very  diffe- 
rent. The  relief  on  a  knight's  fee  was  5/.  or  one  quarter  of 
the  fuppofed  value  of  the  land  j  but  a  focage  relief  is  one 
year's  rent  or  render,  payable  by  the  tenant  to  the  lord,  be 
the  fame  either  great  or  fmall'*:  and  therefore  Bracton''  will 
not  allow  this  to  be  properly  a  relief,  but  quaedmn  praejlatio 
loco  relevii  in  recognitione?n  dornini.  So  too  the  ftatute  28 
Edw.  I.  c.  I.  declares,  that  a  free  fokeman  ftiall  give  no  reliefs 
but  ftiall  double  his  rent  after  the  death  of  his  anceftor,  ac- 
cording to  that  which  he  hath  ufed  to  pay  his  lord,  and  ftiall 
not  be  grieved  above  meafure.  Reliefs  in  knight-fervice  vyere 
only  pa\  .'b,  if  the  heir  at  the  death  of  his  anceftor  was  of 
full  age  :  but  in  focage  they  were  due,  even  though  the  heir 
was  under  age,  becaufe  the  lord  has  no  wardftiip  over  him  y. 
The  ftatute  of  Charles  II  feferves  the  reliefs  incident  to  fo- 
cage tenures  ;  and  therefore,  wherever  lands  in  fee  fimple 
are  holden  by  a  rent,  relief  is  ftill  due  of  common  right 
upon  the  death  of  the  tenant  ^. 

6.  Primer  feifin  was  incident  to  the  king's  focage  tenants 
in  capite,  as  well  as  to  thofe  by  knight-fervice^.  But  tenan- 
cy in  capite  as  well  as  primer  feifms,  are  alfo,  among  the 
other  feodal  burthens,  entirely  abolifhed  by  the  ftatute. 

7.  Wardship  is  alfo  incident  to  tenure  in  focage ;  but 
of  a  nature  very  different  from  that  incident  to  knight-fer- 
vice. For  if  the  inheritance  defeend  to  an  infant  under 
fourteen,  the  wardfhip  of  him  does  not,  nor  never  did,  belong 
to  the  lord  of  the  feej  becaufe,  in  this  tenure  no  militaiy  or 

u  Co,  Lift.  gr.  y  Lit'.  §.  127. 
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other  perfonal  fervice  being  required,  there  was  no  occafion 
for  the  lord  to  take  the  profits,  in  order  to  provide  a  proper 
fubftitute  for  his  infant  tenant :  but  his  nearcft  relation  (to 
whom  the  inheritance  cannot  defcend)  fhall  be  his  guardian 
in  focage,  and  have  the  cuftody  of  his  land  and  body  till  he 
arrives  at  the  age  of  fourteen.  The  guardian  muft  be  fuch  a 
one,  to  whom  the  inheritance  by  no  poflibility  can  defcend  j 
as  was  fully  explained,  together  with  the  reafons  for  it,  in  the 
former  book,  of  thefe  commentaries  ''.  At  fourteen  this  ward- 
ihip  in  focage  ceafes ;  and  the  heir  may  ouft  the  guardian, 
and  call  him  to  account  for  the  rents  and  profits  "^ :  for  at  this 
age  the  law  fuppofes  him  capable  of  chufing  a  guardian  for 
himfelf.  It  was  in  this  particular,  of  wardihip,  as  alfo  in 
that  of  marriage,  and  in  the  certainty  of  the  render  or  fervice, 
that  the  focage  tenures  had  fo  much  the  advantage  of  the 
military  ones.  But  as  the  wardihip  ceafed  at  fourteen,  there 
was  this  difadvantage  attending  it ;  that  young  heirs,  being 
left  at  fo  tender  an  age  to  chufe  their  own  guardians  till 
twenty-one,  they  might  make  an  improvident  choice.  There- 
fore, when  almoft  all  the  lands  in  the  kingdom  were  turned 
into  focage  tenures,  the  fame  ftatute  1 2  Car.  II.  c.  24.  enabl- 
ed, that  it  fhould  be  in  the  power  of  any  father  by  will  to 
appoint  a  guardian,  till  his  child  fhould  attain  the  age  of 
twenty-one.  And,  if  no  fuch  appointment  be  made,  the 
court  of  chancery  will  frequently  interpofe,  and  name  a 
guardian,  to  prevent  an  infant  heir  from  improvidently  ex- 
ponng  himfelf  to  ruin. 

8.  Marriage,  or  the  valor  maritagU^  was  not  in  focage 
tenure  any  perquifite  or  advantage  to  the  guardian,  but  rather 
the  reverfe.  For,  if  the  guardian  married  his  ward  under  the 
age  of  fourteen,  he  was  bound  to  account  to  the  ward  for  the 
value  of  the  marriage,  even  though  he  took  nothing  for  it, 
unlefs  he  married  him  to  advantage''.  For,  the  law,  in  fa- 
vour of  infants,  is  always  jealous  of  guardians,  and  therefore 
in  this  cafe  it  made  them  account,  not  only  for  what  they  did^ 
but  alfo  for  what  they  mighty  receive  on  the  infant's  behalf; 
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left  by  fome  collufion  the  guardian  fliould  have  received  the 
value,  and  not  brought  it  to  account :  but,  the  ftatute  having 
deftroyed  all  values  of  marriages,  this  dodlrine  of  courfe  hath 
ceafed  with  them.  At  fourteen  years  of  age  the  ward  might 
have  difpofed  of  himfelf  in  marriage,  without  any  confent  of 
his  guardian,  till  the  late  aft  for  preventing  clandeftine  mar- 
riages. Thefe  doftrines  of  wardfhip  and  marriage  in  focage 
tenure  were  fo  diametrically  oppofite  to  thofe  in  knight-fer- 
vice,  and  fo  entirely  agree  with  thofe  parts  of  king  Edward's 
Jaws,  that  were  reftored  by  Henry  the  firft's  charter,  as  might 
alone  convince  us  that  focage  was  of  a  higher  original  than 
the  Norman  conqueft. 

g.  Fines  for  alienation  were,  I  apprehend,  due  for  lands 
holden  of  the  king  in  capite  by  focage  tenure,  as  well  as  ill 
cafe  of  tenure  by  knight-fervice  :  for  the  ftatutcs  that  relate 
to  this  point,  and  fir  Edward  Coke's  comment  on  them  *, 
fpeak  generally  of  all  tenants  in  capite^  without  making  any 
diftin£l:ion  :  though  now  ail  f.ncs  for  alienation  are  demo- 
lifhed  by  the  ftatute  of  Charles  the  fecond. 

lO.  Escheats  are  equally  incident  to  tenure  in  focage, 
as  they  were  to  tenure  by  knight-fervice ;  except  only  in  ga- 
velkind lands,  which  are  (as  is  before  mentioned)  fubjeft 
to  no  efcheats  for  felony,  though  they  are  to  efcheats  for 
want  of  heirs  ^ 

Thus  much  for  the  two  grand  fpecies  of  tenure,  under 
which  almoft  all  the  free  lands  of  the  kingdom  were  holden 
till  the  reftoration  in  1660,  when  the  former  was  abolifhed 
and  funk  into  the  latter  :  fo  that  lands  of  both  forts  are  now 
holden  by  the  one  univcrfal  tenure  of  free  and  common  focage. 

The  other  grand  divifion  of  tenure,  mentioned  by  Bradon 
as  cited  in  the  preceding  chapter,  is  that  of  vilknage,  as  con- 
tradiftinguifhed  from  liberum  tenementum,  or  frank  tenure. 
And  this  (we  may  remember)  he  fubdivides  into  two  clafTes, 
pure  and  privileged^  villenage  :  from  whence  have  arifen  two 
other  fpecies  of  our  modern  tenures. 

'   i  Iuit=  ^3.    2lnft.  65,  66,  67.  f  Wright.  210. 
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III.  From  the  tenure  of  pure  villenage  have  fprung  our 
prefent  copyhold  tenures,  or  tenure  by  copy  of  court  roll  at 
the  will  of  the  lord  :  in  order  to  obtain  a  clear  idea  of  which, 
it  will  be  previoufly  neceflary  to  take  a  fhort  \'iew  of  the 
original  and  nature  of  manors. 

Manors  are  in  fubftance  as  antient  as  the  Saxon  conflitu- 
tion,  though  perhaps  differing  a  little,  in  fome  immaterial 
circumftances,  from  thofe  that  exift  at  this  day  s  ;  juft  as  we 
obferved  of  feuds,  that  they  were  partly  known  to  our  ancef- 
tors,  even  before  the  Norman  conqueft.  A  manor,  inaneriiim^ 
a  manendo^  becaufe  the  ufual  refidence  of  the  owner,  feems  to 
have  been  a  diftri6f  of  ground,  held  by  lords  or  great  perfon- 
ages  ;  who  kept  in  their  own  hands  fo  much  land  as  was  ne- 
ccflary  for  the  ufe  of  their  families,  which  were  called  terrae 
domin'icales^  or  demcfne  lands ;  being  occupied  by  the  lord,  or 
dominus  mancrii^  and  his  fervants.  The  other,  or  tenemental^ 
lands  they  diftributed  among  their  tenants  ;  which  from  the 
different  modes  of  tenure  were  called  and  diflinguiflicd  by 
two  different  names.  Firfl,  book-land^  or  charter-land, 
which  was  held  by  deed  under  certain  rents  and  free  fervices, 
and  in  efFeit  differed  nothing  from  free  focao-e  lands  •* :  and 
from  hence  have  arifen  mofl  of  the  freehold  tenants  who  hold  of 
particular  manors,  and  owe  fuit  and  fervice  to  the  fame.  The 
other  fpecies  was  czWtdt  folk-land^  which  was  held  by  no  af- 
furance  in  writing,  but  diflributed  among  the  commion  folk 
or  people  at  the  pleafure  of  the  lord,  and  refumed  at  his  dif- 
cretion  ;  being  indeed  land  held  in  villenage,  which  we  fhall 
prefently  defcribe  more  at  large.  The  refidue  of  the  manor, 
being  uncultivated,  was  termed  the  lord's  wafte,  and  ferved 
for  public  roads,  and  for  common  of  paflure  to  the  lord  and 
his  tenants.  Manors  were  formerly  called  baronies,  as  they 
ftill  are  lordfhips :  and  each  lord  or  baron  was  empowered  to 
hold  a  domeflic  court,  called  the  court-baron,  for  redrefling 
mifdemefnors  and  nufances  within  the  manor,  and  for  fettling 
difputes  of  property  among  the  tenants.  This  court  is  an 
infeparable  ingredient  of  every  manor ;  and  if  the  number 

2  Cc.  Con.  ^.  2,  £c  iQ,  *>  Co,  Con.   ?).  -3. 
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of  fuitors  fliould  fo  fail,  as  not  to  leave  fufficlent  to  make  a 
jury  or  homage,  that  is,  two  tenants  at  the  leaft,  the  manor 
itfelf  is  loft. 

I N  the  early  times  of  our  legal  conftitution,  the  king's 
greater  barons,  who  had  a  large  extent  of  territory  held  un- 
der the  crown,  granted  out  frequently  fmaller  manors  to  in- 
ferior perfons  to  be  held  of  themfelves;  which  do  therefore 
now  continue  to  be  held  under  a  fuperior  lord,  who  is  called 
in  fuch  cafes  the  lord  paramount  over  all  thefe  manors :  and  his 
feignory  is  frequently  termed  an  honour,  not  a  manor,  efpe- 
cially  if  it  hath  belonged  to  an  antlent  feodal  baron,  or  hath 
been  at  any  time  in  the  hands  of  the  crown.  In  imitation 
whereof,  thefe  inferior  lords  began  to  carve  out  and  grant  to 
others  ftill  more  minute  eftates,  to  be  held  as  of  themfelves, 
and  were  fo  proceeding  downwards  in  infimtu?n',  till  the  fupe- 
rior lords  obferved,  that  by  this  method  of  fubinfeudation 
they  loft  all  their  feodal  profits,  of  wardfliips,  marriages,  and 
efcheats,  which  fell  into  the  hands  of  thefe  mefne  or  middle 
lords,  who  were  the  immediate  fuperiors  of  the  terre-tenant^ 
or  him  who  occupied  the  latid  ;  and  alfo  that  the  mefne  lords 
themfelves  were  fo  impoverifhed  thereby,  that  they  were  dif- 
abled  from  performing  their  fervices  to  their  own  fuperiors. 
This  occafioned,  firft,  that  provifion  in  the  thirty-fecond 
chapter  of  7nagna  carta,  9  Hen.  III.  (which  is  not  to  be 
found  in  the  firft  charter  granted  by  that  prince,  nor  in  the 
great  charter  of  king  John  ')  that  no  man  fhoukl  either  give 
or  fell  his  land,  without  referving  fufficient  to  anfwer  the 
demands  of  his  lord  ;  and,  afterwards,  the  ftatute  of  Weftm. 
3.  ox  quia  emptores,  18  Edw.  I.  c.  i.  which  dire^ls,  that,  upon 
all  fales  or  feoffments  of  land,  the  feoffee  fhall  hold  the  fame, 
not  of  his  immediate  feoffor,  but  of  the  chief  lord  of  the  fee, 
of  whom  fuch  feoffor  himfelf  held  it.  But,  thefe  provifions, 
not  extending  to  the  kino-'s  own  tenants  in  catitc^  the  like 
law  concerning  them  is  de(:jared  by  the  ftatutes  of  praeroga- 
tiva  regis,  17  Edw.  II.  c.  6.  and  of  34  Edw.  III.  c.  15.  by 
which  laft  all  fubinfeudations,  previous  to  the  reign  of  king 

i  See  the  Oxford  editions  of  the  charters. 
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Edward  I,  were  confirmed  ;  but  all  fubfequent  to  that  perio<l 
were  left  open  to  the  king's  prerogative.  And  from  hence  it 
is  clear,  that  all  manors  exifting  at  this  day,  muft  haveexift- 
ed  as  early  as  king  Edward  the  firft :  for  it  is  eflential  to  a 
manor,  that  there  be  tenants  who  hold  of  the  lord  ;  and,  by 
the  operation  of  thefe  ftatutcs,  no  tenant  in  capite  fince  the 
acceflion  of  that  prince,  and  no  tenant  of  a  common  lord 
fmce  the  flatute  of  quia  emptor es^  could  create  any  new  tenants 
to  hold  of  himfelf. 

Now  with  regard  to  the  folk-land,  or  eftates  held  in  vil- 
ienage,  this  was  a  fpecies  of  tenure  neither  flridlly  feodal, 
Norman,  or  Saxon;  but  mixed  and  compounded  of  them  allS: 
and  which  alfo,  on  account  of  the  heriots  that  ufually  attend 
it,  may  feem  to  have  fomewhat  Danifh  in  it's  compofition. 
Under  the  Saxon  government  there  were,  as  fir  William 
Temple  fpeaks ',  a  fort  of  people  in  a  condition  of  downright 
fervitude,  ufed  and  employed  in  the  moft  fervile  works,  and 
belonging,  both  they,  their  children,  and  efFedts,  to  the  lord 
of  the  foil,  like  the  reft  of  the  cattle  or  ftock  upon  it.  Thefe 
feem  to  have  been  thofe  v/ho  held  what  was  called  the  folk- 
land,  from  which  they  were  removeable  at  the  lord's  pleafure. 
On  the  arrival  of  the  Normans  here,  it  feems  not  improbable, 
that  they,  who  were  ftrangers  to  any  other  than  a  feodal 
ftate,  might  give  fome  fparks  of  enfranchifement  to  fuch 
wretched  perfons  as  fell  to  their  fhare,  by  admitting  them,  as 
well  as  others,  to  the  oath  of  fealty ;  which  conferred  a  right 
of  protection,  and  raifed  the  tenant  to  a  kind  of  eftate  fupe- 
rior  to  downright  flavery,  but  inferior  to  every  other  condi- 
tion "\  This  they  called  villenage,  and  the  tenants  villeins, 
either  from  the  word  vilis^  or  elfe,  as  fir  Edward  Coke  tells 
us  ",  a  villa-,  becaufe  they  lived  chiefly  in  villages,  and  were 
employed  in  ruftic  works  of  the  moft  fordid  kind  :  like  the 
Spartan  helotes^  to  whom  alone  the  culture  of  the  lands  was 
configned  ;  their  rugged  mafters,  like  our  northern  anceftors, 
efteeming  war  the  only  honourable  employment  of  mankind, 

^Wright.  215.  m  Wright.  217,     ■ 
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These  villeins,  belonging  principally  to  lords  of  manors, 
were  either  villeins  regardant^  that  is,  annexed  to  the  manor 
or  land  :  or  elfe  they  vi^ere  in  grofs,  or  at  large,  that  is,  an- 
nexed to  the  perfon  of  the  lord,  and  transferrable  by  deed 
from  one  owner  to  another  **.  They  could  not  leave  their 
lord  without  his  permiflion  ;  but,  if  they  ran  away,  or  were 
purloined  from  him,  might  be  claimed  and  recovered  by  ac- 
tion, like  beafts  or  other  chattels.  They  held  indeed  fmall 
portions  of  land  by  way  of  fuftaining  themfelves  and  families ; 
but  it  was  at  the  mere  will  of  the  lord,  who  might  difpoflefs 
them  whenever  he  pleafed  j  and  it  was  upon  villein  fervices, 
that  is,  to  carry  out  dung,  to  hedge  and  ditch  the  lord's  de- 
mefnes,  and  any  other  the  meancft  offices  p  :  and  their  fervices 
were  not  only  bafe,  but  uncertain  both  as  to  their  time  and 
quantity  "5.  A  villein,  in  (hort,  was  in  much  the  fame  ftate 
with  us,  as  Lord  Molefworth  '  defcribes  to  be  that  of  the 
boors  in  Denmark,  and  Stiernhook  '  attributes  alfo  to  the 
traals  or  flaves  in  Sweden;  which  confirms  the  probability  of 
their  being  in  fome  degree  monuments  of  the  Danifh  tyranny. 
A  villein  could  acquire  no  property  either  in  lands  or  goods: 
but,  if  he  purchafed  either,  the  lord  might  enter  upon  them, 
ovift  the  villein,  and  feife  them  to  his  own  ufe,  unlefs  he  con- 
trived to  difpofe  of  them  again  before  the  lord  had  feifed 
them  i  for  the  lord  had  then  loft  his  opportunity  ^ 

In  many  places  alfo  a  fine  was  payable  to  the  lord,  if  the 
villein  prefumed  to  marry  his  daughter  to  any  one  without 
leave  from  the  lord  " :  and,  by  the  common  law,  the  lord 
Jnight  alfo  bring  an  adlion  againft  the  hufband  for  damages 
in  thus  purloining  his  property  *'.  For  the  children  of  vil- 
leins were  alfo  in  the  fame  ftate  of  bondage  with  their  pa- 

«  LItt.  §.  iSr.  •  r  c.  8. 
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rents  ;  whence  they  were  called  in  Latin,  fiatwi,  which  gave 
rife  to  the  female  appellation  of  a  villein,  who  was  called  a 
neife^.  In  cafe  of  a  marriage  between  a  freeman  and  a  neife, 
or  a  villein  and  a  freewoman,  the  ilTue  followed  the  condition 
of  the  father,  being  free  if  he  was  free,  and  villein  if  he  was 
villein  ;  contrary  to  the  maxim  of  the  civil  law,  that  partus 
fequitur  ventrem.  But  no  baftard  could  be  born  a  villein,  be- 
caufe  by  another  maxim  of  our  law  he  is  nullius  filius ;  and  as 
he  can  gain  nothing  by  inheritance,  it  were  hard  that  he 
fliould  lofe  his  natural  freedom  by  it  y.  The  law  however 
protetSted  the  perfons  of  villeins,  as  the  king's  fubje£ls,  againft 
atrocious  injuries  of  the  lord  :  for  he  might  not  kill,  or  maim 
his  villein'' ;  though  he  might  beat  him  with  impunity,  fince 
the  villein  had  no  ailion  or  remedy  at  law  againft  his  lord, 
but  in  cafe  of  the  murder  of  his  anceftor,  or  the  maim  of  his 
own  perfon.  Neifes  indeed  had  alfo  an  appeal  of  rape,  in 
cafe  the  lord  violated  them  by  force  ^. 

Villeins  might  be  enfranchifed  by  manumiffion,  which 
is  either  exprefs  or  implied  :  exprefs  j  as  where  a  man  grant- 
ed to  the  villein  a  deed  of  manumiffion  '' :  implied ;  as  where 
a  man  bound  himfelf  in  a  bond  to  his  villein  for  a  fum  of  mo- 
ney, granted  him  an  annuity  by  deed,  or  gave  him  aneftate  in 
fee,  for  life  or  years  '^j  for  this  was  dealing  with  his  villein  on 
the  footing  of  a  freeman,  it  v/as  in  fome  of  the  inftances  giv- 
inf'him  an  action  againft  his  lord,  and  in  others,  vefting  an 
ownerfliip  in  him  entirely  inconfiftent  with  his  former  ftate 
of  bondage.  So  alfo  if  the  lord  brought  an  adiion  againft 
his  villein,  this  enfranchifed  him '' ;  for,  as  the  lord  might 
have  a  Ihort  remedy  againft  his  villein,  by  feifing  his 
goods,  (which  was  more  than  equivalent  to  any  damages 
he  .could  recover)  the  law,  which  is  always  ready  to 
catch  at  any  thing  in  fcivour  of  liberty,  prefumed  that 
by  biiiiging  this  adlion  he  meant  to  fat  his  villein  oa  the 
fame  footing  with  himfelf,  and  therefore  held  it  an  implied 

X  Litt.  §.  1S7.  ^  Ih'uL  §.  204. 
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manumifllon.  But,  in  cafe  the  lord  indi£led  him  for  fe- 
lony, it  was  otherwife;  for  the  lord  could  not  inflidl  a 
capital  punifhment  on  his  villein,  without  calling  in  the 
affiftance  of  the  law. 

Villeins,  by  this  and  many  other  means,  in  proceis  of 
time  gained  confiderable  ground  on  their  lords ;  and  in  par- 
ticular ftrengthened  the  tenure  of  their  eltates  to  that  degree, 
that  they  came  to  have  in  them  an  intereft  in  many  places 
full  as  good,  in  others  better  than  their  lords.  For  the  good- 
nature and  benevolence  of  many  lords  of  manors  having, 
time  out  of  mind,  permitted  their  villeins  and  their  children 
to  enjoy  their  pofTeflions  without  interruption,  in  a  regular 
courfe  of  defcent,  the  common  law,  of  which  cuftom  is  the 
life,  now  gave  them  title  to  prefcribe  againft  their  lords;  and, 
on  performance  of  the  fame  fervices,  to  hold  their  lands,  in 
fpight  of  any  determination  of  the  lord's  will.  For,  though 
in  general  they  are  (till  faid  to  hold  their  eftates  at  the  will  of 
the  lord,  yet  it  is  fuch  a  will  as  is  agreeable  to  the  cuftom  of 
the  manor;  which  cuftoms  are  preferved  and  evidenced  by  the 
rolls  of  the  feveral  courts  baron  in  which  they  are  entered, 
or  kept  on  foot  by  the  conftant  immemorial  ufage  of  the  fe- 
veral manors  in  which  the  lands  lie.  And,  as  fuch  tenants 
had  nothing  to  fliew  for  their  eftates  but  thefe  cuftoms,  and 
admiftlons  in  purfuance  of  them,  entered  on  thofe  rolls,  or 
the  copies  of  fuch  entries  v.'itnefl'ed  by  the  fteward,  they  now 
began  to  be  called  tenants  by  copy  of  court  roll-y  and  their  tenure 
itfelf  a  copyhold^. 

Thus  copyhold  tenures,  as  fir  Edward  Coke  obferves  *", 
although  very  meanly  defcended,  yet  come  of  an  antient 
houfe ;  for,  from  what  has  been  premifed  it  appears,  that 
copyholders  are  in  truth  no  other  but  villeins,  who,  by  a 
long  feries  of  immemorial  encroachments  on  the  lord,  have 
at  laft  eftabliftied  a  cuftomary  right  to  thofe  eftates,  which 
before  were  held  abfeiutcly  at  the  lord's  will.    Which  af- 

«  F.  N.  B.  la.  f  Coi).  §,  32. 
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fords  a  very  fubftantial  reafon  for  the  great  variety  of  culloms 
that  prevail  in  different  manors,  with  regard  both  to  the  de- 
fcent  of  the  eftates,  and  the  privileges  belonging  to  the  tenants. 
And  thefe  encroachments  grew  to  be  fo  univerfal,  that  when 
tenure  in  villenage was  virtually  abolifhed,  (though  copyholds 
were  refervcd)  by  the  ftatute  of  Charles  II,  there  was  hardly  a 
pure  villein  left  in  the  nation.  Foi  fir  Thomas  Smith  s  tef- 
tifies,  that  in  all  his  time  (and  he  was  fecretary  to  Edward 
VI)  he  never  knew  any  villein  in  grofs  throughout  the  realm; 
and  the  few  villeins  regardant  that  were  then  remaining  were 
fuch  only  as  had  belonged  to  biftiops,  monailerles,  or  other 
ccclefiaftical  corporations,  in  the  preceding  times  of  popery. 
For  he  tells  us,  that  "  the  holy  fathers,  monks,  and  friars, 
*'  had  in  their  confeffions,  and  fpecially  in  their  exteme  and 
**  deadly  ficknefs,  convinced  the  laity  how  dangerous  a 
*'  pra6lice  it  was,  for  one  chriftian  man  to  hold  another  in 
**  bondage  :  fo  that  temporal  men,  by  little  and  little,  by 
**  reafon  of  that  terror  in  their  confciences,  were  glad  to 
*'  manumit  all  their  villeins.  But  the  faid  holy  fathers, 
*'  with  the  abbots  and  priors,  did  not  in  like  fort  by  theirs; 
"  for  they  alfo  had  a  fcruple  in  confcience  to  empoverifh  and 
*'  defpoil  the  church  fo  much,  as  to  manumit  fuch  as  were 
*'  bond  to  their  churches,  or  to  the  manors  which  the  church 
"  had  gotten  ;  and  fo  kept  their  villeins  ftill."  By  thefe 
fcveral  means  the  generality  of  villeins  in  the  kingdom  have 
long  ago  fprouted  up  into  copyholders  :  their  perfons  being 
enfranchifed  by  manumiflion  or  long  acquiefcence ;  but 
their  eftates,  in  ftridlnefs,  remaining  fub)e6l  to  the  fame  fer- 
vlle  conditions  and  forfeitures  as  before ;  though,  in  general, 
the  villein  fervices  are  ufually  commuted  for  a  fmall  pecu- 
niary quit-rent ''. 

g  Commonwealth,  b.  3.  c.  10,  diveifion.    (Rot.  Mancr,  de  Edgtoare 

h  In   fome  manors   the  copyholders  Com.  Midd.)    As  in   the  kingdom  of 

.were  bound  to  peiform  the  moft  fervile  Whidab,  on  the  flave  coaft  of  Africa, 

offices,  as  to  hedge  and  ditch  the  lord's  the  people  are  bound  to  cut  and  carry  in 

grounds,    to  lop  his  trees,   to  reap  his  the  king's  corn  from  off  his  demefne 

corn,    and   the   like  ;    the  lord  ufually  lands,  and  are  attended  by  mufic  during 

finding  them  meat  and  drink,  and  fome-  all  the  time  of  their  labour,  (Mod.  Un. 

times  (as  is  ftill  the  ufe  in  the  highlands  Hift,  xvi.  429.) 
of  Scotland)  a  rninftrcl  or  piper  for  their 
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Asa  farther  confequence  of  what  has  been  premifed,  we 
may  colle<St  thefe  two  main  principles,  which  are  held  ^  to  be 
the  fupporters  of  a  copyhold  teAure,  and  without  which  ie 
cannot  exift;  i.  That  the  lands  be  parcel  of,  and  fituate 
within,  that  manor,  under  which  it  is  held.  2.  That  they 
have  been  demifed,  or  demifable,  by  copy  of  court  roll  im- 
memorially.  For  immemorial  cuftom  is  the  life  of  all  te- 
nures by  copy ;  fo  that  no  new  copyhold  can,  ftridlly  fpeak- 
ing,  be  granted  at  this  day. 

In  fome  manors,  where  the  cuftom  hath  been  to  permit  the 
heir  to  fucceed  the  anceftor  in  his  tenure,  the  eflates  are  fliled 
copyholds  of  inheritance ;  in  others,  where  the  lords  have 
been  more  vigilant  to  maintain  their  rights,  they  remain  copy-  ^ 
holds  for  life  only  j  for  the  cullom  of  the  manor  has  in  both 
cafes  fo  far  fuperfeded  the  will  of  the  lord,  that,  provided  the 
fervices  be  performed  or  ftipulated  for  by  fealty,  he  cannot, 
in  the  firft  inftance,  refufe  to  admit  the  heir  of  his  tenant 
upon  his  death  ;  nor,  in  the  fecond,  can  he  remove  his  pre- 
fent, tenant  fo  long  as  he  lives,  though  beholds  nominally  by 
the  precarious  tenure  of  his  lord's  will. 

Th  e  fruits  and  appendages  of  a  copyhold  tenure,  that  It 
hath  in  common  with  free  tenures,  are  fealty,  fervices,  (as 
well  in  rents  as  otherwife)  reliefs,  and  efcheats.  The  two 
latter  belong  only  to  copyholds  of  inheritance  ;  the  former  to 
thofe  for  life  alfo.  But,  befides  thefe,  copyholds  have  alfo 
herlots,  wardftiip,  and  fines.  Heriots,  which  I  think  are 
agreed  to  be  a  Danifli  cuftom,  and  of  which  we  fhall  fay 
more  hereafter,  are  a  render  of  the  bcft  beaft  or  other  good 
(as  the  cuftom  maybe)  to  the  lord  on  the  death  of  the  tenant. 
This  is  plainly  a  relic  of  villein  tenure ;  there  being  origmally 
lefs  hardfhip  in  it,  when  all  the  goods  and  chattels  belonged 
to  the  lord,  and  he  might  have  feifed  them  even  in  the  villein's 
lifetime.  Thefe  are  incident  to  both  fpecies  of  copyhold  ; 
but  wJM^dlbip  ^nd  fipes  to  thofe  of  inheritance  only.   Wardr 

i  Go.  Litt.  ^8, 
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ihip,  in  copyhold  eftates,  partakes  both  of  that  in  chivalry 
and  that  in  focage.  Like  that  in  chivalry,  the  lord  is  the 
legal  guardian  ;  who  ufually  afligns  fome  relation  of  the  in- 
fant tenant  to  aft  in  his  ftead  :  and  he,  like  guardian  in 
focage,  is  accountable  to  his  w^ard  for  the  profits.  Of  fines, 
fooie  are  in  the  nature  of  primer  feifins,  due  on  the  death  of 
each  tenant,  others  are  mere  fines  for  alienation  of  the  lands; 
in  fome  manors  only  one  of  thefe  forts  can  be  demanded,  in 
fome  both,  and  in  others  neither.  They  are  fometimes  ar- 
bitrary and  at  the  will  of  the  lord,  fometimes  fixed  by  cuf- 
tom  :  but,  even  when  arbitrary,  the  courts  of  law,  in  favour 
of  the  liberty  of  copyholders,  have  tied  them  down  to  be 
reafonablc  in  their  extent ;  otherwife  they  might  amount  to 
a  difherifon  of  the  eftate.  No  fine  therefore  is  allowed  to 
be  taken  upon  defcents  and  alienations,  (unlefs  in  particular 
circumftances)  of  more  than  two  years  improved  value  of 
the  eftate  ^,  From  this  inftance  we  may  judge  of  the  fa- 
vourable difpofition,  that  the  law  of  England  (which  is  a 
law  of  liberty)  hath  always  fhewn  to  this  fpecies  of  tenants  ; 
by  removing,  as  far  as  poffible,  every  real  badge  of  flavery 
from  them,  however  fome  nominal  ones  may  continue.  It 
fuffered  cuftom  very  early  to  get  the  better  of  the  exprefs 
terms  upon  which  they  held  their  lands ;  by  declaring,  that 
the  will  of  the  lord  was  to  be  interpreted  by  the  cuftom  of 
the  manor  :  and,  where  no  cuftom  has  been  fuffered  to 
grow  wp  to  the  prejudice  of  the  lord,  as  in  this  cafe  of  arbi- 
trary fines,  the  law  itfelf  interpofes  in  an  equitable  method, 
and  will  not  fufFer  the  lord  to  extend  his  power  fo  far,  as  to 
difinherit  the  tenant. 

Thus  much  for  the  antient  tenure  of  pure  villenage,  and 
the  modern  one  of  copyhold  at  the  will  of  the  lord,  which  is 
lineally  defcendcd  from  it. 

IV.  There  is  yet  a  fourth  fpecies  of  tenure,  defcribed 
by  Brafton  under  the  name  fometimes  of /)nw7^^^i^  villenage, 
•and  fometimes  of  vilkin-focage.  This,  he  tell  us',  is  fuch 
as  has  been  held  of  the  kings  of  England  from  the  conqueft 

Jt;  2  Ch.  Rep.  134.  J    /.  4,  ir. :.  c,z8. 

down- 
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downwards  ;  that  the  tenants  herein  '■'■  villana  faclunt fervitioy 
fed  certa  et  determinata ;"  that  they  cannot  aliene  or  transfer 
their  tenements  by  grant  or  feoffment,  any  more  than  pure 
villeins  can  :  but  muft  furrender  them  to  the  lord  or  his 
fteward,  to  be  again  granted  out  and  held  in  villenage.  And 
from  thefe  circumftances  we  may  collecl:,  that  what  he  here 
defcribes  is  no  other  than  an  exalted  fpecies  of  copy-hold, 
fubfifting  at  this  day,  vi%.  the  tenure  in  antimt  demefne  ;  to 
which,  as  partaking  of  the  bafcnels  of  villenage  in  the  nature 
of  it's  fervices,  and  the  freedom  of  focage  in  their  certainty, 
he  has  therefore  given  a  name  compounded  out  of  both,  and 
calls  it  villanum  focaguan. 

Antient  dcmcfne  confifts  of  thofe  lands  or  manors, 
which,  though  now  perhaps  granted  out  to  private  fubje6^s, 
were  actually  in  the  hands  of  the  crown  in  the  time  of  Ed- 
ward the  confefTor,  or  William  the  conqueror  ;  and  fo  ap- 
pear to  have  been  by  the  great  furvey  in  the  exchequer  called 
domefday  book'''.  The  tenants  of  thefe  lands,  under  the 
crown,  were  not  all  of  the  fame  order  or  degree.  Some  of 
them,  as  Britten  teftifies  ",  continued  for  a  long  time  pure 
and  abfolute  villains,  dependent  on  the  will  of  the  lord  :  and 
thofcwho  have  fucceeded  them  in  theirtenures  nowdiffer  from 
common  copyholders  in  only  a  few  points".  Others  were  in 
great  meafure  enfranchifed  by  the  royal  favour  :  being  only 
bound  in  refpedl  of  their  lands  to  perform  fome  of  the  better 
fort  of  villein  fervices,  but  thofe  determinate  and  certain  ;  as, 
to  plough  the  king's  land  for  fo  many  days,  to  fupply  his  court 
with  fuch  a  quantity  of  provifions,  and  the  like ;  all  of  which 
are  now  changed  into  pecuniary  rents  :  and  in  cotifideration 
hereof  they  had  many  immunities  and  privileges  granted  to 
them'' ;  as,  to  try  the  right  of  their  property  in  a  peculiar  court 
of  their  own,  called  a  court  of  antient  demefne,  by  a  peculiar 
procefs  denominated  a  writ  oi  right  clofe'^ :  not  to  pay  toll  or 
taxes  ;  not  to  contribute  to  the  expenfes  of  knights  of  the 
(hire ;  not  to  be  put  on  iuries,  and  the  like^ 

m   F.  N.  B.  14.16.  P  4lnfl:,269. 

•■^  c.  66.  q  F.  N.  B.  ir, 
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These  tenants  therefore,  though  their  tenure  beabfolutely 
copyhold,  yet  have  an  interejl  equivalent  to  a  freehold  :  for, 
though  their  fervices  were  of  a  bafe  and  villenous  original  % 
yet  the  tenants  were  efteemed  in  all  other  refpe6ls  to  be  highly 
privileged  villeins  ;  and  efpecially  for  that  their  fervices 
were  fixed  and  determinate,  and  that  they  could  not  be  com- 
pelled (like  pure  villeins)  to  relinquifh  thefe  tenements  at 
the  lord's  will,  or  to  hold  them  againft  their  own  :  "  et  idea,, 
fays  Bradlon,  diciintur  liberi."  Britton  alfo,  from  fuch  their 
freedom,  calls  them  abfolutely  Jokemans^  and  their  tenure 
fokemanries  \  which  he  defcribes  *  to  be  "  lands  and  tenements, 
"  which  are  not  held  by  knight-fervice,  nor  by  grand  ferjean- 
"  ty,  nor  by  petit,  but  by  fimple  fervices,  being  as  it  were 
"  lands  enfranchifed  by  the  king  or  his  predeccflbrs  from 
*'  their  antient  demefne."  And  the  fame  name  is  alfo  given 
them  in  Fleta  ".  Hence  Fitzherbert  obferves  *',  that  no  lands 
are  antient  demefne,  but  lands  holden  in  focage :  that  is, 
not  in  free  and  common  focage,  but  in  this  amphibious,  fub- 
ordinate  clafs,  of  villein-focage.  And  it  is  poffible,  that  as 
this  fpecies  of  focage  tenure  is  plainly  founded  upon  predial 
fervices,  or  fervices  of  the  plough,  it  may  have  given  caufe 
to  imagine  that  all  focage  tenures  arofe  from  the  fame  original 
for  wantof  diftinguifhing,  with  Braclon,  between  free-focage 
or  focage  of  frank-tenure,  and  villein-focage  or  focage  of 
antient  demefne. 

Lands  holden  by  this  tenure  are  therefore  a  fpecies  of 
copyhold,  and  as  fuch  preferved  and  exempted  from  the 
operation, of  the  ftatute  of  Charles  II.  Yet  they  differ  from 
common  copyholds,  principally  in  the  privileges  before- 
mentioned  :  as  alfo  they  differ  from  freeholders  by  one  efpe- 
cial  mark  and  tinflure  of  villenage,  noted  by  Brafton  and 
remaining  to  this  day ;  vIt,.  that  they  cannot  be  conveyed 
from  man  to  man  by  the  general  common  law  conveyances  of 
feoffment,  and  the  reft ;  but  muft  pafs  by  furrender  to  the 
lord  or  bis  fteward,   in  the  manner  of  common  copyholds ; 

I  Gilb.  hjft.  of  cxch,  i6.  &30,  "  /.  i.  c.  S. 

t  C.66.  ^  N.  B.  13. 
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yet  with  this  difference  ^^  that,  in  the  furrenders  of  thefe 
lands  in  antient  demefne,  it  is  not  ufed  to  fay  "  to  hold  at  the 
"  will  of  the  lord"  in  their  copies,  but  only  "  to  hold  according 
*'  to  the  cuftotn  of  the  manor" 

Thus  have  we  taken  a  compendious  view  of  the  principal 
and  fundamental  points  of  the  do£lrine  of  tenures,  both 
antient  and  modern,  in  which  we  cannot  but  remark  the 
mutual  connexion  and  dependence  that  all  of  them  have 
upon  each  other.  And  upon  the  whole  it  appears,  that, 
whatever  changes  and  alterations  thefe  tenures  have  in  pro- 
cefs  of  time  undergone,  from  the  Saxon  aera  to  the  12  Car. 
II.  all  lay  tenures  are  now  in  efFedl  reduced  to  two  fpecies  ; 
free  tenure  in  common  focage,  and  hafe  tenure  by  copy  of 
court  roll. 

I  MENTIONED  lay  tenures  only;  becaufe  there  is  ftill  be- 
hind one  other  fpecies  of  tenure,  referved  by  the  flatute  of 
Charles  II,  which  is  of  a  fpi ritual  n^itUTCy  and  called  the  te- 
nure in  frank-almoign. 

V.  Tenure  \n  frajikalmoign,  in  libera  eleemofytia^  or  free 
alms,  is  that,  whereby  a  religious  corporation,  aggregate  or 
fole,  holdeth  lands  of  the  donor  to  them  and  their  fucceflbrs 
for  ever  ^.  The  fervice,  which  they  were  bound  to  render  for 
thefe  lands  was  not  certainly  defined  :  but  only  in  general  to 
pray  for  the  fouls  of  the  donor  and  his  heirs,  dead  or  alive  ; 
and  therefore  they  did  no  fealty,  (which  is  incident  to  all 
other  fervices  but  this'-')  becaufe  this  divine  fervice  was  of  a 
higher  and  more  exalted  nature^.  This  is  the  tenure,  by 
which  almoft  all  the  antient  monafteries  and  religious  houfes 
held  their  lands ;  and  by  which  the  parochial  clergy,  and  very 
many  ecclefiaftical  and  eleemofynary  foundations,  hold  them 
at  this  day''  j  the  nature  of  the  fervice  being  upon  the  refor- 
mation altered,  and  made  conformable  to  the  purer  dodlrines 

X  Kitchin  on  courts,  194,  a  lh\d,  i^^, 

y  Litt.  §.  133.  b  Erafton,  /.  4.  tr.  i.  c.  28.  §.  i. 
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of  the  church  of  England.  It  was  an  old  Saxon  tenure ;  and 
continued  under  the  Norman  revolution,  through  the  great 
refpccl  that  was  (hewn  to  religion  and  religious  men  in 
antient  times.  Which  is  alfo  the  reafon  that  tenants  in 
frankalmoign  v^tx^  difcharged  of  all  other  fervices,  except  the 
trinoda  mcejfitas,  of  repairing  the  highways,  building  caftles, 
and  repelling  invafions  "^  :  juft  as  the  Druids,  among  the 
antient  Britons,  had  omnium  reriim  tnmiunitatern^ .  And,  even 
at  prefent,  this  is  a  tenure  of  a  nature  very  diftindl:  from  all 
others ;  being  not  in  the  leaft  feodal,  but  merely  fpiritual. 
For  if  the  fervice  be  neglected,  the  law  gives  no  remedy  by 
diftrefs  or  otherwife  to  the  lord  of  whom  the  lands  arc  holden ; 
but  merely  a  complaint  to  the  ordinary  or  vifitor  to  correct 
it  ®.  Wherein  it  materially  differs  from  what  was  called  te- 
nure by  divine  fervice :  in  which  the  tenants  were  obliged  to 
do  fome  fpecial  divine  fervices  in  certain;  as  to  fing  fo  many 
rnafies,  to  diftribute  fuch  afum  in  alms,  and  the  like;  which, 
being  exprefsly  defined  and  prefcribed,  could  with  no  kind 
of  propriety  be  called ^r^^  alms  ;  efpecially  as  for  this,  if  un- 
performed, the  lord  might  diftrein,  without  any  complaint 
to  the  vifitor  ^  All  fuch  donations  are  indeed  now  out  of 
ufe  :  for,  fince  the  ftatute  of  ^z//i^  empiores,  i8  Edw.  T.  none 
but  the  king  can  give  lands  to  be  holden  by  this  tenure  5.  So 
that  I  only  mention  them,  heczuk  frankalmoign  is  excepted 
by  name  in  the  ftatuteof  Charles  II,  and  therefore  fubfifts  in 
many  inftances  at  this  day.  Which  is  all  that  fhall  be  re- 
marked concerning  it ;  herewith  concluding  our  obfervations 
on  the  nature  of  tenures, 

c   StW.Jar..  I.  42,  ^  Jiid.  137. 
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Chapter  the  seventh. 

Of   freehold    ESTATES,    of 
INHERITANCE. 


TH  E  next  obje6ls  of  our  difqulfitions  are  the  nature  and 
properties  of  ejiates.  An  eftate  in  lands,  tenements, 
and  hereditaments,  fignifies  fuch  intereft  as  the  tenant  hath 
therein  :  fo  that  if  a  man  grants  all  bis  ejlate  in  Dale  to  A  and 
his  heirs,  every  thing  that  he  can  poflibly  grant  {hall  pafs 
thereby  ^.  It  is  called  in  Latin,y?^/«x  ;  it  fignifying  the  con- 
dition, or  circumftance,  in  which  the  owner  ftands,  with 
regard  to  his  property.  And,  to  afcertain  this  with  proper 
precifion  and  accuracy,  eftates  may  be  confidered  in  a  three- 
fold view  :  firft,  with  regard  to  the  quantity  of  intereji  which 
the  tenant  has  in  the  tenement :  fecondly,  with  regard  to  the 
time  at  which  that  quantity  of  intereft  is  to  be  enjoyed :  and, 
thirdly,  with  regard  to  the  number  and  connexions  of  the 
tenants. 

First,  with  regard  to  the  quantity  of  intereji  which,  the 
tenant  has  in  the  tenement,  this  is  meafured  by  it's  duration 
and  extent.  Thus,  either  his  right  of  poiTeffion  is  to  fubfift 
for  an  uncertain  period,  during  his  own  life,  or  the  life  of 
another  man  3  to  determine  at  his  own  deceafe,  or  to  remain 
to  his  defcendants  after  him  :  or  it  is  circumfcribed  within  a 
certain  number  of  years,  months,  or  days  :  or,  laftly,  it  is 
infinite  and  unlimited,  being  vefted  in  him  and  his  reprefen- 
tatives  for  ever.  And  this  occafions  the  primary  divifion  of 

a  Co.  Lift.  345. 
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eilates,   into  fuch  as  are  freehold^  and  fuch  as  are  lefs  than 
freehold. 

An  eflate  of  freehold,  Uheruin  ienementum,  or  franktene- 
ment,  is  defined  by  Britton''  to  be  '*  the  pojjejjion  of  the  foil 
**  by  a  freeman,"  And  St.  Germyn '^  tells  us,  that  "the 
**  pcjfejfmi  of  the  land  is  called  in  the  law  of  England  the 
^^  franktenement  or  freehold."  Such  eftate  therefore,  and 
no  other,  as  requires  a6lual  poffeffion  of  the  lapd,  is  legally 
{^tdLkmv freehold :  which  adlual  poffefiion  can,  by  the  courfe 
of  the  common  law,  be  only  given  by  the  ceremony  called 
livery  of  feifin,  which  is  the  fame  as  the  feodal  inveftiture. 
And  from  thefe  principles  we  may  extradl:  this  defcription  of 
a  freehold  ;  that  it  is  fuch  an  eftate  in  lands  as  is  conveyed 
by  livery  q^  feifm  ;  or,  in  tenements  of  an  incorporeal  na- 
ture, by  what  is  equivalent  thereto.  And  accordingly  it  is 
laid  down  by  Littleton  '',  that  where  a  freehold  fhall  pafs,  it 
behoveth  to  have  livery  of  feifin.  As  therefore  eftates  of 
inheritance  and  eftates  for  life  could  not  by  common  law  be 
conveyed  without  livery  of  feifin,  thefe  are  properly  eftates 
of  freehold  ;  and,  as  no  other  eftates  were  conveyed  with  the 
fame  folemnity,  therefore  no  others  are  properly  freehold 
eftates. 

Es  TATE  s  of  freehold  then  are  divifible  into  eftates  ofinhe- 
ritancL\  and  eftates  7iot  of  inheritance.  The  former  are  again 
divided  into  inheritances  abfolutc  or  fee-flmple;  and  inheri- 
tances liniitedy  one  fpccics  of  which  we  ufually  call  fee-tail. 

I.  Tenant  in  fee  fimple  (or,  as  he  is  frequently  ftiled, 
tenant  in  fee)  is  he  that  hath  lands,  tenements,  or  heredita- 
ments, to  hold  to  him  and  his  heirs  for  ever  •=;  generally, 
abfolutely,  and  fimply  ;  without  mentioning  what  heirs,  but 
referring  that  to  his  own  pleafure,  or  to  the  difpofition  of  the 
law.  The  true  meaning  of  the  word  fee  [feodum)  is  the 
fame  with  that  of  feud  or  fief,  and  in  it's  original  fenfe  it  is 

v>  c.  32.  ^  §.  59. 
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taken  in  contradiftinilion  to  allodium  ^ ;  which  latter  the 
writers  on  this  Tubjedt  define  to  be  every  man's  own  land, 
which  he  polTefleth  merely  in  his  own  right,  without  owing 
any  rent  or  fervice  to  any  fuperior.  This  is  property  in  it's 
higheft  degree  ;  and  the  owner  thereof  hath  abfohitum  et  dl- 
redum  dojuinium^  and  therefore  is  faid  to  be  feifed  thereof 
abfolutely  in  dominicc  fuo^  in  his  own  demeine.  Bixtjeodum 
or  fee,  is  that  which  is  held  of  fome  fuperior,  on  condition 
of  rendering  him  fervice  ;  in  which  fuperior  the  ultimate 
property  of  the  land  refides.  And  therefore  fir  Henry  Spel- 
nian^*  defines  a  feud  or  fee  to  be  the  right  which  the  vafal  or 
tenant  hath  in  lands,  to  ufe  the  fame,  and  take  the  profits 
thereof  to  him  and  his  heirs,  rendering  to  the  lord  his  due 
fervices  5  the  mere  allodial />ro/)r/V/y  of  the/oil  always  remain- 
ing in  the  lord.  This  allodial  property  no  fubjcdl  in  England 
has  ^  ;  it  being  a  received,  and  now  undeniable,  principle  in 
the  law,  that  all  the  lands  in  England  are  holden  mediately 
or  immediately  of  the  king.  The  king  therefore  only  hath 
abfolutum  et  dire^u7n  dominlu?7i\-  but  all  fubje61:s'  lands  arc 
in  the  nature  o{ feodum  or  fee ;  whecher  derived  to  them  by 
defcent  from  their  anceftors,  or  purchafed  for  a  valuable  con- 
fideration :  for  they  cannot  come  to  any  man  by  either  of  thofc 
ways,  unlefs  accompanied  with  thofe  feodal  cIo(i;><,  which 
were  laid  upon  the  firft  feudatory  when  it  was  originajiygrant- 
ed.  A  fubjeil  therefore  hath  only  the  ufufrudl,  and  not  the 
abfolute  property  ot  the  foil ;  or,  as  fir  Edward  Coke  ex- 
preffes  it  ''^^  he  hath  dominium  utile,  but  not  dominium  dire£ium. 
And  hejice  k  i^  that,  in  the  moft  folemn  afls  of  law,  w^e 
exprels  the  Itrongelt  and  higheft  efl:ate  that  any  fubjecSt  can 
have,  by  thefe  words ;  "  he  is  feifed  thereof  in  his  deynefne^ 
"  as  of  fee.''  It  is  a  man's  demefne,  dominicum,  or  property, 
fince  it  belongs  to  him  and  his  heirs  for  ever  :  yet  this  domi- 
nicum,  property,  or  demefne,  is  ftri£lly  not  abfolutc  or  allo- 
dial, but  qualified  or  feodal  :  it  is  his  demefne,  as  of  fee  \ 
that  is,  it  is  not  purely  and  fimply  his  own,  fince  it  is  held 
of  a  fuperior  lord,  in  whom  the  ultimate  property  refides. 

*    See  pag.  45.  47.  domlnhim^cujiiinuilunji  author mfi Dim, 
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This  is  the  primary  fenfe  and  aeccptation  of  the  word  y^^. 
But  (as  fir  Martin  Wright  veryjuftly  obferves '}  the  do6lrine, 
"  that  all  lands  are  holden,"  having  been  for  fo  many  ages  a 
fixed  and  undeniable  axiom,  our  Englifh  lawyers  do  very 
rarely  (of  late  years  efiDCcially)  ufe  the  wordy^^  in  this  it's 
primary  original  fenfe,  in  contradiftindion  to  allodium  or  ab- 
iblute  property,  with  which  they  have  no  concern  ;  but  ge- 
nerally ufe  it  to  exprefs  the  continuance  or  quantity  of  eftate. 
Pi- fee  therefore,  in  general,  fignifies  an  eftate  of  inheritance ; 
being  the  higheft  and  moft  extenfive  intereft  that  a  man  can 
have  in  a  feud  :  and,  when  the  term  is  ufed  fimply,  without 
any  other  adjun6l,  or  has  the  adjun£l:  olfimple  annexed  to  it, 
(as,  a  fee,  or  a  fee  fnnple)  it  is  ufed  in  contradiftindlion  to 
a  fee  conditional  at  the  common  law,  or  a  fee-tail  by  the 
ftatute^  importing  an  abfolute  inheritance,  clear  of  any  con- 
dition, limitation,  or  reftriilions  to  particular  heirs,  but 
defcendible  to  the  heirs  general,  whether  male  or  female,  li- 
neal or  collateral.  And  in  no  other  fenfe  than  this  is  the  king 
iUid  to  be  feifed  in  fee,  he  being  the  feudatory  of  no  man"'. 

Taking  thereforey^^  for  the  future,  unlefs  where  otherwife 
explained,  in  this  it's  fecondary  fenfe,  as  a  ftate  of  inheritance, 
it  is  applicable  to,  and  may  be  had  in,  any  kind  of  heredita- 
ments either  corporeal  or  incorporeal ".  But  there  is  this  dif- 
tiniSlion  between  the  two  fpecies  of  hereditaments  j  that,  of 
a  corporeal  inheritance  a  man  fhall  be  faid  to  be  feifed  in  his 
de?7iefne^  as  of  fee ;  of  an  incorporeal  one  he  fhall  only  be  faid 
to  be  feifed  as  of  fee,  and  not  in  his  demefne  ".  For,  as  in- 
corporeal hereditaments  are  in  their  nature  collateral  to,  and 
ifl'ue  out  of,  lands  and  houfesP,  their  owner  hath  no  property, 
do7ninicum,  or  demefne,  in  the  thing  itfelf,  but  hath  only  fome- 
thing  derived  out  of  it ;  refembling  the  ferviiutes,  or  fervices, 
of  the  civil  law^.   The  dominicum  or  property  is  frequently 

1  of  ten.  14S.  o  Litt,  §.  10. 

">  Co.  Litt.  I.  P  See  page  20. 
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re:'.'ibusfuh,fivefi:  tcr.ementum,  fi-ve  r&d'i'  m  vel ^erjonae Jerint ,   Ff,  8,  I.  I. 
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in  one  man,  while  the  appendage  or  fervice  is  in  another. 
Thus  Gaius  may  be  feifed  as  offee^  of  a  way  going  over  the 
land,  of  which  Titius  is  feifed  in  his  demefne  as  of  fee. 

Th  e  fee-fimple  or  inheritance  of  lands  and  tenements  is 
generally  veiled  and  refides  in  fome  perfon  or  other ;  though 
divers  inferior  eftates  may  be  carved  out  of  it.  As  if  one 
grants  a  leafe  for  twenty  one  years,  or  for  one  or  two  lives,  the 
fee-fimple  remains  veiled  in  him  and  his  heirs;  and  after  the 
determination  of  thofe  years  or  lives,  the  land  reverts  to  the 
grantor  or  his  heirs,  who  Ihall  hold  it  again  in  fee-fimple. 
Yet  fometimes  the  fee  may  be  in  abeyance,  that  is  (as  the 
word  fignifies)  in  expedlation,  remembrance,  and  contem- 
plation in  law ;  there  being  no  perfon  in  ejfe,  in  whom  it 
can  veil  and  abide ;  though  the  law  confiders  it  as  always 
potentially  exilling,  and  ready  to  veft  whenever  a  proper 
owner  appears.  Thus,  in  a  grant  to  John  for  life,  and 
afterwards  to  the  heirs  of  Richard,  the  inheritance  is  plainly 
neither  granted  to  John  nor  Richard,  nor  can  it  veft  in  the 
heirs  of  Richard  till  his  death,  nam  nemo  ejl  haeres  vivetitis : 
it  remains  therefore  in  waiting,  or  abeyance,  during  the  life 
of  Richard  ^  This  is  likewife  always  the  cafe  of  a  parfon  of 
a  church,  who  hath  only  an  eftatc  therein  for  the  term  of  his 
life ;  and  the  inheritance  remains  in  abeyance '.  And  not 
only  the  fee,  but  the  freehold  alfo,  may  be  in  abeyance;  as, 
when  a  parfon  dies,  the  freehold  of  his  glebe  is  in  abeyance, 
until  a  fucceflbr  be  named,  and  then  it  vefts  in  the  fucceflbr  ^ 

Th  e  word,  heirs,  is  neceflary  in  the  grant  or  donation  in 
order  to  make  a  fee,  or  inheritance.  For  if  land  be  given 
to  a  man  for  ever,  or  to  him  and  his  afligns  for  ever,  this 
vefts  in  him  but  an  eftate  for  life ".  This  very  great  nicety 
about  the  infertion  of  the  word  *'  heirs"  in  all  feoffments  and 
grants,  in  order  to  veft  a  fee,  is  plainly  a  relic  of  the  feodal 
ftri6lnefs  :  by  which  we  may  remember  '■''  it  was  recjuired, 

'  Co.  Litt.  341.  "  Ibid.  \.  I. 
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that  the  form  of  the  donation  fliould  be  pun6lually  purfued  ; 
or  that  as  Crag  ^  exprefles  it,  in  the  words  of  Baldus  "  do- 
"  naiiones  fintjhi^i  juris,  nequisplus  donajje  praefumatur  quam 
*'  in  donatione  exprejferit."  And  therefore,  as  the  perfonal 
abilities  of  the  donee  were  originally  fuppofed  to  be  the  only 
inducements  to  the  gift,  the  donee's  eltate  in  the  land  ex- 
tended only  to  his  own  perlbn,  and  fubfifted  no  longer  than 
his  life ;  unlefs  the  donor,  by  an  exprefs  provifion  in  the  grant, 
gave  it  a  longer  continuance,  and  extended  it  alfo  to  his  heirs. 
But  this  rule  is  now  foftened  by  many  exceptions  ^. 

For,  1.  It  does  not  extend  to  devifes  by  will ;  in  which, 
as  they  were  introduced  at  the  time  when  the  feodal  rigor  was 
apace  wearing  out,  a  more  liberal  conftrudlion  is  allowed  : 
and  therefore  by  a  devife  to  a  man  for  ever,  or  to  one  and 
his  affigns  for  ever,  or  to  one  in  fee-fimple,  the  devifee  hath 
an  eilate  of  inheritance  ;  for  the  intention  of  the  devlfor  ii. 
fufEciently  plain  from  the  words  of  perpetuity  annexed, 
though  he  hath  omitted  the  legal  words  of  inheritance.  But 
if  the  devife  be  to  a  man  and  his  affigns,  without  annexing 
words  of  perpetuity,  there  the  devifee  fliali  take  only  aneftate 
for  life  ;  for  it  does  not  appear  that  the  devifor  intended  any 
more.  2.  Neither  does  this  rule  extend  to  fines  or  recoveries, 
confidered  as  a  fpecies  of  conveyance ;  for  thereby  an  eftate 
in  fee  pafles  by  act  and  operation  of  law  without  the  word 
"  heirs  :"  as  it  does  alfo  for  particular  reafons,  by  certain 
other  methods  of  conveyance,  which  have  relation  to  a  for- 
mer grant  or  eftate,  wherein  the  word  *•'  heirs"  was  exprelied  '^. 
3.  In  creations  of  nobility  by  writ,  the  peer  fo  created  hath 
an  inheritance  in  his  title,  without  expreffing  the  word, 
**  heirs;"  for  they  are  implied  in  the  creation,  unlefs  it  be 
otherwife  fpecially  provided  :  but  in  creations  hj  patent, 
which  2.rejiric'/i  juris,  the  word  •■'  heirs"  mufi:  be  inferred, 
otherwife  there  is  no  inheritance.  4.  In  grants  of  lands  to 
fole  corporations  and  their  fuccelTors,  the  word  "  fucceflbrs" 
fuppiics  the  place  of  "  heirs;"  for  as  heirs  take  from  the  an- 
■ceilor,   fo  doth  the  fucceflbr  from  the  predeceflbr.    Nay^  in 

^  /.  I.  /.  g,  §.  17.  z  Jiid.  9. 
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a  grant  to  a  bifhop,  or  other  fole  fpiritual  corporation,  in 
frankalmoign  ',  the  word  ^^frankalmoign"  fupplies  the  place  of 
*'  fucceflbrs"  (as  the  word  "  fucceflbrs"  fupplies  the  place  of 
**  heirs")  £x  vi  termini ;  and  in  all  thefe  cafes  a  fee-fimplc 
vefts  in  fuch  fole  corporation.  But,  in  a  grant  of  lands  to  a 
corporation  aggregate,  the  word  "  fuccelTors"  is  not  neceflary, 
though  ufually  inferted :  for,  albeit  fuch  fimple  grant  be 
ftridly  only  an  eftate  for  life,  yet,  as  that  corporation  never 
dies,  fuch  eftate  for  life  is  perpetual,  or  equivalent  to  a  foe- 
fimple,  and  therefore  the  law  allows  it  to  be  one*.  Laftly, 
in  the  cafe  of  the  king,  a  fee-fimple  will  veft  in  him,  with- 
out the  word  "  heirs"  or  "  fuccefibrs"  in  the  grant ;  partly 
from  prerogative  royal,  and  partly  from  a  reafon  fimilar  to 
the  laft,  becaufe  the  king  in  judgment  of  law,  never  dies  ^. 
But  the  general  rule  is,  that  the  word  *'  heirs"  is  neceflary 
to  create  an  eftate  of  inheritance. 

II.  We  are  next  to  confider  limited  fees,  or  fuch  eftates 
of  inheritance  as  are  clogged  and  confined  with  conditions, 
or  qualifications,  of  any  fort.  And  thefe  we  may  divide  into 
two  forts  :  i.  ^uaUJied^  or  l)afe  fees  ;  and  2.  Fees  conditional^ 
fo  called  at  the  common  law  ;  and  afterwards  (cts-tail,  in 
confequence  of  the  ftatute  de  donis. 

I.  A  BASE,  or  qualified,  fee  is  fuch  a  one  as  has  a  qualifica- 
tion fubjoined  thereto,  and  which  muft  be  determined  when- 
ever the  qualification  annexed  to  it  is  at  an  end.  As,  in  the 
cafe  of  a  grant  to  A  and  his  heirs,  tenanti  of  the  manor  of 
Dak ;  in  this  inftance,  whenever  the  heirs  of  A  ceafe  to  be 
tenants  of  that  manor,  the  grant  is  entirely  defeated.  So, 
when  Henry  VI  granted  to  John  Talbot,  lord  of  the  manor 
of  Kingfton-Lifle  in  Berks,  that  he  and  his  heirs,  lords  of 
the  faid  manor,  fhould  be  peers  of  the  realm,  by  the  title  of 
barons  of  Lifle;  here  John  Talbot  had  a  bafe  or  qualified 
fee  in  that  dignity*^ ;  and  the  inftant  he  or  his  heirs  quitted 
the  feignory  of  this  manor,  the  dignity  was  at  an  end.   This 

a  See  Vol.  I,  pag.  484,  c  Co.  Litt.  27. 
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eftate  is  a  fee,  becaufe  by  poffibility  it  may  endure  for  ever 
in  a  man  and  his  heirs ;  yet  as  that  duration  depends  upon 
the  concurrence  of  collateral  circumftances,  which  qualify 
and  debafe  the  purity  of  the  donation,  it  is  therefore  a  quali- 
fied or  bafe  fee. 

2.  AcoNDiTio  NAL  fee,  at  the  common  law,  was  a  fee 
reftrained  to  fome  particular  heirs,  exclufive  of  others  * 
"  donatio  JiriSla  et  coarSiata'^  \ftcut  cert  is  haeredibus  quibufdam 
*'  a  fuccejjione  exclufis ;"  as  to  the  heirs  of  a  marCs  body,  by 
which  only  his  lineal  defcendants  were  admitted,  in  exclufion 
of  collateral  heirs ;  or,  to  the  heirs  7nale  of  his  body^  in  exclufion 
both  of  collaterals,  and  lineal  females  alfo.  It  was  called  a 
conditional  fee,  by  reafon  of  the  condition  exprefied  or  im- 
plied in  the  donation  of  it,  that  if  the  donee  died  without 
fuch  particular  heirs,  the  land  Ihould  revert  to  the  donor. 
For  this  was  a  condition  annexed  by  law  to  all  grants  what- 
foever  ;  that,  on  failure  of  the  heirs  fpecified  in  the  grant,  the 
grant  fliould  be  at  an  end,  and  the  land  return  to  it's  antient 
proprietor^.  Such  conditional  fees  were  ftridlly  agreeable  to 
the  nature  of  feuds,  when  they  firft  ceafed  to  be  mere  eftates 
for  life,  and  were  not  yet  arrived  to  be  abfolute  eftates  in  fee- 
fimple.  And  we  find  ftrong  traces  of  thefe  limited,  condi- 
tional fees,  which  could  not  be  alienated  from  the  lineage  of 
the  firft  purchafor,  in  our  earlicft  Saxon  laws  ^. 

Now,  with  regard  to  the  condition  annexed  to  thefe  fees 
by  the  common  lav/,  our  anceftors  held,  that  fuch  a  gift  (to 
a  man  and  the  heirs  of  his  body)  was  a  gift  upon  condition, 
that  it  ihould  revert  to  the  donor,  if  the  donee  had  no  heirs 
of  his  body ;  but,  if  he  had,  it  fliould  then  remain  to  the 
donee.  They  therefore  called  it  a  fee-fimple,  on  condition 
that  he  had  iflue.  Now  we  muft  obferve,  that,  when  any 
condition  is  perfornicd,  it  is  thenceforth  entirely  gone  ;  and 
the  thing  to  which  it  u  as  before  annexed,  becomes  abfolute, 

"*  Flet. /.  3.  f.  3.  §.  q.  Ji   i'li  ijiro  prohibitum  ftt,    qui  earn  ah 
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and  wholly  unconditional.     So  that,  as  foon  as  the  grantee 
had  any  iflue  born,  his  eftate  was  fuppofed  to  become  abfo- 
lute,  by  the  performance  of  the  condition  ;  at  leaft,  for  thefe 
three  purpofes  :   i.  To  enable  the  tenant  to  aliene  the  land, 
and  thereby  to  bar  not  only  his  own  iflue,  but  alfo  the  donor 
of  his  interefl  in  the  reverfion  ^.    2.  To  fubjecSt  him  to  for- 
feit it  for  treafon :  which  he  could  not  do,  till  iflue  born, 
longer  than  for  his  own  life ;  lefl:  thereby  the  inheritance  of 
the  iflue,  and  reverfion  of  the  donor,  might  have  been  de- 
feated ''.    3.  To  empower  him  to  charge  the  land  with  rents, 
commons,  and  certain  other  incumbrances,  fo  as  to  bind  his 
iflue*.  And  this  was  thought  the  more  reafonable,  becaufe, 
by  the  birth  of  iflije,  the  poflibility  of  the  donor's  reverfion 
was  rendered  more  diftant  and  precarious :  and  his  intereft 
feems  to  have  been  the  only  one  which  the  law,  as  it  then 
flood,  was  felicitous  to  prote^Sl:  ;    without  much  regard  to 
the  right  of  fucceflion   intended  to  be  vefted  in  the  iflue. 
However,  if  the  tenant  did  not  in  fa£l:  aliene  the  land,  the 
courfe  of  defcent  was  not  altered  by  this  performance  of  the 
condition  :  for  if  the  ilRie  had  afterwards  diedj  and  then  the 
tenant,  or  original  grantee,  had  died,   without  making  any 
alienation  j  the  land,  by  the  terms  of  the  donation,   could 
defcend  to  none  but  the  heirs  of  his  body^   and  therefore,   in 
default  of  them,  muft  have  reverted  to  the  donor.  For  which 
reafon,  in  order  to  fubje61:  the  lands  to  the  ordinary  courfe  of 
defcent,  the  donees  of  thefe  conditional  fee-fimples  took  care 
to  aliene  as  foon  as  they  had  performed  the   condition  by 
having  iflue ;  and  afterwards  re-purchafed  the  lands,  which 
gave  them  a  fee-fimple  abfolutc,  that  would  defcend  to  the 
heirs  general,  according  to  the  courfe  of  the  common  law. 
And  thus  flood  the  old  law  with  regard  to  conditional  fees : 
which  things,  fays  fir  Edward  Coke*^,  though  they  feem  an- 
tient,  are  yet  neceflary  to  be  known  ;  as  well  for  the  declaring 
how  the  common  law  flood  in  fuch  cafes,   as  for  the  fake  of 
annuities,  and  fuch  like  inheritances,  as  are  not  within  the 
ftatutes  of  entail,  and  therefore  remain  as  at  the  common  law. 

g  Co.  Litt.  19.    2  Inft.  233.  J  Co.  Litt.  19^ 

^  Co.  Litt,  ibid,    z  laft.  234.  ^  I  Jnft,  19. 
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Th  e  inconveniences,  which  attended  thefe  limited  and  fet- 
tered inheritances,  were  probably  what  induced  the  judges 
to  give  way  to  this  fubtle  fineffe,  (for  fuch  it  undoubtedly 
was)  in  order  to  ihorteu  the  duration  of  thefe  conditional  ef- 
tates.  But,  on  the  other  hand,  the  nobility,  who  were 
willing  to  perpetuate  their  pofTefllons  in  their  own  families, 
to  put  a  ftop  to  this  pradtice,  procured  the  ftatute  of  Weft- 
minfter  the  fecond  '  (commonly  called  the  ftatute  de  don'ts 
conditionalibus)  to  be  made ;  which  paid  a  greater  regard  to 
the  private  will  and  intentions  of  the  donor,  than  to  the 
propriety  of  fuch  intentions,  or  any  publick  confiderations 
whatfoever.  This  ftatute  revived  in  fome  fort  the  antient 
feodal  reftraints  which  were  originally  laid  on  alienations,  by 
enabling,  that  from  thenceforth  the  will  of  the  donor  be  ob- 
ferved  ;  and  that  the  tenements  fo  given  (to  a  man  and  the 
heirs  of  his  body)  ftiould  at  all  events  go  to  the  iflue,  if  there 
were  any  ;  or,  if  none,  fliould  revert  to  the  donor. 

Upon  the  conftrudtion  of  this  zd:  of  parliament,  the 
judges  determined  that  the  donee  had  no  longer  a  conditional 
fee-fimple,  which  became  abfolute  and  at  his  own  difpofal,  the 
jnftant  any  iflue  was  born  ;  but  they  divided  the  eftate  into 
two  parts,  leaving  in  the  donee  a  new  kind  of  particular  ef- 
tate, which  they  denominat^.d  ^  fee-tail"''  \  and  vefting  in 
the  donor  the  ultimate  fee-fimple  of  the  land,  expedlant  on 
the  failure  of  ifliie ;  which  expe<5tant  eftate  is  what  we  now 
call  a  reverfion  ".  And  hence  it  is  that  Littleton  tells  us  °, 
that  tenant  in  fee-tail  is  by  virtue  of  the  ftatute  of  Weftmin- 
fter  the  fecond. 

Having  thus  ftiewn  the  original  of  eflates-tail,  I  now 
proceed  to  confider,  what  things  may,  or  may  not,  be  entailed 

1   15  EJ%».'.  I.  c.  1.  from  the  barbarous  verb  taliarr,   to  cut  ; 

m  Tbe  exprellion  fee-tail,   or  feodum  from  which  the  French  ta://cr  and  the 

taUiatiim,  was  borrowed  from  the  feu-  Itahaii  tagliare  are  formed,  (Spelm.G/o^i 

«lifts;  (SeeCrag. /.  I.  r,  10.  §.  24,  25.)  531.) 
among  whom  it  fignificd  any  mutilated  n  2  Tuft.  335. 
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under  the  jftatute  de  donis.  Tenements  is  the  only  word  ufed 
in  the  ftatute:  and  this  fir  Edward  Coke?  expounds  to  com- 
prehend all  corporeal  hereditaments  whatfoever  ;  and  alfo  all 
incorporeal  hereditaments  which  favour  of  the  realty,  that  is, 
which  iflue  out  of  corporeal  ones,  or  which  concern^  or  are 
annexed  to,  or  may  be  cxercifed  within  the  fame  3  as,  rents, 
eftovers,  commons,  and  the  like.  Alfo  offices  and  dignities, 
which  concern  lands,  or  have  relation  to  fixed  and  certain 
places,  may  be  entailed  "J.  But  mere  perfonal  chattels,  which 
favour  not  at  all  of  the  realty,  cannot  be  entailed.  Neither 
can  an  office,  which  merely  relates  to  fuch  perfonal  chattels  5 
nor  an  annuity,  which  charges  only  the  perfon,  and  not  the 
lands,  of  the  grantor.  But  in  thefe  laft,  if  granted  to  a 
man  and  the  heirs  of  his  body,  the  grantee  hath  ftill  a  fee 
conditional  at  common  law,  as  before  the  flatute ;  and  by 
his  alienation  may  bar  the  heir  or  reverfioner '.  An  eftate 
to  a  man  and  his  heirs  for  another's  life  cannot  be  entailed  '  ; 
for  this  is  ftriftly  no  cftate  of  inheritance  (as  will  appear 
hereafter)  and  therefore  not  within  the  ftatute  de  dojiis.  Nei- 
ther can  a  copyhold  eftate  be  entailed  by  virtue  o{xk\^Jlatute\ 
for  that  would  tend  to  encroach  upon  and  reftrain  the  will 
of  the  lord  :  but,  by  \\iQ  fpecial  cujloin  of  the  manor,  a  co- 
pyhold may  be  limited  to  the  heirs  of  the  body' j  for  here 
the  cuftom  afcertains  and  interprets  the  lord's  will. 

Next,  as  to  the  kwcrzX  /pedes  of  eftates-tail,  and  how 
they  are  refpedively  created,  Eftates-tail  are  c'Wihcr  general, 
ox  fpecial.  Tail-general  is  where  lands  and  tenements  are 
given  to  one,  and  the  heirs  of  his  body  begotten  :  which  is  call- 
ed tail-general,  becaufe,  how  often  foever  fuch  donee  in  tail 
be  married,  his  ilTue  in  general  by  all  and  every  fuch  mar- 
riage is,  in  fucceflive  order,  capable  of  inheriting  the  eftate- 
tail,  per  for  mam  doni"^.  Tenant  in  tail-fpecial  is  where  the 
gift  is  reftrained  to  certain  heirs  of  the  donee's  body,  and 
does  not  go  to  all  of  them  in  general.     And  this  may  hap- 

P    I  Inft.  jg,  20.  s  2  Vein,  225. 

q  7  Rep.  33.  t   3  Rep,  8. 
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pen  feveral  ways  *'.  I  fhall  inftance  in  only  one ;  as  where 
lands  and  tenements  are  given  to  a  man  and  the  heirs  of  his 
body^  on  Mary  his  now  wife  to  he  begotten :  here  no  iflue  can 
inherit,  but  fuch  fpecial  ifliie  as  is  engendered  between  them 
two ;  not  fuch  as  the  hufband  may  have  by  another  wife : 
and  therefore  it  is  called  fpecial  tail.  And  here  we  may  ob- 
ferve,  that  the  words  of  inheritance  (to  him  and  his  heirs) 
give  him  an  eftate  in  fee ;  but  they  being  heirs  to  he  by  him 
begotten^  this  makes  it  a  fee-tail  j  and  the  perfon  being  alfo 
limited,  on  whom  fuch  heirs  fhall  be  begotten,  (viz.  Mary 
his  prefent  wife)  this  makes  it  a  fee-tail  fpecial. 

Estates,  in  general  and  fpecial  tail,  are  farther  diverfi- 
fied  by  the  diftin(3ion  of  fexes  in  fuch  entails ;  for  both  of 
them  may  either  be  in  tail  maU  or  tail  female.  As  if  lands  b» 
given  to  a  man,  and  his  heirs  male  of  his  body  begotten,  this  is 
an  eftate  in  tail  male  general ;  but  if  to  a  man  and  the  heirs fe^ 
male  of  his  body  on  his  prefent  wife  begotten,  this  is  an  eftate  irj 
tail  female  fpecial.  And,  in  cafe  of  an  entail  male,  the  heirs^ 
female  {hall  never  inherit,  nor  any  derived  from  them;  nor, 
e  cofiverfo,  the  heirs  male,  in  cafe  of  a  gift  in  tail  female  ^, 
Thus,  if  the  donee  in  tail  male  hath  a  daughter,  who  dies 
leaving  a  fon,  fuch  grandfon  in  this  cafe  cannot  inherit  the 
eftate-tail ;  for  he  cannot  deduce  his  defcent  wholly  by  heirs 
raalei".  And  as  the  heir  male  muft  convey  his  defcent 
wholly  by  males,  fo  muft  the  heir  female  wholly  by  females. 
And  therefore  if  a  man  hath  two  eftates-tail,  the  one  in  tail 
male,  the  other  in  tail  female  ;  and  he  hath  ifllxe  a  daughter, 
which  daughter  hath  iflue  a  fon  j  this  grandfon  can  fucceed 
to  neither  of  the  eftates :  for  he  cannot  cwivey  his  defcent 
Kj^holly  either  in  the  male  or  female  line  K 

As  the  word  heirs  is  neceflary  to  create  a  fee,  fo,  in  farther 
imitation  of  the  ftrixSlnefs  of  the  feodal  donation,  the  word 
body,  or  fome  other  words  of  procreation,  are  neceflary  to 
make  it  a  fee-tail,  and  afcertain  to  what  heirs  in  particular 

w  Litt.  §.  16.  z6,  27,  28,  29,  y  JbiJ.  §.  24,. 

"  »:  Ii:d.  §.  2  2,  32.  *  Go.  Litt,  25. 
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the  fee  is  limited.  If  therefore  either  the  words  of  inhe- 
ritance or  words  of  procreation  be  omitted,  albeit  the  others 
are  inferted  in  the  grant,  this  will  not  make  an  eftate-tail. 
As,  if  the  grant  be  to  a  man  and  his  ijfue  of  his  body^  to  a 
man  and  h\s feed,  to  a  man  and  his  children,  or  offspring',  all 
thefe  are  only  eflates  lor  life,  there  wanting  the  words  of 
inheritance,  his  heirs  ^.  So,  on  the  other  hand,  a  gift  to  a 
man,  and  his  heirs  male,  ox  female,  is  an  eftate  in  fee-fimple, 
and  not  in  fee-tail ;  for  there  are  no  words  to  afcertain  the 
body  out  of  which  they  fhall  iflue^.  Indeed,  in  laft  wills 
and  teftaments,  wherein  greater  indulgence  is  allowed,  ari 
eftate-tail  may  be  created  by  a  devife  to  a  man  and  h.\s  feed, 
or  to  a  man  and  his  heirs  male ;  or  by  other  irregular  modes 
of  exprefHon*^. 

There  is  Hill  another  fpecies  of  entailed  eftates,  now  in- 
deed grown  out  of  ufe,  yet  ftill  capable  of  fubfifting  in 
law;  which  are  eftates  in  libera  maritagio,  or  frankmarriage. 
Thefe  are  defined  ^  to  be,  where  tenements  are  given  by  one 
man  to  another,  together  with  a  wifb,  who  is  the  daughter 
or  coufin  of  the  donor,  to  hold  in  frankmarriage.  Now  by 
fuch  gift,  though  nothing  but  the  word  frankmarriage  is 
expreffed,  the  donees  {hall  have  the  tenements  to  them,  and 
the  heirs  of  their  two  bodies  begotten ;  that  is,  they  ai-e  te- 
nants in  fpecial  tail.  For  this  one  word,  frankmarriage,  does 
ex  vi  termini  not  only  create  an  inheritance,  like  the  word 
frankalmoign,  but  likewife  limits  that  inheritance;  fupplying 
not  only  words  of  defcent,  but  of  procreation  alfo.  Such 
donees  in  frankmarriage  are  liable  to  no  fervice  but  fealty ; 
for  a  rent  referved  thereon  is  void,  until  the  fourth  degree  of 
confanguinity  be  paft  between  the  ifilies  of  the  donor  and 
donee  ^. 

The  incidents  to  a  tenancy  in  tail,  under  the  ftatute 
Weftm.  2.  are  chiefly  thefe  ^  i.  That  a  tenant  in  tail  may 
commit  wafie  on  the  eftate  tail,  by  felling  timber,  pulling 

a  Co.  Litt,  20.  ^  Litt.  §.  17. 

l>  Litt.  §.  31,     Co.  Litt.  27.  c  Hid.  §.  19,  20. 

c  Co.  Litt,  9.  27,  f  Co.  Litt,  224. 
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down  houfes,  or  the  like,  without  being  impeached,  or 
called  to  account,  for  the  fame.  2.  That  the  wife  of  the 
tenant  in  tail  fhall  have  her  dower ^  or  thirds,  of  the  eftate- 
tail.  3.  That  the  hufband  of  a  female  tenant  in  tail  may  be 
tenant  by  the  curtefy  of  the  eftate-tail.  4.  That  an  eftate-tail 
may  be  barred^  or  deftroyed,  by  a  fine,  by  a  common  reco- 
very, or  by  lineal  warranty  defcending  with  aiTets  to  the 
heir.     All  which  will  hereafter  be  explained  at  large. 

Thus  much  for  the  nature  of  eftate3-tail :  the  eftablifli- 
ment  of  which  family  law  (as  it  is  properly  ftiled  by  Pigott^) 
occafioned  infinite  difficulties  and  difputes  ^.  Children  grew 
difobedient  when  they  knew  they  could  not  be  fet  afide  : 
farmers  were  oufted  of  their  leafcs  made  by  tenants  in  tail  ; 
for,  if  fuch  leafes  had  been  valid,  then  under  colour  of  long 
leafcs  the  iifue  might  have  been  virtually  difinherited :  credi- 
tors were  defrauded  of  their  debts;  for,  if  tenant  in  tail 
could  have  charged  his  eftate  with  their  payment,  he  might 
alfo  have  defeated  his  iflue,  by  mortgaging  it  for  as  much  as 
it  was  worth:  innumerable  latent  entails  were  produced  to 
deprive  purchafers  of  the  lands  they  had  fairly  bought  j  of 
fuits  in  confequence  of  which  our  antient  books  are  full:  and 
treafons  were  encouraged  ;  as  eftates-tail  were  not  liable  to 
forfeiture,  longer  than  for  the  tenant's  life.  So  that  they 
were  juftly  branded,  as  the  fource  of  new  contentions,  and 
mifchiefs  unknown  to  the  common  law  ;  and  almoft  univer- 
iallv  confidered  as  the  common  grievance  of  the  realm  '.  But, 
as  the  nobility  were  always  fond  of  this  ftatute,  becaufe  it 
preferved  their  family  eftates  from  forfeiture,  there  was  lit- 
tle hope  of  procuring  a  repeal  by  the  legiflature  ;  and  there- 
fore, by  the  connivance  of  an  a£live  and  politic  prince,  a 
method  was  devifed  to  evade  it. 

About  two  hundred  years  intervened  between  the  making 
of  the  ftatute  de  don'is^  and  the  application  of  common  reco- 
veries to  this  intent,  in  the  twelfth  year  of  Edward  IV  : 
which  were  then  openly  declared  by  the  judges  to  be  a  fuffi- 

8  Com.  Recov.  5.  '  Co.  Lltt.  1,9.   Moor.  156.    10  Rsp, 
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cient  bar  of  an  eftate-tail  ''.  For  though  the  courts  had,  fo 
long  before  as  the  reign  of  Edward  III,  very  frequently 
hinted  their  opinion  that  a  bar  might  be  efFe£led  upon  thefe 
principles ',  yet  it  never  was  carried  into  execution ;  till 
Edward  IV  obferving"  (in  the  difputes  between  the  houfes 
of  York  and  Lancafter)  how  little  efFeil  attainders  for  treafon 
had  on  families,  whofe  eftates  were  protedled  by  the  fandluary 
of  entails,  gave  his  countenance  to  this  proceeding,  and  fuf- 
fered  Taltarum's  cafe  to  be  brought  before  the  court " : 
wherein,  in  confequence  of  the  principles  then  laid  down,  it 
was  in  efFedl  determined,  that  a  common  recovery  fufFered  by 
tenant  in  tail  fhould  be  an  efFedual  deftrudtion  thereof. 
What  common  recoveries  are,  both  in  their  nature  and  con- 
fequences,  and  why  they  are  allowed  to  be  a  bar  to  the  eftate- 
tail,  muft  be  referved  to  a  fubfequent  enquiry.  At  prefent 
I  (hall  only  fay,  that  they  are  fictitious  proceedings,  intro- 
duced by  a  kind  of  piafraus^  to  elude  the  ftatute  de  donis,, 
which  was  found  fo  intolerably  mifchievous,  and  which  yet 
one  branch  of  the  legiflature  would  not  then  confent  to  re- 
peal :  and,  that  thefe  recoveries,  however  clandeftinely  be- 
gun, are  now  become  by  long  ufe  and  acquiefcence  a  moft 
common  aflurance  of  lands  ;  and  are  looked  upon  as  the 
legal  mode  of  conveyance,  by  which  tenant  in  tail  may  dif- 
pofeof  his  lands  and  tenements:  fo  that  no  court  will  fufFer 
them  to  be  fhaken  or  refle6ted  on,  and  even  adts  of  parliament " 
have  by  a  fidewind  countenanced  and  eftabliftied  them. 

This  expedient  having  greatly  abridged  eftates-tail  with 
regard  to  their  duration,  others  were  foon  invented  to  ftrip 
them  of  other  privileges.  The  next  that  was  attacked  was 
their  freedom  from  forfeitures  for  treafon.  For,  notwith- 
ftanding  the  large  advances  made  by  recoveries,  in  the  com- 
pafs  of  about  threefcore  years,  towards  unfettering  thefe  in- 
heritances, and  thereby  fubjecSting  the  lands  to  forfeiture,  the 
rapacious  prince  then  reigning,  finding  them  frequently  re- 

•^   1  Rep.  131.     6  Rep.  40.  il>iJ.io,tit.rccov.in'valiie.i^.tic,taile.-^6, 
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fettled  in  a  fimilar  manner  to  fuit  the  convenience  of  families, 
had  addrefs  enough  to  procure  a  flatute  p,  whereby  all  eftates 
of  inheritance  (under  which  general  words  eftates-tail  were 
covertly  included)  are  declared  to  be  forfeited  to  the  king 
upon  any  convi6tion  of  high  treafon. 

The  next  attack  which  they  fufFered,  in  order  of  time, 
was  by  the  ftatute  ^2  Hen.  VIII.  c.  28.  whereby  certain  leafes 
made  by  tenants  in  tail,  which  do  not  tend  to  the  prejudice 
of  the  ifllie,  were  allowed  to  be  good  in  law,  and  to  bind 
the  ilTue  in  tail.  But  they  received  a  more  violent  blow,  in 
the  fame  feflion  of  parliament,  by  the  confl:ru£tion  put  upon 
the  ftatute  of  fines  ^,  by  the  ftatute  32  Hen,  VIII.  c.  36. 
which  declares  a  fine  duly  levied  by  tenant  in  tail  to  be  a 
complete  bar  to  him  and  his  heirs,  and  all  other  perfons, 
claiming  under  fuch  entail.  This  was  evidently  agreeable  to 
the  intention  of  Henry  VII,  whofe  policy  it  was  (before 
common  recoveries  had  obtained  their  full  ftrength  and  au- 
thority) to  lay  the  road  as  open  as  poffible  to  the  alienation 
of  landed  property,  in  order  to  weaken  the  overgrown  power 
of  his  nobles.  But  as  they,  from  the  oppofite  reafons,  were 
not  eafily  brought  to  confent  to  fuch  a  proviiion,  it  was 
therefore  couched,  in  his  a£l,  under  covert  and  obfcure  ex- 
preffions.  And  the  judges,  though  willing  to  conftrue  that 
ftatute  as  favourably  as  poffible  for  the  defeating  of  entailed 
eftates,  yet  hefitated  at  giving  fines  fo  exteniive  a  power  by 
mere  implication,  when  the  ftatute  de  donis  had  exprefsly 
declared,  that  they  ftiould  not  be  a  bar  to  eftates-tail.  But 
the  ftatute  of  Henry  VIII,  when  the  doiSlrine  of  alienation 
was  better  received,  and  the  will  of  the  prince  more  impli- 
citly obeyed  than  before,  avowed  and  eftabliflied  that  inten- 
tion. Vet,  in  order  to  preferve  the  property  of  the  crown 
from  any  danger  of  infringement,  all  eftates-tail  created  by 
the  crown,  and  of  which  the  crown  has  the  reverfion,  are 
excepted  out  of  this  ftatute.  And  the  fame  was  done  with 
regard  to  common  recoveries,  by  the  ftatute  34.  &  35  Hen. 
VIII.  c.  20.  which  enafts,  that  no  feigned  recovery  had 
againft  tenants  in  tail,  where  the  eftate  was  created  by  the 

P  26  Hen.  VIII.  c.  13.  94  Hen.  VII.  c.  24. 

crown. 
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crown ',  and  the  remainder  or  reverfion  continues  ftill  in  the 
crown,  (hall  be  of  any  force  and  effedt.  Which  is  allowing, 
indiredlly  and  collaterally,  their  full  force  and  efFe£l  with 
refpedl  to  ordinary  eftatcs  tail,  where  the  royal  prerogative  is 
4iot  concerned. 

Lastly,  by  a  ftatute  of  the  fucceeding  year  %  all  eftates- 
tail  are  rendered  liable  to  be  charged  for  payment  of  debts 
due  to  the  king  by  record  or  fpecial  contrail ;  as,  fince,  by 
the  bankrupt  laws  %  they  are  alfo  fubje<5led  to  be  fold  for  the 
debts  contracted  by  a  bankrupt.  And,  by  the  conftrudion 
put  on  the  ftatute  43  Eliz.  c.  4.  an  appointment "  by  tenant 
in  tail  of  the  lands  entailed,  to  a  charitable  ufe,  is  good 
without  fine  or  recovery. 

Estates-tail,  being  thus  by  degrees  unfettered,  are 
now  reduced  again  to  almoft  the  fame  ftate,  even  before  iffue 
born,  as  conditional  fees  were  in  at  common  law,  after  the 
condition  was  performed,  by  the  birth  of  iffue.  For,  firft, 
the  tenant  in  tail  is  now  enabled  to  aliene  his  lands  and  tene- 
ments by  fine,  by  recovery,  or  by  certain  other  means  ;  and 
thereby  to  defeat  the  intereft  as  well  of  his  own  iffue,  though 
unborn,  as  alfo  of  the  reverfioner,  except  in  the  cafe  of  the 
crown :  fecondly,  he  is  now  liable  to  forfeit  them  for  high 
treafon :  and,  lafHy,  he  may  charge  them  with  reafonable 
ieafes,  and  alfo  with  fuch  of  his  debts  as  are  due  to  the  crown 
on  fpecialties,  or  have  been  contraded  with  his  fellow-fub-i- 
je£ls  in  a  courfe  of  extenfive  commerce. 

r  Co.  Litr.  372.  t  Stat.  21  Jac.  I.  c.  19. 
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Chapter     the     eighth. 

Of    freeholds,    NOT    of 
INHERITANCE. 


E  are  next  to  difcouiTe  of  fuch  eftates  of  freehold, 
as  are  not  of  inheritance,  but  for  life.  only.  And, 
of  thefe  eftates  for  life,  fome  are  conventional,  or  exprefsly 
Created  by  the  a£l  of  the  parties ;  others  merely  legal,  or 
created  by  conftru£lion  and  operation  of  law  ^.  We  will 
confider  them  both  in  their  order. 

I.  Estates  for  life,  exprefsly  created  by  deed  or  grant, 
(which  alone  are  properly  conventional)  are  where  a  leafe  is 
made  of  lands  or  tenements  to  a  man,  to  hold  for  the  term 
of  his  own  life,  or  for  that  of  any  other  perfon,  or  for  more 
lives  than  one  ;  in  any  of  which  cafes  he  is  ftiled  tenant  for 
life ;  only,  when  he  jiolds  the  eftate  by  the  life  of  another, 
he  is  ufually  called  tenant /)^r  autei-  wV.  Thefe  eftates  for 
life  are,  like  inheritances,  of  a  feodal  nature;  and  were,  for 
fome  time,  the  higheft  eftate  that  any  man  could  have  in  a 
feud,  which  (as  we  have  before  ktn'^)  was  not  in  it's  origi- 
nal hereditary.  They  are  given  or  conferred  by  the  fame 
feodal  rights  and  folemnities,  the  fame  inveftiture  or  livery 
of  feifin.  as  fees  themfelvcs  arej  and  they  are  held  by  fealty, 
if  demanded,  and  fuch  conventional  rents  and  fervices  as  the 
lord  or  leflbr,  and  his  tenant  or  left'ee,  have  agreed  on. 

a  Wright.  190,  c  pag,  55. 
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Estates  for  life  may  be  created,  not  only  by  theexprefs 

words  before-mentioned,  but  alfo  by  a  general  grant,  with- 
out defining  or  limiting  any  fpecific  eftate.  As,  if  one 
grants  to  A.  B.  the  manor  of  Dale,  this  makes  him  tenant 
for  life*.  For  though,  as  there  are  no  words  of  inheritance, 
or  heirs,  mentioned  in  the  grant,  it  cannot  be  conftrued  to 
be  a  fee,  it  (hall  however  be  conftrued  to  be  as  large  an  eftate 
as  the  words  of  the  donation  will  bear,  and  therefore  an  eftate 
for  life.  Alfo  fuch  a  grant  at  large,  or  a  grant  for  term  of 
life  generally,  fhall  be  conftrued  to  be  an  eftate  for  the  life 
cf  the  grantee^  j  in  cafe  the  grantor  hath  authority  to  make 
fuch  a  grant :  for  an  eftate  for  a  man's  own  life  is  more  bene- 
£cial  and  of  a  higher  nature  than  for  any  other  life ;  and  the 
rule  of  law  is,  that  all  grants  are  to  be  taken  moft  ftrongly 
3gainft  the  grantor  •",  unlefs  in  the  cafe  of  the  king. 

Such  eftates  for  life  will,  generally  fpeaking,  endure  as 
long  as  the  life  for  which  they  are  granted  :  but  thcr?  are 
fome  eftates  for  life,  which  may  determine  upon  future  con- 
tingencies, before  the  life,  for  which  they  are  created,  ex- 
pires. As,  if  an  eftate  be  granted  to  a  woman  during  her 
widowhood,  or  to  a  man  until  he  be  promoted  to  a  benefice; 
in  thefe,  and  fimilar  cafes,  whenever  the  contingency  hap- 
pens, when  the  widow  marries,  or  when  the  grantee  obtains 
a  benefice,  the  refpeilive  eftates  are  abfolutely  determined 
and  gone  5.  Yet,  while  they  fubfift,  they  are  reckoned 
eftates  for  life ;  becaufe,  the  time  for  which  they  will  endure 
being  uncertain,  they  may  by  poffibility  laft  for  life,  if  the 
contingencies  upon  which  they  are  to  determine  do  not 
fooner  happen.  And,  moreover,  in  cafe  an  eftate  be  granted 
to  a  man  for  his  life,  generally,  it  may  alfo  determine  by 
his  civil  death  ;  as  if  he  enters  into  a  monaftery,  whereby 
he  is  dead  in  law  ^  :  for  which  reafon  in  conveyances  the 
grant  is  ufually  made  ^*  for  the  term  of  a  man's  natural  life^'* 
which  can  only  determine  by  his  natural  death  \ 

«•  Co.  Litt.  42.  ?  Co.  Litt.  42.    3  Rep.  zo, 

*■  Ihid.  h  2  Rep.  48. 

^  Ibid.  36.  \  See  Vol.  I.  pag.  133, 
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The  incidents  to  an  eftale  for  life,  are  principally  the  fol- 
lowing; which  are  applicable  not  only  to  that  fpecies  of  te- 
nants for  life,  vvhich  are  exprefsly  created  by  deed  ;  but  alfo 
to  thofe,  which  are  created  by  a6l  and  operation  of  law. 

1.  Every  tenant  for  life,  unlefs  reftrained  by  covenant 
or  agreement,  may  of  common  right  take  upon  the  land 
demifed  to  him  reafonable  ejlovers^  or  hotes^.  For  he  hath 
a  right  to  the  full  enjoyment  and  ufe  of  the  land,  and 
all  it's  profits,  during  his  eftate  therein.  But  he  is  not 
permitted  to  cut  down  timber  or  do  other  wafte  upon  the 
premifes »" :  for  the  deftrudlion  of  fuch  things,  as  are  not 
the  temporary  profits  of  the  tenement,  is  not  neceflar^  for 
the  tenant's  complete  enjoyment  of  his  eftate ;  but  tends 
to  the  permanent  and  lafting  lofs  of  the  perfon  entitled  to 
the  inheritance, 

2,  Tenant  for  life,  or  his  reprefentatives,  {hall  not  b« 
prejudiced  by  any  fudden  determination  of  his  eftate,  be- 
caufe  fuch  determination  is  contingent  and  uncertain ", 
Therefore  if  a  tenant  for  his  own  life  fows  the  lands,  and 
dies  before  harveft,  his  executors  fhall  have  the  emblements^ 
or  profits  of  the  crop  :  for  the  eftate  was  determined  by  the 
a^i  of  God;  and  it  is  a  maxim  in  the  laW,  that  a^us  Dei  ns' 
mini  fad t  i7tjuriam.  The  reprefentatives  therefore  of  the  te- 
nant for  life  fliall  have  the  emblements,  to  compenfate  for 
the  labour  and  expence  of  tilling,  manuring,  and  fowing  the 
lands;  and  alfo  for  the  encouragement  of  hufbandry,  which 
being  a  public  benefit,  tending  to  the  increafe  and  plenty  of 
provifions,  ought  to  have  the  utmoft  fecurity  and  privilege 
that  the  law  can  give  it.  Wherefore,  by  the  feodal  lav/,  if 
a  tenant  for  life  died  between  the  beginning  of  September  and 
the  end  of  February,  the  lord,  who  was  entitled  to  the  re- 
verfion,  was  alfo  entitled  to  the  profits  of  the  whole  year ; 
but,  if  he  died  between  the  beginning  of  ^a,rch  and  the  end 

It  Scepag.  35.  m  Jbid.  53. 
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of  Auguft,  the  heirs  of  the  tenant  received  the  whole  **. 
From  hence  our  law  of  emblements  feems  to  have  been  de- 
rived, but  with  very  confiderable  improvements.  So  it  i? 
alfo,  if  a  man  be  tenant  for  the  life  of  another,  and  (^ejiiiy  que 
viey  or  he  on  v/hofe  life  the  land  is  held,  dies  after  the  corn 
fown,  the  tenant  pur  auUr  vie  (hall  have  the  emblements. 
The  fame  is  alfo  the  rule,  if  a  life-eftate  be  determined  by 
the  a^  of  law.  Therefore,  if  a  leafe  be  made  to  hufband  and 
wife  during  coverture,  (vi^hich  gives  them  a  determinable 
eftate  for  life)  and  the  hufband  fows  the  land,  and  after- 
wards they  are  divorced  a  vinculo  matrimonii,  the  hufband 
fhall  have  the  emblements  in  this  cafe ;  for  the  fentence  of 
divorce  is  the  adt  of  law  p.  But  if  an  eftate  for  life  be  deter- 
mined by  the  tenant's  oivn  a^,  (as,  by  forfeiture  for  wafte 
committed  ;  or,  if  a  tenant  during  widowhood  thinks  proper 
to  marry)  in  thefe,  and  fimilar  cafes,  the  tenants,  having 
thus  determined  the  eftate  by  their  own  a£ls,  fhall  not  be  en- 
titled to  take  the  emblements  1.  The  dodlrine  of  emblements 
extends  not  only  to  corn  fown,  but  to  roots  planted,  or  other 
annual  artificial  profit,  but  it  is  otherwife  of  fruit-trees,  grafs, 
and  the  like  ;  which  are  not  planted  annually  at  the  expenfe 
and  labour  of  the  tenant,  but  are  either  the  permanent,  or 
natural,  profit  of  the  earth  ^  For  even  when  a  man  plants 
a  tree,  he  cannot  be  prefumed  to  plant  it  in  contemplation  of 
any  prefent  profit;  but  merely  with  a  profpc£l  of  it's  being 
ufeful  to  future  fucceiiions  of  tenants.  The  advantages  alfo 
of  emblements  are  particularly  extended  to  the  parochial 
clergy  by  the  ftatute  28  flen.  VIII,  Cvii.  For  all  perfons, 
who  are  prefented  to  any  ecclefiaftical  benefice,  or  to  any 
civil  office,  are  confidersd  as  tenants  for  their  own  lives,  un- 
l.efs  the  contrary  be  expreijed  in  the  form  of  donation. 


'J 


3.  A  THIRD  incident  to  eftates  for  life  relates  to  the  under- 
tenants or  leflees.  For  they  have  the  fame,  nay  greater 
indulgences,  than  thgir  Icflbrs,  the  original  tenants  for  life. 
The  fame  j  for  the  law  of  eftovers  and  emblements,  with  re- 

«  Fcu^.  I.  2.  /.  2S,  s  Co.  Litt.  55. 
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gard  to  the  tenant  for  life,  is  alfo  law  with  regard  to  his  under- 
tenant, who  reprefents  him  and  ftands  in  his  place'  :  and 
greater ;  for  in  thofe  cafes  where  tenant  for  life  (hall  not  have 
the  emblements,  becaufe  the  eftate  determines  by  his  own 
act,  the  exception  fhall  not  reach  his  lefTee  who  is  a  third 
perfon.  As  in  the  cafe  of  a  woman  who  holds  durante  vidui- 
tate ;  her  taking  hufband  is  her  own  act,  and  therefore  de- 
prives her  of  the  emblements  :  but  if  fhe  leafes  her  eftate  to 
a.n  under-tenant,  who  fows  the  land,  and  fhe  then  marries, 
this  her  aft  (hall  not  deprive  the  tenant  of  his  emblements, 
who  is  a  ftranger  and  could  not  prevent  her  *.  The  leiTees 
of  tenants  for  life  had  alfo  at  the  common  lav/  another  moft 
unreafonable  advantage  j  for,  at  the  death  of  their  leflbrs  the 
tenants  for  life,  thefe  under-tenants  might  if  they  pleafed 
quit  the  premifes,  and  pay  no  rent  to  any  body  for  the  occu- 
pation of  the  land  fmce  the  laft  quarter  day,  or  other  day 
affigned  for  payment  of  rent ".  To  remedy  which  it  is  now 
enabled  "",  that  the  executors  or  adminiftrators  of  tenant  for 
life,  on  whofe  death  any  leafe  determined,  fhall  recover  of 
the  lefTee  a  ratable  proportion  of  rent,  from  the  laft  day  of 
payment  to  the  death  of  fuch  leffor. 

II.  The  next  eftate  for  life  is  of  the  legal  kind,  as  con- 
tradiftinguifl:ied  from  conventional ;  w'z.  that  of  tenant  in 
tail  after  pojjibility  of  iffue  extinSf.  This  happens,  where  one 
is  tenant  in  fpecial  tail,  and  a  perfon,  from  whofe  body  the 
jfTue  was  to  fpring,  dies  without  iffue  ;  or,  having  left  iffue, 
that  ifTue  becomes  extindt :  in  either  of  thefe  cafes  the  fur- 
viving  tenant  in  fpecial  tail  becomes  tenant  in  tail  after  pof- 
fibility  of  iffue  extin6f.  As,  where  one  has  an  eftate  to  him 
and  his  heirs  on  the  body  of  his  prefent  wife  to  be  begotten, 
and  the  vnk  dies  without  iffue  "•" :  in  this  cafe  the  man  has  an 
eftate-tail,  which  cannot  poffibly  defccnd  to  any  one ;  and 
therefore  the  law  makes  ufe  of  this  long  periphrafis,  as  abfo- 
lutely  neceflary  to  give  an  adequate  idea  of  his  eftate.  For 
if  it  had   called   him  barely  tenant  in  fee-tail  fpecial^    that 

s  Co.  Litt.  55.  *^  Stat.    II  GcQ.  II,  c.  Jp.  ^.  15. 
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would  not  have  diftinguifhed  him  from  others  ;  and  befides 
he  has  no  longer  an  eftate  of  inheritance,  or  fee  '',  for  he  can 
have  no  heirs,  capable  of  taking  per  formam  don'i.  Had  it 
called  him  tenant  in  tail  without  ijjue,  this  had  only  related  to 
the  prefent  fa£t,  and  vvrould  not  have  excluded  the  poifibility 
of  future  iflue.  Had  he  been  ftilcd  tenant  in  tail  without 
pojfibility  of  ijfue^  this  would  exclude  time  paft  as  well  as 
prefent,  and  he  might  under  this  defcription  never  have  had 
any  poffibility  of  ilfue.  No  definition  therefore  could  io 
exaftly  mark  him  out,  as  this  of  tenant  in  tail  after  pojfibility 
ofijfue  extinB^  which  (with  a  precifion  peculiar  to  our  own 
law)  not  only  takes  in  the  poffibility  of  ifTue  in  tail  which 
he  once  had,  but  alfo  ftates  that  this  poflibility  is  now 
extinguifhed  and  gone. 

This  eftate  muft  be  created  by  the  a£l  of  God,  that  is, 
by  the  death  of  that  perfon  out  of  whofe  body  the  iifue  wa3 
to  fpring ;  for  no  limitation,  conveyance,  or  other  human 
act  can  make  it.  For,  if  land  be  given  to  a  man  and  his 
wife,  and  the  heirs  of  their  two  bodies  begotten,  and  they  are 
divorced  a  vinculo  matritnoniiy  they  (hall  neither  of  them  have 
this  eftate,  but  be  barely  tenants  for  life,  notwithftanding 
the  inheritance  once  vefted  in  them  y.  A  poffibility  of  ifTue 
is  always  fuppofed  to  exift,  in  law,  unlefs  extinguished  by 
the  death  of  the  parties ;  even  though  the  donees  be  each  of 
them  an  hundred  years  old  •'. 

This  jeftate  is  of  an  amphibious  nature,  partaking  partly 
of  an  eftate-tail,  and  partly  of  an  eftate  for  life.  The  tenant 
is,  in  truth,  only  tenant  for  life,  but  with  many  of  the  pri- 
vileges of  a  tenant  in  tail ;  as,  not  to  be  punifhable  for 
wafte,  If^c  * :  or,  he  is  tenant  in  tail,  with  many  of  the  re- 
ftridtions  of  a  tenant  for  life  ;  as,  to  forfeit  his  eftate  if  he 
^ienes  it  in  fee-fimple  ^  :  whereas  fuch  alienation  by  tenant 
in  tail,  though  voidable  by  the  ifTue,  is  no  forfeiture  of  the 
eftate  to  the  reverftoner ;  who  is  not  concerned  in  intereft, 

X  I  Roll.  Rep.  184.   II  Rep.  80,  «  Co.  L/tt.  27. 
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till  all  poffibility  of  ifTue  be  extiiK^.  But,  in  general,  the 
law  looks  upon  this  eftate  as  equivalent  to  an  eftate  for  life 
only ;  and,  as  fuch,  will  permit  this  tenant  to  exchange  his 
eftate  with  a  tenant  for  life ;  which  exchange  can  only  be 
made,  as  we  fhall  fee  hereafter,  of  eflates  that  are  equal  in 
their  nature. 

III.  Tenant  by  the  curtefy  of  England^  is  where  a  man 
marries  a  woman  feifed  of  lands  and  tenements  in  fee-fimple 
or  fee- tail  i  that  is,  of  an  eftate  of  inheritance  ;  and  has  by 
her  iflue,  born  alive,  which  was  capable  of  inheriting  her 
eftate.  In  this  cafe,  he  ftiall  on  the  death  of  his  wife,  hold 
the  lands  for  his  life,  as  tenant  by  the  curtefy  of  England  '« 

This  eftate,  according  to  Littleton,  has  it's  denomination, 
f^  becaufe  it  is  ufed  within  the  realm  of  England  only  j  and  it 
is  faid  in  the  mirrour  ^  to  have  been  introduced  by  king  Henry 
the  firft  :  but  it  appears  alfo  to  have  been  the  eftabliftied  law 
-^,  of  Scotland,  wherein  it  was  called  curialitas  ^ :  fo  that  pro- 
bably our  word  curtefy  was  underftood  to  fignify  rather  an 
attendance  upon  the  lord's  court  or  curtis,  (that  is,  being  hifi 
vafal  or  tenant)  than  to  denote  any  peculiar  favour  belonging 
to  this  ifiand.  And  therefore  it  is  laid  down  ^  that  by  having 
iffue,  the  huftjand  fliall  be  entitled  to  do  homage  to  the  lord, 
for  the  wife's  lands,  alone:  whereas,  before  iflue  had,  they 
muft  both  have  done  it  together.  It  is  likewife  ufed  in  Ire- 
land, by  virtue  of  an  ordinance  of  king  Henry  III  °.  It  alfo 
appears '"  to  have  obtained  in  Normandy ;  and  was  likewife 
ufed  among  the  antient  Almains  or  Germans  *.  And  yet  it 
is  not  generally  apprehended  to  have  been  a  confequence  of 
feodal  tenure  ^,  though  I  think  fome  fubftantial  feodal  reafons 
may  be  given  for  it's  introdudion.  For,  if  a  woman  feifed 
of  lands  hath  iflue  by  her  hufband,  and  dies,  the  huflsand  is 
the  natural  guardian  of  the  child,  and  as  fuch  is  in  reafon 
entitled  to  the  profits  of  the  lands  in  order  to  maintain  it:  and 

c  Litt.  §.  35.  52.  e  Pat.  II  H.  III.  m.  30.  in  2  Bac. 

0  c,  I,  §.  3.  Ahr.  659. 

F  Crag.  /.  2.  /.  19.  §.  4,  ^  Grand  Coujlum.  c.  119. 

*■  Litt,  §.  90.   Co.  Litt.  30,  67,  '  Lindeiibrog.  LL.  ^fman,  t.  92. 

k  Wright,  394, 

therefore 
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therefore  the  heir  apparent  of  a  tenant  by  the  cuitefy  could 
not  be  in  ward  to  the  lord  of  the  fee,  during  the  life  of  fuch 
tenant  K  As  foon  therefore  as  any  child  was  born^  the  father 
began  to  have  a  permanent  intereft  in  the  lands,  \q  became 
one  of  the  pares  curtis,  and  was  called  tenant  by  t^e  curtefy 
initiate',  and  this  eftate  being  once  veiled  in  him  by  the  birth 
of  the  child,  was  not  liable  to  be  determined  by  (he  fubfe- 
quent  death  or  coming  of  age  of  the  infant. 


There  are  four  requifites  neceflary  to  make  a  tenancy  by 
the  curtefy  j  marriage,  feifin  of  the  wife,  ifllie,  add  death 
of  the  wife  "'.  i.  The  marriage  muft  be  canonical,  and  legaj. 
2.  The  feifin  of  the  wife  muft  be  an  adlual  feifin,  01  poffet- 
fion  of  the  lands ;  not  a  bare  right  to  poflefs,  which  is  a 
feifin  in  law,  but  an  adual  poflelfion,  which  is  a  feifin 
in  deed.  And  therefore  a  man  fhall  not  be  tenant  by  the 
curtefy  of  a  remainder  or  reverfion.  But  of  fome  incorporeal 
hereditaments  a  man  may  be  tenant  by  the  curtefy,  though 
there  have  been  no  actual  feifin  of  the  wife  :  as  in  cafe  of 
an  advowfon,  where  the  church  has  not  become  void  in  the 
life  time  of  the  wife  j  which  a  man  may  hold  by  the 
curtefy,  becaufe  it  is  impofiible  to  have  had  aclual  feifin  of 
it,  and  impotentia  excufat  legem ".  If  the  wife  be  an  idiot,  the 
hufband  fliall  not  be  tenant  by  the  curtefy  of  her  lands  ;  for 
the  king  by  prerogative  is  entitled  to  them,  the  inftant  fhe 
herfelf  has  any  title  :  and  fince  fhe  could  never  be  rightfully 
feifed  of  the  lands,  and  the  hufband's  title  depends  entirely 
upon  her  feifin,  the  hufband  can  have  no  title  as  tenant  by 
the  curtefy  °.  3.  The  ifTue  muft  be  born  alive..  Some  have 
had  a  notion  that  it  muft  be  heard  to  cry  ;  but  that  is  a  mif- 
take.  Crying  indeed  is  the  Jlrojigeji  evidence  of  it's  being 
born  alive ;  but  it  is  not  the  only  evidence  p.  The  ifiue  alfo 
muft  be  born  during  the  life  of  the  mother  j  for,  if  the 
mother  dies  in  labour,  and  the  Caefarean  operation  is  per- 
formed, the  hufband  in  this,  cafe  fhall  not  be  tenant  by  the 

1  F.N.  B.  143.  •  Co.  V.tx.  30.   Plowd,  263. 

n>  Co.  Litt.  30,  P  Dyer.  25.  2  Rep.  34. 

"  Ibid,  29, 

curtefv ; 
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cuitefy  :  becaufe,  at  the  inftant  of  the  mother's  death,  he 
was  clearly  not  entitled,  as  having  had  no  ifTue  born,  but 
the  land  cefcended  to  the  child,  while  he  was  yet  in  his 
mother's  womb  ;  and  the  eftate,  being  once  fo  veiled,  fhall 
not  after v^ards  be  taken  from  him  "i.  In  gavelkind  lands,  a 
hufband  may  be  tenant  by  the  curtefy  without  having  any 
iflue'^.  3ut  in  general  there  muft  be  iflue  born;  and  fuch 
ifTue  mull  alfo  be  capable  of  inheriting  the  mother's  eftate  *. 
Therefore  if  a  woman  be  tenant  in  tail  male,  and  hath  only 
a  daughter  born,  the  hufband  is  not  thereby  entitled  to  be 
tenant  by  the  curtefy ;  becaufe  fuch  iffue  female  can  never 
inherit  the  eftate  in  tail  male '.  And  this  feems  to  be  the 
true  reafon,  why  the  hufband  cannot  be  tenant  by  the  cur- 
tefy of  any  lands  of  which  the  wife  was  not  a6lually  feifed  : 
becaufe,  in  order  to  entitle  himfelf  to  fuch  eflate,  he  muft 
have  begotten  iflue  that  may  be  heir  to  the  wife  ;  but  no  one 
by  the  ftanding  rule  of  law,  can  be  heir  to  the  anceftor  of 
any  land,  whereof  the  anceflor  was  not  a£tually  feifed  ;  and 
therefore,  as  the  hufband  hath  never  begotten  any  iffue  that 
can  be  heir  to  thote  lands,  he  fhall  not  be  tenant  of  them  by 
the  curtefy  ".  And  hence  we  may  obferve,  with  how  much 
nicety  and  confideration  the  old  rules  of  law  were  framed  ; 
and  how  clofely  they  are  conne«^ed  and  interwoven  together, 
fupporting,  illuftrating,  and  demonftrating  one  another. 
The  time  when  the  ifTue  was  born  is  immaterial,  provided  it 
were  during  the  coverture  :  for,  whether  it  were  born  before 
or  after  the  wife's  feifm  of  the  lands,  whether  it  be  living  or 
dead  at  the  time  of  the  feifm,  or  at  the  time  of  the  wife's 
deceafe,  the  hufband  fhall  be  tenant  by  the  curtefy^*".  The 
hufband  by  the  birth  of  the  child  becomes  (as  was  before 
obfei'ved)  tenant  by  the  curtefy  itiitiate^,  and  may  do  many 
acb  to  charge  the  lands  ;  but  his  cflate  is  not  conjummate  till 
the^ death  of  the  wife;  which  is  the  fourth  and  lafl  requifite 
to  majce  a  complete  tenant  by  the  curtefy  y. 

1  Co.  Litt.  2y,.  "  Ibid.  40. 

Ibid,  30-  *■  Ibid.  25. 

Litt.  ^.  56..  ■»  Ibid.  ■50. 

■  Cc.  Ljtt.jij  -^  Ibid. 

II.  Tenant 
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IV.  Tenant  in  doiuer  is  where  the  hufband  of  a  woman 
is  Teifed  of  an  eftate  of  inheritance,  and  dies ;  in  this  cafe, 
the  v/ife  ihall  have  the  third  part  of  all  the  lands  and  tene- 
ments whereof  he  was  feifed  during  the  coverture,  to  hold 
to  herfelf  for  the  term  of  her  natural  life^. 

Dower  is  called  in  Latin  by  the  iovtxgn  ]nxi^s  doarium^ 
but  by  Bra(5lon  and  our  Englifti  writers  dos :  which  among 
the  Romans  fignified  the  marriage  portion,  which  the  wife 
brought  to  her  hufband  ;  but  with  us  is  applied  to  fignify  this 
kind  of  eftate,  to  which  the  civil  law,  in  it's  original  ftate, 
had  nothing  that  bore  a  refemblance  :  nor  indeed  is  there  any 
thing  in  general  more  different,  than  the  regulation  of  landed 
property  according  to  the  Englifli,  and  Roman  laws.  Dower 
out  of  lands  feems  alfo  to  have  been  unknown  in  the  early 
part  of  our  Saxon  conflitution  ;  for,  in  the  laws  of  king 
Edmond%  the  wife  is  directed  to  be  fupported  wholly  out 
of  the  perfonal  eflate.  Afterwards,  as  may  be  feen  in  ga- 
velkind tenure,  the  widow  became  entitled  to  a  conditional 
eftate  in  one  half,  of  the  lands  ;  with  a  provifo  that  fhe  re- 
mained chafle  and  unmarried  ''  ;  as  is  ufual  alfo  in  copyhold 
dowers,  or  free  bench.  Yet  fome*^  have  afcribed  the  intro- 
du^ion  of  dower  to  the  Normans,  as  a  branch  of  their  local 
tenures ;  though  we  cannot  expert  any  feodal  reafon  for  it's 
invention,  fmce  it  was  not  a  part  of  the  pure,  primitive,  fim- 
ple  law  of  feuds,  but  was  firfl  of  all  introduced  into  that 
fyftem  (wherein  it  was  called  triens^  tert'ia^^  and  dvtaliiium) 
by  the  emperor  Frederick  the  fecond  ^  j  who  was  cotempo- 
rary  with  our  king  Henry  III.  It  is  poffiblc  therefore  that  it 
might  be  with  us  the  relic  of  a  Daniih  cuflom  :  Unce,  ac- 
cording to  the  hiflorians  of  that  country,  dower  was  intro- 
duced into  Denmark  by  Swein,  the  father  of  our  Canute  the 
great,  out  of  gratitude  to  the  Danilh  ladies,  who  fold  all  their 

2  Lift.  §.  36.  c  Wright.  192. 

a  Wilk.  75.  d  Crag.  /,  2.   t.  12.   §.-9. 

t>  Somner.  Gavelk.  51.  Co.Litt.  33.  =  ISid. 
Bro,  Doiver.  70. 
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jewels  to  ranfom  him  when  taken  prifoner  by  the  Vandals  *". 
However  this  be,  the  reafon,  which  our  law  gives  for  adopt- 
ing it,  is  a  very  plain  and  fenfible  one ;  for  the  fuftenance 
of  the  wife,  and  the  nurture  and  education  of  the  younger 
children  ^. 

In  treating  of  this  eftatc,  let  us,  firft,  confidcr,  who  may 
be  endowed  ;  fecondly,  of  ^f^«^  fhe  may  be  endowed  ;  third- 
ly, the  manner  howfh^  fhall  be  endowed;  and  fourthly,  how 
dower  may  be  barred  or  prevented. 

1.  Who  may  be  endowed.  She  muft  be  the  a£lual  wife 
of  the  party  at  the  time  of  his  deceafe.  If  {he  be  divorced 
a  vinculo  matri?fionii,  fhe  fhall  not  be  endowed  ;  for  ubi  nul- 
lum matrbnonium^  ibi  nulla  dos^.  But  a  divorce  a  menfa  et 
ihoro  only  doth  not  deftroy  the  dower '  ;  no,  not  even  for 
adultery  itfelf,  by  the  common  law  ''.  Yet  now  by  the  fta- 
tute  Weftm.  2 '.  if  a  woman  elopes  from  her  hufband,  and 
lives  with  an  adulterer,  fhe  fliall  lofe  her  dower,  unlefs  her 
hufband  be  voluntarily  reconciled  to  her.  It  was  formerly 
held,  that  the  wife  of  an  idiot  might  be  endowed,  though 
the  hufband  of  an  idiot  could  not  be  tenant  by  the  curtefy"": 
but  as  it  feems  to  be  at  prefent  agreed,  upon  principles  of 
found  fenfe  and  reafoji,  that  an  idiot  cannot  marry,  being  in- 
capable of  confenting  to  any  contradt,  this  dodrine  cannot 
now  take  place.  By  the  antient  law  the  wife  of  a  perfon  at- 
tainted of  treafon  or  felony  could  not  be  endowed ;  to  the  in- 
tent, fays  Staunforde",  that,  if  the  love  of  a  man's  own 
life  cannot  reflrain  him  from  fuch  atrocious  a6ls,  the  love  of 
his  wife  and  children  may:  though  Britton  °  gives  it  another 
turn  ;  viz.  that  it  is  prefumed  the  wife  was  privy  to  her  huf- 
band's  crime.  However,  the  flatute  i  Edw.  VI.  c.  12.  abated 
the  rigor  of  the  common  law  in  this  particular,  and  allowed 

i  Mod.  Un.  Hift.  xxxii,  gt.  Jot^luU  et  tricr.th  ex  bonis  ir.tbilibus  I'h-':, 

S  Braft.  /.  2.  c.  39.    Co.  Litt.  30.  (Sticrnh.  /.  3.  e.  2.) 
h  Braa.  /.  2.  c.  39.  §.  4.  '   13  E'^^^-  !•  «•-  34» 

i  Co.  Litt.  32.  •"  Co.  Litt.  31. 

k  Yet,  ajT.ong  the  antient  Goths,  an  n  P.  C.  b.  3.  c,  3. 

adulterels  was  punifhcd  b)'  the  lofs  ot  her         o  c.  no. 
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the  wife  her  dower.  But  a  fubfequent  ftatuteP  revived  this 
leverity  againft  the  widows  of  traitors,  who  are  now  barred 
of  their  dower,  (except  in  the  cafe  of  certain  modern  trea- 
fons  relating  to  the  coin^^)  but  not  the  widows  of  felons.  An 
alien  alfo  cannot  be  endowed,  unlefs  fhe  be  queen  confort  ; 
for  no  alien  is  capable  of  holding  lands  ^  The  wife  muft  be 
above  nine  years  old  at  her  hufband's  death,  othervvife  fhe 
ihall  not  be  endowed  * :  though  in  Brafton's  time  the  age 
was  indefinite,  and  dower  was  then  only  due  "_/;  uxor  pojjit 
*'  dotem  proT7iereri^  et  vimm  fii/ihiere\'^ 

2.  We  are  next  to  enquire,  of  what  a  wife  may  be  en- 
dowed. And  fhe  is  now  by  law  entitled  to  be  endowed  of  all 
lands  and  tenements,  of  which  her  hufband  was  feifed  in  fee- 
fimple  or  fee-tail  at  any  time  during  the  coverture  ;  and  of 
which  any  ifTue,  which  fhe  might  have  had,  might  by  pofli- 
bility  have  been  heir".  Therefore  if  a  man,  feifed  in  fee- 
fimple,  hath  a  fon  by  his  firft  wife,  and  after  marries  a  fe- 
cond  wife,  fhe  fhall  be  endowed  of  his  lands ;  for  her  iffue 
might  by  pofHbility  have  been  heir,  on  the  death  of  the  fon 
by  the  former  wife.  But,  if  there  be  a  donee  in  fpecial  tail, 
who  holds  lands  to  him  and  the  heirs  of  his  body  begotten. 
on  Jane  his  wife ;  though  Jane  may  be  endowed  of  thefe 
lands,  yet  if  Jane  dies,  and  he  marries  a  fecond  wife,  that 
iecond  wife  fhall  never  be  endowed  of  the  lands  entailed  ; 
for  no  ifTue,  that  fhe  could  have,  could  by  any  poflibility  in- 
herit them  ".  A  feifin  in  law  of  the  hufband  will  be  as  ef- 
fedual  as  a  feihn  in  deed,  in  order  to  render  the  wife  dowa- 
ble  ;  for  it  is  not  in  the  wife's  power  to  bring  the  hufband's 
title  to  an  adual  feifin,  as  it  is  in  the  hufband's  power  to  do 
with  regard  to  the  wife's  lands  :  which  is  one  reafon  why  he 
fhall  not  be  tenant  by  the  curtefy,  but  of  fuch  lands  whereof 
the  wife,  or  he  himfelf  in  her  right,  was  actually  feifed  in 
deed*.     The  feifin  of  the  hufband,  for  a  tranfitory  inflant 

P  5  &  6  Edw.  VI.  c.  II,  s  Litt.  §.  56. 

q  Stat.  5Eliz.  c,  1 1.     iSEliz,  c.  I.  '  /.  a.  r.  9.  §.  3. 

8&9W.  III.  C.26.  15  &  16  Geo.  11.  u  Litt.  §.  36.  53. 

f  Co.  Litt.  31.  w  Co.  Litt.  31. 

I  2  only. 
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only,  when  the  fame  a6l  which  gives  him  the  eftate  conveys 
it  alfo  out  of  him  again,  (as  where  by  a  fine  land  is  granted 
to  a  man,  and  he  immediately  renders  it  back  by  the  fame 
fine)  fuch  a  feifm  will  not  entitle  the  wife  to  dower'' :  for 
the  land  was  merely  in  tranfitu^  and  never  refted  in  the  huf- 
band.  But,  if  the  land  abides  in  him  for  a  fmgle  moment, 
it  feems  that  the  wife  fhall  be  endowed  thereof  y.  And,  in 
ihort,  a  widow  may  be  endowed  of  all  her  bufband's  lands, 
tenements,  and  hereditaments,  corporeal  or  incorporeal,  un- 
der the  reftriflions  before-mentioned  j  unlefs  there  be  fome 
fpecial  reafon  to  the  contrary.  Tha^,  a  woman  fhall  not 
be  endowed  of  a  caflle,  built  for  defence  of  the  realm  ^  : 
nor  of  a  common  without  ftint;  for,  as  the  heir  would  then 
have  one  portion  of  this  common,  and  the  widow  another, 
and  both  without  ftint,  the  common  would  be  doubly  ftock- 
ed  ^.  Copyhold  eftates  are  alfo  not  liable  to  dower,  being 
only  eftates  at  the  lord's  will ;  unlefs  by  the  fpecial  cuftom 
of  the  manor,  in  which  cafe  it  is  ufually  called  the  widow's 
free-bench  ''.  But,  where  dower  is  allowable,  it  matters 
not,  though  the  hufband  aliene  the  lands  dilring  the  cover- 
ture J  for  he  alienes  them  liable  to  dower  '^, 

3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be 
endowed.  There  are  now  fubfifting  four  fpecies  of  dower  j 
the  fifth,  mentioned  by  Littleton  ^^  de  la  plus  belle^  having 
been  aboliflicd  together  with  the  military  tenures,  of  which 
it  was  a  confequence.  i.  Dower  by  the  common  law  \  or 
that  which  is  before  defcribed.  2.  Dower  by  particular  cuf- 
io7n  ' ;  as  that  the  wife  flaould  have  half  the  huft»and's  lands, 
or  in  fome  places  the  whole,  and  in  fome  only  a  quarter. 
3.  Dower  ad  ojiium  eccleftae  ^ :  which  is  whei"C  tenant  in  fee- 
s' Cro.  Jac.  6x5.  2  Rep.  67.  Co.  fcifin  his  widow  had  a  verdiifl  for  her 
Litt.  31.  dower.     (Cro.  Eliz.  503.) 

y  This  doftrine  was  extended  very  far  z  Co.  Litt.  31.     3  Lev,  40X. 

bv  a  jury  in  Wales,  where  the  father  and  a  Co.  Litt.  32.     j  Jon.  315. 

fon  were  both  hanged  in  one  cart,  but  b  4  Rep.  22. 

the  fon  was  fuppofed  to  have  furvived  tlie  c  co.  Litt,  32. 

father,  by  appearing  to  ftrugglc  longcrt  ;  <^  §.  4S,  49. 

whereby  he  becanae  feifcd  of  an  eftate  by  c  Ljtt.  ^.  37, 

furvivcilhip,  in  confec^ucnce  of  which  f  li>U.  §.  39. 

'  fimple 
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fimple  of  full  age,  openly  at  the  church  door,  where  all  mar- 
riages were  formerly  celebrated,  after  affiance  made  and  (fir 
Edward  Coke  in  his  tranflation  adds)  troth  plighted  between 
them,  doth  endow  his  wife  with  the  whole,  or  fuch  quantity 
as  he  fhall  pleafe,  of  his  lands  ;  at  the  fame  time  fpecifying 
and  afcertaining  the  fame:  on  which  the  v/ife,  after  her 
hufband's  death,  may  enter  without  farther  ceremony. 
4.  Dower  ex  ajjenfu  patris^;  which  is  only  a  fpecies  of 
dower  ad  oji'ium  ecclefiae^  made  when  the  hufband's  father  is 
alive,  and  the  fon  by  his  confent,  exprefsly  given,  endows 
his  wife  with  parcel  of  his  father's  lands.  In  either  of  thefe 
cafes,  they  muft  (to  prevent  frauds)  be  made'*  bi  facte  eccle- 
ftae  et  ad  ojlium  eccleftae ;  non  enim  vahnt  fa^a  in  ledo  mortally 
nee  in  camera^  aut  alibi  ubi  clandejiina  fuere  cotyugia. 

It  is  curious  to  obferve  the  feveral  revolutions  which  the 
doftrine  of  dower  has  undergone,  fmce  it's  introdu£lion  in- 
to England.  It  feems  firft  to  have  been  of  the  nature  of 
the  dower  in  gavelkind,  before-mentioned  ;  viz.  a  moiety  of 
the  hufband's  lands,  but  forfeitable  by  incontinency  or  a  fc- 
cond  marriage.  By  the  famous  charter  of  Henry  I,  this 
condition,  of  widowhood  and  chaftity,  was  only  required  in 
calf*  the  hufband  left  any  ifTue' :  and  afterwards  we  hear  no 
more  of  it.  Under  Henry  the  fecond,  according  to  Glan- 
vil '',  the  dower  ad  ojhum  ecdefiae  was  the  moft  ufual  fpecies 
of  dower  ;  and  here,  as  well  as  in  Normandy ',  it  was  bind- 
ing upon  the  wife,  if  by  her  confented  to  at  the  time  of  mar- 
riage. Neither,  in  thofe  days  of  feodal  rigor,  was  the  huf- 
band  allowed  to  endow  her  ad  ojiium  ecdefiae  with  more  than 
the  third  part  of  the  lands  whereof  he  then  was  feifed,  though 
he  might  endow  her  with  lefs ;  left  by  fuch  liberal  endow- 
ments the  lord  fhould  be  defrauded  of  his  wardfhips  and 
other  feodal  profits  ■".     But  if  no  fpecific  dotation  was  made 

?  Litt.  ^.  40.  ghime/erTiai'Crif.     (Cart.  Hen,  I,  A.  D. 

h  Bra£ton. /.  2.  c,  39.  §.  4.  iioi.     IntioJ.    to  great  charter,  edit, 

*  Si  mortuo  -viro  uxor  ejus  remanftrU ,  Oxon.  pag.  iv.) 

etfmeliberisfuerit,  dotem  fuam  habebit ;  k  /.  6.  c,  i.  fif  2. 

'—fi'vero  uxor  cum  liberh  remanferil,  do-  1  Gr.  Coujlum,  C.  101. 

::m  quidcm  kabekit,  dum  cerput  fuum  k-  m  Bra£l.  /.  a.  c,  39,  §.6. 

I  3  at 
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at  the  church  porch,  then  flie  was  endowed  by  the  common  law 
of  the  third  part  (which  was  called  her  dos  rationabilis)  of 
fuch  lands  and  tenements,  as  the  hufband  was  fcifed  of  at 
the  time  of  the  efpoufals,  and  no  other ;  unlefs  he  fpecially 
engaged  before  the  prieft  to  endow  her  of  his  future  acquifi- 
tions":  and,  if  the  hufband  had  no  lands,  an  endowment 
in  goods,  chattels,  or  money,  at  the  time  of  efpoufals,  was 
a  bar  of  any  dower  °  in  lands  which  he  afterwards  acquired  p. 
In  king  John's  ynagna  carta^  and  the  firft  charter  of  Henry 
III  "5,  no  mention  is  made  of  any  alteration  of  the  common 
Jaw,  in  refpe6t  of  the  lands  fubjedl  to  dower  :  but  in  thofe 
of  1217,  and  1224,  it  is  particularly  provided,  that  a  widow 
fhall  be  entitled  for  her  dower  to  the  third  part  of  all  fuch 
lands  as  the  hufband  had  held  in  his  life-time'' :  yet,  in  cafe 
of  a  fpecific  endowment  of  lefs  ad  ojl'ium  ecclejiae,  the  widow 
had  ftill  no  power  to  waive  it  after  her  hufband's  death.  And 
this  continued  to  be  law,  during  the  reigns  of  Henry  III  and 
Edward  I  ^  In  Henry  IV's  time  it  was  denied  to  be  law, 
that  a  woman  can  be  endowed  of  her  hufband's  goods  and 
chattels ' :  and,  under  Edward  IV,  Littleton  lays  it  down  ex- 


n  De  queRuJuo  (Glanv,  \h\d.)  de  ter- 
ris  acjuijitis  et  acquirendis.   (Brafl.  ibid.) 

"  Glanv.  c.  2. 

P  When  fpecial  endowments  were 
n-.aJc  adojiiun:  ecckfiae,  the  hufband,  af- 
ter affiance  made,  and  troth  plighted, 
uled  to  declare  with  what  fpecific  lands 
he  meant  to  endow  his  wife,  quod  dotat 
earn  dc  tali  manerie  cum  pcrtincntiis,  &'c, 
Braft.  Hid,  and  therefore  in  the  old  York 
ritual  (Seld.  Ux.  Hetr.  I.  z.  c.  27.)  there 
is,  at  this  part  of  the  matrimcnial  fer- 
vice,  the  following  rubric  ;  "  facerdos 
*'  JKten-cget  dolemmuHeris ;  et,Ji  terra  a 
'*  in  dotem  detur,  tunc  dicatur  pfalmus  ific, 
*'  &'c."  When  the  wife  was  endowed 
geiverally  fuii  quis  uxorem  Juan:  doiave- 
ri:  in  gcrera/i,  de  omnibus  terr'ts  it  :em- 
)neitt:si  Braft.  ;^'i/.^  the  hufband  feenrts 
to  have  faid,  "  with  all  my  lands  and 
"  tenements  I  thee  endow;"  and  then 
they  all  became  liable  to  her  dower. 
Wlien  he  endowed  her  with  petfoaalty 


only,  he  ufed  to  fay,  "  with  all  ray 
"  worldly  goods,  (or,  as  the  Saliibury 
"  ritual  has  it,  iv'ith  all  my  viorldly 
"  chattel)  I  thee  endow;"  which  in- 
titled  the  wife  to  her  thirds,  or  pars  ra- 
tionabilis, of  his  perfonal  eflate,  which 
is  provided  for  by  magna  carta,  cap,  7,6, 
and  will  be  farther  treated  of  in  the  con- 
cluding chapter  of  this  book :  though 
the  retaining  this  laft  expreflion  in  our 
modern  liturgy,  if  of  any  meaning  at 
all,  can  now  refer  only  to  the  right  of 
maintenance,  which  fhe  acquires  during 
coverture,  out  of  her  hufband's  perfo* 
nalty, 

q  ^.  D.  1216;  c.  7.  edit.  Oxoti. 

'  ^ffig^itur  autem  ei  pro  dote  Jua  tertia 
pars  totiui  terrae  maritijui  quae  fua  fuit 
in  'vita  Jua,  mfi  dc  minori  dotata  futrit 
ad  ojlium  ecclejiae,  Cj,     (Ibid,) 

s  Braft.  ubi  fupr.  Britton.  c.  lOl. 
loz.     Flet.  /.  5.  c.  23.  §.  II,  12. 

t  P.  7  Hen.  jy.  13,  14.      ' 

prefsly. 
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prefsly,  that  a  woman  maybe  endowed  ad  e/Iium  ecc/ejiae  with 
more  than  a  third  parfj  and  fhall  have  her  ele6lion,  after 
her  hufband's  death,  to  accept  fuch  dower,  or  refufc  it  and 
betake  herfelf  to  her  dower  at  common  law  "'.  Which  ftate 
of  uncertainty  was  probably  the  reafon,  that  thefe  fpecific 
dowers,  ad  ojliwn  ecclefiae  and  ex  ajfenfu  patris,  have  fmce 
fallen  into  total  difufe. 

I  PROCEED  therefore  to  confider  the  method  of  endow- 
ment, or  afligning  dower,  by  the  common  law,  which  is  now 
the  only  ufual  fpecies.  By  the  old  law,  grounded  on  the 
feodal  exa<5lions,  a  woman  could  not  be  endowed  without  a 
fine  paid  to  the  lord  :  neither  could  fhe  marry  again  without 
his  licence  ;  left  fhe  ftiould  contrail  herfelf,  and  fo  convey 
part  of  the  feud,  to  the  lord's  enemy*.  This  licence  the 
lords  took  care  to  be  well  paid  for  ;  and,  as  it  feems,  would 
fometimes  force  the  dowager  to  a  fecond  marriage,  in  order 
to  gain  the  fine.  But,  to  remedy  thefe  opprefHons,  it  was 
provided,  firft  by  the  charter  of  Henry  I  y,  and  afterwards 
by  ?nagna  carta^,  that  the  widow  fhall  pay  nothing  for  her 
marriage,  nor  fhall  be  diftreined  to  marry  afreih,  if  fhe 
choofes  to  live  without  a  hufband  ;  but  fhall  not  however 
marry  againft  the  confent  of  the  lord  :  and  farther,  that  no- 
thing fhall  be  taken  for  aflignment  of  the  widow's  dower, 
but  that  fhe  fhall  remain  in  her  hufband's  capital  manfion- 
houfe  for  forty  days  after  his  death,  during  which  time  her 
dower  fhall  be  affigned.  Thefe  forty  days  are  called  the  wi- 
dow's quarentine;  a  term  made  ufe  of  in  law  to  fignify  the 
number  of  forty  days,  whether  applied  to  this  occafion,  or 
any  othe/  ^.  The  particular  lands,  to  be  held  in  dower,  muft 
be  afTigned  **  by  the  heir  of  the  hufband,  or  his  guardian  ; 
not  only  for  the  fake  of  notoriety,  but  alfo  to  entitle  the  lord 
of  the  fee  to  demand  his  fervices  of  the  heir,  in  refpedl  of 
the  lands  fo  holden.  For  the  heir  by  this  entry  becomes  tenant 

"  §•  39-     F.  N.  B,  150.  -I  It  fignifies,  in  particular,  the  forty 

'^.  §.41.  days,  which  penans  coming  from  infedted 

^  Mirr.  c.  j.  §.  j.  countries  are  obliged  to  v/ait,  before  they 

y  ub't  Jufra.  .-ire  permitted  to  land  in  England. 

^  cfp.  7.  b  Cj.  Litt.  34,  55. 

I  4.  thereof 
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thereof  to  the  lord,  and  the  widow  is  immediate  tenant  to 
the  heir,  by  a  kind  of  fubinfeudation  or  under-tenancy, 
completed  by  this  invefliture  or  aflignment :  which  tenure 
may  ftill  be  created,  notwithflanding  the  ftatute  of  quia  emp" 
tores,  becaufe  the  heir  parts  not  with  the  fee-fimple,  but  only 
with  an  eftate  for  life.  If  the  heir  or  his  guardian  do  not 
affign  her  dower  within  the  term  of  quarentine,  or  do  affign 
it  unfairly,  flie  has  her  remedy  at  law,  and  the  fherifF  is  ap- 
pointed to  affign  it '^.  Or  if  the  heir  (being  underage)  or 
his  guardian,  aflign  more  than  fhe  ought  to  have,  it  may  be 
afterwards  remedied  by  writ  of  admeafurement  of  dower  •*.  If 
the  thing  of  which  Ihe  is  endowed  be  divifible,  her  dower 
muft  be  fet  out  by  metes  and  bounds  ;  but,  if  it  be  indivifi- 
ble,  fhe  muft  be  endowed  fpecially  ;  as,  of  the  third  pre- 
fentation  to  a  church,  the  third  toll-difh  of  a  mill,  the  third 
part  of  the  profits  of  an  office,  the  third  fheaf  of  tithe,  and 
the  like^ 

Upon  preconcerted  marriages,  and  in  eflates  of  confi- 
derable  confequence,  tenancy  in  dower  happens  very  feldom: 
for,  the  claim  of  the  wife  to  her  dower  at  the  common  law 
diffufmg  itfelf  fo  extenfively,  it  became  a  great  clog  to 
alienations,  and  v/as  otherwife  inconvenient  to  families. 
\\~herefore,  fmce  the  alteration  of  the  antient  law  refpedling 
dower  ad  ojlium  ecclefiae,  which  hath  occafioned  the  entire 
difufe  of  that  fpecies  of  dower,  jointures  have  been  intro- 
duced in  their  flead,  as  a  bar  t©  the  claim  at  common  law. 
Which  leads  me  to  inquire,  laftly, 

4,  How  dower  may  be  barred  or  prevented.  A  widow 
may  be  barred  of  her  dower  not  only  by  elopement,  divorce, 
being  an  alien,  the  treafon  of  her  hufband,  and  other  difa- 
|)ilities  before-mentioned,  but  alfo  by  detaining  the  title 
deeds,  or  evidences  of  the  eftate  from  the  heir ;  until  fhe  re- 
ftores  them  ^ :  and,  by  the  ftatute  of  Gloccfter  ",  if  a  dowa- 
ger alienes  the  land  affigned  \\ti  for  dower,  fhe  forfeits  it  ipfo 


<^  Co.  Lite.  34,  35.  «  Co.  Litt.  3a. 

d  F,   N.  B.   148,     Finch.  L.  314.  <■  Ih'id.  39. 

Sta?.  Weftm.  z.     13  Idw.  I.  e.  7.  8  6  £dw.  I.  c.  7. 


foBo^ 
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fa5io^  and  the  heir  may  recover  it  by  a£lion.  A  woman  al  fo 
may  be  barred  of  her  dower,  by  levying  a  fine  or  fiiffering  a 
reccverv  of  the  lands,  during  her  coverture  ^.  But  the  moft 
ufual  method  of  barring  dowers  is  by  jointures,  as  regulated 
by  the  fl-atute  27  Hen.  VIII.  c.  10. 

A  Jointure,  which  fl-ri6i:ly  fpeaking  fignifies  a  joint  ef- 
tate,  limited  to  both  hufband  and  wife,  but  in  common  ac- 
ceptation extends  alfo  to  a  fole  eftate,  limited  to  the  wife 
only,  is  thus  defined  by  fir  Edward  Coke  *  j  **  a  competent 
*'  livelyhood  of  freehold  for  the  wife,  of  lands  and  tene- 
*'  ments ;  to  take  effect,  in  profit  or  pofieffion,  prefently  after 
*'  the  death  of  the  hufband  ;  for  the  life  of  the  wife  at  leaft." 
This  defcription  is  framed  from  the  purview  of  the  ftatute 
27  Hen.  VIII.  c.  10.  before-mentioned  ;  commonly  called 
the  ftatute  of  ufes^  of  which  we  fhall  fpeak  fully  hereafter. 
At  prefent  I  have  only  to  obfervc,  that,  before  the  making 
<:^that  fi-atute,  the  greateft  part  of  the  land  of  England  was 
conveyed  to  ufes  ;  the  property  or  pofiefiion  of  the  foil  being 
vefted  in  one  man,  and  the  ufe^  or  profits  thereof,  in  ano- 
ther ;  whofc  directions,  with  regard  to  the  difpofition  thereof, 
the  former  was  in  confcience  obliged  to  follow,  and  might 
be  compelled  by  a  court  of  equity  to  obferve.  Now,  though 
a  hufband  had  the  ufe  of  lands  in  abfolute  fce-fiitiple,  yet  the 
wife  was  not  entitled  to  any  dower  therein;  he  not  h^'m^  feijed 
thereof:  wherefore  it  became  ufual,  on  marriage,  to  fettle 
by  exprefs  deed  fome  fpecial  eftate  to  the  ufe  of  the  hufband 
and  his  wife,  for  their  lives,  in  joint-tenancy  or  jointure  ; 
which  fettlement  would  be  a  provifion  for  the  wife  in  cafe 
fhe  furvived  her  hufband.  At  length  the  flatute  of  ufes  or- 
dained, that  fuch  as  had  the  ufe  of  lands,  fhould,  to  all  in- 
tents and  purpofes,  be  reputed  and  taken  to  be  abfolutely 
feifed  and  pofTefTed  of  the  foil  itfelf.  In  confequence  of  which 
legal  feifin,  all  wives  would  have  become  dowable  of  fuch 
lands  as  were  held  to  the  ufe  of  their  hufbands,  and  alfo  en- 
titled at  the  fame  time  to  any  fpecial  lands  that  might  be 
fettled  in  jointure  ;  had  not  the  fame  ftatute  provided,  that 

SI  Pig,  «f  recov,  CG.  i  j  Inft.  36. 

upon 
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upon  making  fuch  an  eftate  in  jointure  to  the  wife  before 
marriage,  fhe  fliall  be  for  ever  precluded  from  her  dower ''. 
But  then  thefe  four  requifites  muft  be  punftually  obferved, 
I.  The  jointure  muft  take  efFeft  immediately  on  the  death 
of  the  hufband.  2.  It  muft  be  for  her  own  life  at  leaft,  and 
not  pur  auter  vie,  or  for  any  term  of  years,  or  other  fnaller 
eftate.  3.  It  muft  be  made  to  herfelf,  and  no  other  in  truft 
for  her.  4.  It  muft  be  made,  and  fo  in  the  deed  particularly 
expreiled  to  be,  in  fatisfa£lion  of  her  whole  dower,  and  not 
of  any  particular  part  of  it.  If  the  jointure  be  made  to  her 
after  marriage,  flie  has  her  eleftion  after  her  huft)and's  death, 
as  in  dower  ad  ojlhim  ecclefiae^  and  may  eitlier  accept  it,  or 
refufe  it  and  betake  herfelf  to  her  dower  at  common  law;  for 
Ihe  was  not  capable  of  confenting  to  it  during  coverture. 
And  if,  by  any  fraud  or  accident,  a  jointure  made  before 
marriage  proves  to  be  on  a  bad  title,  and  the  jointrefs  is 
evicted,  or  turned  out  of  pofleflion,  fhe  fhall  then  (by  the 
provifions  of  the  fame  ftatute)  have  her  dower /)r£; /^«/a  at 
the  common  law '. 

There  are  fome  advantages  attending  tenants  in  dower 
that  do  not  extend  to  jointrefles ;  and  fo,  vice  verfa,  jointrefles 
are  in  fome  rcfpecls  more  privileged  than  tenants  in  dower. 
Tenant  in  dower  by  the  old  common  law  is  fubjedl  to  no  tolls 
or  taxes  ;  and  hers  is  almoft  the  only  eftate  on  which,  when 
derived  from  the  king's  debtor,  the  king  cannot  diftrein  for  his 
debt )  if  contradied  during  the  coverture "".    But,  on  the  other 

^  4  Rep.   I,  2;  "  nji,  affl'itniif'ur.c  JaEla,  cum  dotthus  am- 

1  Thefe  fetticrneuts,  previous  to  mar-  "  murjcan:.     Ilu'y.is  omnis  pecuniae  con- 

r'-ige,  fcem  to  have  been  in  ufe  among  "  Jiinffim  ratio  hahctur,  fruSluJque  fcr- 

tl'.e  aiilient  Germans,  and  their  kindred  ''  lantw.     Uter  eorum  ijita  fupero'vir, 

Ti.ition  the  Gauls.    Of  the  former  Taci-  "  ad  eun:  pan   utritijjue  cum  frulilbus 

tus  gives  us  this  account.    "  Dotem  non  "  fupaiorum  temporum  pcrvenit"    The 

"  uxor  niarito,  fed  uxori  maritui  affcrt:  dnuphin's  commentator  on  Caefar  fup- 

"  interj'untparentes  et  propinqui,  et  mune-  pofes  that  this  Gaulifh  cuftom  v\as  the 

*'  ra  probanr."    {de  mor.  Germ,  c,  i8.)  ground  of  the  new  regulations  made  by 

And    Caefar,    (d:   hello  Gallico,    I.   6.  Juftinian     {Nov.  97.)    with  regard  to 

f.  jS.)  has  given  us  the  terms  of  a  mar-  the  provifion  for  widows  among  the  Ro- 

riage  fettlement  among  the  Gauls,  as  mans :  but  furcly  there  is  as  much  rea- 

liicely  calculated  as  any  modern  jointure.  fon  to  fuppofe,  that  it  gave  the  hint  for 

*'  Firi,  quantai  pecunim  ab  uxoribus  do-  Our  ftatutable  jointures. 
"  th  nomine  acceperunty  tantai  ex  Ju'u  bo'  "»  Co,  Litt.  31.  a,  F.  N.  B.  150. 

haijd^ 
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hand,  a  widow  may  enter  at  once,  without  any  formal  pro- 
cefs,  on  her  jointure  land  ;  as  {he  alfo  might  have  done  on 
dower  ad  ojliwn  ecdefiae^  which  a  jointure  in  many  points  re- 
fembles  j  and  the  refemblance  was  ftill  greater,  while  that 
fpecies  of  dower  continued  in  it's  primitive  ftate :  whereas 
no  fmall  trouble,  and  a  very  tedious  method  of  proceeding, 
is  neceffary  to  compel  a  legal  affignment  of  dower ".  And, 
what  is  more,  though  dower  be  forfeited  by  the  treafon  of 
the  hufband,  yet  lands  fettled  in  jointure  remained  unim- 
peached  to  the  widow  °.  Wherefore  fir  Edward  Coke  very 
juftly  gives  it  the  preference,  as  being  more  fure  and  fafe  to 
the  widow,  than  even  dower  ad  ojiium  eccleftae,  the  moft  eli- 
gible fpecies  of  any, 

«  Co.  Litt,  36.  «  ttid.  37, 
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Chapter     the     ninth. 

Of    estates    LESS    than 
FREEHOLD. 


OF  eftates,  that  are  lefs  than  freehold,  there  are  three 
forts  ;    I.  Eftates  for  years  :   2.  Eftates  at  will :  3.  Ef- 
tates  by  fufi'erance. 

I.  An  eftate  for  years  is  a  contrail:  for  the  pofleflion  of 
lands  or  tenements,  for  fome  determinate  period  :  and  it  hap- 
pens where  a  man  letteth  them  to  another  for  the  term  of  a 
certain  number  of  years,  agreed  upon  between  the  lefTor  and 
the  leiTee  ^,  and  the  leflee  enters  thereon  ''.  If  the  leafe  be 
but  for  half  a  year,  or  a  quarter,  or  any  lefs  time,  this  leflee 
is  refpefbed  as  a  tenant  for  years  and  is  ftiled  fo  in  fome  legal 
proceedings ;  a  year  being  the  fhorteft  term  which  the  law  in 
this  cafe  takes  notice  of '^.  And  this  may,  not  improperly, 
lead  us  into  a  fhort  explanation  of  the  divifion  and  calcula- 
tion of  time  by  the  Englifti  law. 

The  fpace  of  a  year  is  a  determinate  and  well-known  pe- 
riod, confifting  commonly  of  365  days  :  for,  though  in  bif- 

a  We  may  here  remark,  once  for  all,  is  made :  the  donor  is  one  that  giveth 

that  the  terminations  of  "  —  or"  and  lands  in  tail ;  the  donee  is  he  who  re- 

" — ee"  obtain,  inlaw,  the  one  an  ac-  ceivethit:  he  that  granteth  a  Icafe  is  de- 

tKe,    the  other  a  paflive  fignification  ;  nominated  tJie  leffor ;  a>id  he  to  whom 

the  former  ufually  denoting  the  doer  of  it  is  granted  the  leffee,    (Litt.  §.  57.) 
any  aft,  the  latter  him  to  whom  it  is  **  Und.  58, 

done.    The  feoffor  is  he  that  maketh  a  <=  Uid.  67, 

feoffment ;  the  feoflee  is  he  to  v\  horn  it 

fcxtilc 
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Textile  or  leap-years  it  confifts  properly  of  366,  yet  by  the 
jftatute  21  Hen.  III.  the  increafing  day  in  the  leap-year,  toge- 
ther with  the  preceding  day,  Ihall  be  accounted  for  one  day 
only.  That  of  a  month  is  more  ambiguous  :  there  being, 
in  common  ufe,  two  ways  of  calculating  months  ;  either  as 
lunar,  confifting  of  twenty  eight  days,  the  fuppofed  revolu- 
tion of  the  moon,  thirteen  of  which  make  a  year ;  or,  as 
calendar  months,  of  unequal  lengths,  according  to  the  Julian 
di^vifion  in  our  common  almanacs,  commencing  at  the  ca- 
lends of  each  month,  whereof  in  a  year  there  are  only 
twelve.  A  month  in  law  is  a  lunar  month,  or  twenty  eight 
days,  unlefs  otherwife  exprefled  ;  not  only  becaufe  it  is  al- 
ways one  uniform  period,  but  becaufe  it  falls  naturally  into 
a  quarterly  divifion  by  weeks.  Therefore  a  leafe  for  *'  twelv« 
months"  is  only  for  forty  eight  weeks ;  but  if  it  be  for  "a 
twelvemonth"  in  the  fmgular  number,  it  is  good  for  the 
whole  year  ^.  For  herein  the  law  recedes  from  it's  ufual  cal- 
culation, becaufe  the  ambiguity  between  the  two  methods  of 
computation  ceafes  j  it  being  generally  underftood  that  by 
the  fpace  of  time  called  thus,  in  the  fmgular  number,  a 
twelvemonth,  is  meant  the  whole  year,  confifting  of  one  fo- 
lar  revolution.  In  the  fpace  of  a  day  all  the  twenty  four 
hours  are  ufually  reckoned  ;  the  law  generally  rejefting  all 
fractions  of  a  day,  in  order  to  avoid  difuptes^.  Therefore, 
if  I  am  bound  to  pay  money  on  any  certain  day,  I  difcharge 
the  obligation  if  I  pay  it  before  twelve  o'clock  at  night; 
after  which  the  following  day  commences.  But  to  return  to 
eftates  for  years. 

These  eftates  were  originally  granted  to  mere  farmers  or 
huft)andmen,  who  every  year  rendered  fome  equivalent  in 
money,  provifions,  or  other  rent,  to  the  lefTors  or  landlords  j 
but,  in  order  to  encourage  them  to  manure  and  cultivate  the 
ground,  they  had  a  permanent  intereft  granted  them,  not  de- 
terminable at  the  will  of  the  lord.  And  yet  their  poflefiion 
was  efteemed  of  fo  little  confequence,  that  they  were  rather 
confidered  as  the  bailiffs  or  fervants  of  the  lord,  who  were  to 

^6  Rep.  61.  f  Co,  LItt.  135. 

receive 
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receive  and  account  for  the  profits  at  a  fettled  price,  than  as 

having  any  property  ©f  their  own.  And  therefore  they  w^ere 
not  allowed  to  have  a  freehold  eftate  :  but  their  intereft  (fuch 
as  it  was)  vefted  after  their  deaths  in  their  executors,  who 
were  to  make  up  the  accounts  of  their  tcftator  with  the  lord, 
and  his  other  creditors,  and  were  entitled  to  the  ftock  upon 
the  farm.  The  leflee's  eftate  might  alfo,  by  the  antient  law, 
be  at  any  time  defeated,  by  a  common  recovery  fuffered  by 
the  tenant  of  the  freehold  ^ ;  which  annihilated  all  leafes  for 
years  then  fubfifting,  unlefs  afterwards  renewed  by  the  reco- 
veror,  whofe  title  was  fuppofed  fuperior  to  his  by  whom  thofe 
leafes  were  granted. 

While  eftates  for  years  were  thus  precarious,  it  is  no 
wonder  that  they  were  ufually  very  fhort,  like  our  modern 
leafes  upon  rack  rent ;  and  indeed  we  are  told  s  that  by  the 
antient  law  no  leafes  for  more  than  forty  years  were  allow- 
able, becaufe  any  longer  poll'eflion  (efpecially  when  given 
without  any  livery  declaring  the  nature  and  duration  of  the 
eftate)  might  tend  to  defeat  the  inheritance.  Yet  this  law, 
if  ever  it  exifted,  was  foon  antiquated  ;  for  we  may  obferve, 
in  Madox's  colIe61ion  of  antient  inftruments,  fome  leafes 
for  years  of  a  pretty  early  date,  which  confiderably  exceed 
that  period  ^ ;  and  long  terms,  for  three  hundred  years  or  a 
thoufand,  were  certainly  in  ufe  in  the  time  of  Edward  III', 
and  probably  of  Edward  1 ''.  But  certainly,  when  by  the 
ftatute  21  Hen.  VIII.  c.  15.  the  termor  (that  is,  he  who  is 
entitled  to  the  term  of  years)  was  protected  againft  thefe  fic- 
titious recoveries,  and  his  intereft  rendered  fecure  and  per- 
manent, long  terms  began  to  be  more  frequent  than  before ; 
and  were  afterwards  extenfively  introduced,  being  found  ex- 
tremely convenient  for  family  fettlements  and  mortgages  : 
continuing  fubjecl,  however,  to  the  fame  rules  of  fucceffion, 

f  Co.  Litt.  46.  Ibid,  K^.  248.  fol.  148,    for 

g  Mirror,  c.2.  §.27.  Co.  Litt.  4 5, 46.  fifty  years,  7  Edw.  IV. 

h  Midox    Fcrmu'are    j'hglkan,   n^.  >  32  Aff.   pi.  6.    Bro.   abr.  t.  mor- 

239.  fol.  140.  Demjfe  for  eighty  years,  dauncejier,  42.  fpoliation.  6. 

ai  Ri':.  II Ikid.  no.  245.  fol.  ^  Stat,  of  mortmajji,  7  Edw.  I. 

X46,  fyr  the  like  teim.  A.  D.  1429. 

and 
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and  with  the  fame  inferiority  to  freeholds,  as  when  they  were 
little  better  than  tenancies  at  the  will  of  the  landlord. 

Every  eftate  which  muft  expire  at  a  period  certain  and 
prefixed,  by  whatever  words  created,  is  an  eftate  for  3'ears. 
And  therefore  this  eftate  is  frequently  called  a  term,  terrninusy 
becaufe  it's  duration  or  continuance  is  bounded,  limited,  and 
determined  :  for  every  fuch  eftate  muft  have  a  certain  begin- 
ning, and  certain  end  '.  But  id  certtmi  eji,  quod  certum  reddi 
poteji  :  therefore  if  a  man  make  a  leafe  to  another,  for  fo  many 
years  as  J.  S.  fhall  name,  it  is  a  good  leafe  for  years'" ;  for 
though  it  is  at  prefent  uncertain,  yet  when  J.  S.  hath  uamed 
the  years,  it  is  then  reduced  to  a  certainty.  If  no  day  of 
commencement  is  named  in  the  creation  of  this  eftate,  it  be- 
gins from  the  making,  or  delivery,  of  the  leafe ".  A  leafe 
for  fo  many  years  as  J.  S.  fhall  live,  is  void  from  the  begin- 
ning*" ;  for  it  is  neither  certain,  nor  can  ever  be  reduced  to 
a  certainty,  during  the  continuance  of  the  leafe.  And  the 
fame  dodlrine  holds,  if  a  parfon  make  a  leafe  of  his  glebe  for 
fo  many  years  as  he  fhall  continue  parfon  of  Dale ;  for  this 
is  ftill  more  uncertain.  But  a  leafe  for  twenty  or  more  years, 
if  J.  S.  fhall  fo  long  live,  or  if  he  fhall  fo  long  continue 
parfon,  is  good  p  :  for  there  is  a  certain  period  fixed,  beyond 
which  it  cannot  laft ;  though  it  may  determine  fooncr,  on  the 
death  of  J.  S.  or  his  ceafing  to  be  parfon  there. 

We  have  before  remarked,  and  endeavoured  to  aflisn  the 
reafon  of,  the  inferiority  in  which  the  law  places  an  eftate  for 
years,  when  compared  with  an  eftate  for  life,  or  an  inherit- 
ance :  obferving,  that  an  eftate  for  life,  even  if  it  be  pur 
outer  vie,  is  a  freehold ;  but  that  an  eftate  for  a  thoufand 
years  is  only  a  chattel,  and  reckoned  part  of  the  perfonal 
eftate.  Hence  it  follows,  that  a  leafe  for  years  may  be  made 
to  commence  infuturo,  though  a  leafe  for  life  cannot.  As, 
if  I  grant  lands  to  Titius  to  hold  from  Michaelmas  next  for 

I  Co.  Litt.  45.  o  liiti,  45, 

iJ  6  Rep.  35.  p  Bid, 

a  Co.  Litt.  46,  ^  EiJ.  45. 

twenty 
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twenty  years,  this  is  good ;  but  to  hold  from  Michaelmas 
next  for  the  term  of  his  natural  life,  is  void.  For  no  eftate 
of  freehold  can  commence  in  futuro  j  becaufe  it  cannot  be 
created  at  common  law  without  livery  of  feifm,  or  corporal 
pofleflion  of  the  land :  and  corporal  polTelllon  cannot  be  given 
of  an  eftate  now,  which  is  not  to  commence  now,  but  here- 
after \  And,  becaufe  no  livery  of  feifm  is  neceflary  to  a  leafe 
for  years,  fuch  lefTee  is  not  faid  to  hefeifed,  or  to  have  true 
legal  feifm,  of  the  lands.  Nor  indeed  does  the  bare  leafe 
veil  any  eftate  in  the  leflee  ;  but  only  gives  him  a  right  of 
entry  on  the  tenement,  which  right  is  called  his  interejiin  the 
Urm^  or  interejfe  termini :  but  when  he  has  adlually  fo  en- 
tered, and  thereby  accepted  the  grant,  the  eftate  is  then  and 
not  before  vefted  in  him,  and  he  is  pojfejfed,  not  properly  of 
the  land,  but  of  the  term  of  years  = ;  the  pofieffion  or  feiftn 
of  the  land  remaining  ftill  in  him  who  hath  the  freehold. 
Thus  the  v/ord,  /^r;/z,  does  not  merely  fignify  the  time  fpe- 
cified  in  the  leafe,  but  the  eftate  alfo  and  intereft  that  paft^s 
by  that  leafe  :  and  therefore  the  term  may  expire,  during  the 
continuance  of  the  time ;  as  by  furrender,  forfeiture,  and 
the  like.  For  which  reafon,  if  I  grant  a  leafe  to  A  for  the 
term  of  three  years,  and  after  the  expiration  of  the  faid  term 
to  B  for  fix  years,  and  A  furrenders  or  forfeits  his  leafe  at 
the  end  of  one  year,  B's  intereft  fliall  immediately  take  ef- 
fect :  but  if  the  remainder  had  been  to  B  from  and  after  the 
expiration  of  the  faid  three  years,  or  from  and  after  the  expi- 
ration of  the  faid  time^  in  this  cafe  B's  intereft  v/ill  not  com- 
mence till  the  time  is  fully  elapfed,  whatever  may  become  of 
A's  term  ^ 

Tenant  for  term  of  years  hath  incident  to,  and  infepa- 
rable  froui  his  eftate,  unlefs  by  fpecial  agreement,  the  fame 
eftovers,  which  we  formerly  obferved  "^  that  tenant  for  life 
was  intltled  to;  that  is  to  fay,  houle-bote,  fire-bote,  plough- 
bote,  and  hay-bote  ■*' ;  terms  which  have  been  already  ex- 
plained "•. 

r  5  Rep.  94.  •'  pag.  122. 

5  Co.  Litt.  46,  *■  Co.  Litt.  45, 

f  ZiiJ.  4-:.  '^^  p-ig.  35. 

With 
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Wi  T  H  regard  to  emblements,  or  profits  of  land  fowed  by 
tenant  for  years,  there  is  this  difference  between  him,  and 
tenant  for  life  :  that  where  the  term  of  tenant  for  years  de- 
pends upon  a  certainty,  as  if  he  holds  from  midfummer  for 
ten  years,  and  in  the  laft  year  he  fows  a  crop  of  corn,  and  it 
is  not  ripe  and  cut  before  midfummer,  the  end  of  his  term, 
the  landlord  fliall  have  it ;  for  the  tenant  knew  the  expiration 
of  his  term,  and  therefore  it  was  his  own  folly  to  fow  what 
he  never  could  reap  the  profits  of  ^.  But  where  the  leafe  for 
years  depends  upon  an  uncertainty ;  as,  upon  the  death  o£ 
the  leflbr,  being  himfelf  only  tenant  for  life,  or  being  » 
hufband  feifed  in  right  of  his  wife ;  or  if  the  term  of  years 
be  determinable  upon  a  life  or  lives  ;  in  all  thefe  cafes,  the 
eftate  for  years  not  being  certainly  to  expire  at  a  time  fore- 
known, but  merely  by  the  adl  of  God,  the  tenant,  or  his 
executors,  fhall  have  the  emblements  in  the  fame  manner 
that  a  tenant  for  life  or  his  executors  fhall  be  entitled  thereto*. 
Not  fo,  if  it  determine  by  the  a6l  of  the  party  himfelf;  as  if 
tenant  for  years  does  any  thing  that  amounts  to  a  forfeiture  : 
in  which  cafe  the  emblements  fhall  go  to  the  leffor,  and  not 
to  the  lefTee,  who  hath  determined  his  eflate  by  his  own. 
default  \ 

II.  Th  e  fecond  fpecles  of  eftates  not  freehold  are  eflates 
at  will.  An  eftate  at  will  is  where  lands  and  tenements  arc 
let  by  one  man  to  another,  to  have  and  to  hold  at  the  will  of 
the  lefibr ;  and  the  tenant  by  force  of  this  leafe  obtains  pof- 
feffion ''.  Such  tenant  hath  no  certain  indefeafible  eflate, 
nothing  that  can  be  affigned  by  him  to  any  other;  for  that  the 
lelTor  may  determine  his  will,  and  put  him  out  whenever  he 
pleafes.  But  every  eftate  at  will  is  at  the  will  of  both  parties, 
landlord  and  tenant ;  fo  that  either  of  them  may  determine 
his  will,  and  quit  his  connexions  with  the  other  at  his  own 
pleafure '.  Yet  this  mufl  be  underflood  with  fome  reflr i6lion» 

r  Litt.  §.68.  b  LItt.  §.  68, 

«  Co.  Litt.  56.  c  Co.  Litt.  55. 

a  IbiJ.  55, 

Vo  1.  II,  I^  For, 
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For,  if  the  tenant  at  will  fows  his  land,  and  the  landlord  be- 
fore the  corn  is  ripe,  or  before  it  is  reaped,  puts  him  out,  yet 
the  tenant  fhall  have  the  emblements,  and  free  ingrefs,  egrefs, 
and  regrefs,  to  cut  and  carry  away  the  profits  '^.  And  this  for 
the  fame  reafon,  upon  which  all  the  cafes  of  emblements  turn; 
vi%,  the  point  of  uncertainty :  fince  the  tenant  could  not 
poffibly  know  when  his  landlord  would  determine  his  will, 
and  therefore  could  make  no  provifion  againft  it ;  and  having 
fown  the  land,  which  is  for  the  good  of  the  public,  upon  a 
reafonable  prefumption,  the  law  will  not  fufFer  him  to  be  a 
lofer  by  it.  But  it  is  otherwife,  and  upon  reafon  equally 
good,  where  the  tenant  himfelf  determines  the  will ;  for  in 
this  cafe  the  landlord  fhall  have  the  profits  of  the  land  ", 

What  adt  does,  or  does  not,  amount  to  a  determination 
of  the  will  on  either  fide,  has  formerly  been  matter  of  great 
debate  in  our  courts.  But  it  is  now,  I  think,  fettled,  that 
(befides  the  exprefs  determination  of  the  leflbr's  will,  by  de- 
claring that  the  leffee  fhall  hold  no  longer ;  which  mufl  either 
be  made  upon  the  land  *^,  or  notice  mufl  be  given  to  the 
lefTee  ^)  the  exertion  of  any  ail  of  ownerfhip  by  the  leflbr,  as. 
entering  upon  the  premifes  and  cutting  timber '',  taking  a 
diftrefs  for  rent  and  impounding  it  thereon ',  or  making  a 
feoffment,  or  leafe  for  years  of  the  land  to  commence  imme- 
diately'' ;  any  a£l  of  defertion  by  the  leffee,  as  afJigning  his 
eftate  to  another,  or  committing  wafle,  which  is  an  aft  in- 
confiflent  with  fuch  a  tenure  ^ ;  or,  which  is  Injiar  omnium.^ 
the  death  or  outlawry,  of  either  leffor  or  leffee  ^ ;  puts  an  end 
to  or  determines  the  eftate  at  will. 

The  law  is  however  careful,  that  no  fudden  determination 
of  the  will  by  one  party  fhall  tend  to  the  manifeft  and  un- 
forefeen  prejudice  of  the  other.  This  appears  in  the  cafe  of 

<3  Co,  Litt.  56.  J  Ih'id.  57. 

e  lUd.  55.  ^  I  Roll.  Abr.  S60.  2  Lev.  88. 

^  Ibid.  1  Co.  Litt.  55. 

S  1  Ventr.  24S.  ^   5Rep.ii6.  Co.  Litt.  57.  62. 

h  Co,  Litt.  55^. 

emblements 
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emblements  before-mentioned  ;  and,  by  a  parity  of  reafon, 
the  lefTee  after  the  determination  of  the  lefTor's  will,  fliall 
have  reafonable  ingrefs  and  egrefs  to  fetch  away  his  goods  and 
utenfils  ".  And,  if  rent  be  payable  quarterly  or  half-yearly, 
and  the  lefTce  determines  the  will,  the  rent  fliall  be  paid  to 
the  end  of  the  current  quarter  or  half-year ".  And,  upon  the 
fame  principle,  courts  of  law  have  of  late  years  leant  as  much 
as  poifible  againft  conflruing  dcmifes,  where  no  certain  term 
is  mentioned,  to  be  tenancies  at  will  j  but  have  rather  held 
them  to  be  tenancies  from  year  to  year  fo  long  as  both  parties 
pleafe,  efpecially  where  an  annual  rent  is  referved  :  in  which 
cafe  they  will  not  fuffer  either  party  to  determine  the  tenancy 
even  at  the  end  of  the  year,  without  reafonable  notice  to  the 
other  P. 

There  is  one  fpecies  of  eftates  at  will,  that  deferves  a 

more  particular  regard  than  any  other ;  and  that  is,  an  eftate 

held  by  copy  of  court  roll ;  or,  as  we  ufually  call  it,  a  copyhold 

eftate.    This,  as  was  before  obferved  ^,  was  in  it's  original 

o 

and  foundation  nothing  better  than  a  mere  eftate  at  will.  But^ 
the  kindnefs  and  indulgence  of  fuccefTive  lords  of  manors 
having  permitted  thefc  eftates  to  be  enjoyed  by  the  tenants 
and  their  heirs,  according  to  particular  cuftoms  eftabliflied  in 
their  refpedlive  diftri6ls  ;  therefore,  though  they  ftill  are 
held  at  the  will  of  the  lord,  and  fo  are  in  general  exprefled 
in  the  court  rolls  to  be,  yet  that  will  is  qualified,  reftrained, 
and  limited,  to  be  exerted  according  to  the  cuftom  of  the 
manor.  This  cuftom,  being  fuff^ered  to  grow  up  by  the  lord, 
is  looked  upon  as  the  evidence  and  interpreter  of  his  will : 
his  will  is  no  longer  arbitrary  and  precarious  j  but  fixed  and 
afcertained  by  the  cuftom  to  be  the  fame,  and  no  other,  that 
has  time  out  of  mind  been  exercifed  and  declared  by  his  an- 
ceftors.  A  copyhold  tenant  is  therefore  now  full  as  properly 
a  tenant  by  the  cuftom,  as  a  tenant  at  will  ;  the  cuftom 

n  Litt,  §.  69,  when  half  a  year's  notice  feems  to  have 

°  Salk.  414.   I  Sid.  339.  been    required    to   determine   it,     (T 

P  This  kind  of  leafe  was  in  ufe  as  13  Hen,  VIII,  15,  16,) 
long  ago  as  the  reign  of  Hen.  VIII.  1  pag,  93. 

K  2  having 
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having  arifen  from  a  feries  of  uniform  wills.  And  therefore 
it  is  rightly  obferved  by  CalthorpC,  that  "  copyholders  and 
*'  cuftomary  tenants  differ  not  fo  much  in  nature  as  in  name  : 
*'  for  although  fome  be  called  copyhqlders,  fome  cuftomary, 
*'  fome  tenants  by  the  virge,  fome  bafe  tenants,  fome  bond 
**  tenants,  and  fome  by  one  name  and  fome  by  another,  yet 
*'  do  they  all  agree  in  fubftance  and  kind  of  tenure  :  all  the 
**  faid  lands  are  holden  in  one  general  kind,  that,  is,  by 
*'.cuftom  and  continuance  of  time  j  and  the  diverfity  of  their 
*'  names  doth  not  alter  the  nature  of  their  tenure." 

Alm  o  s  t  every  copyhold  tenant  being  therefore  thus  tenant 
at  the  will  of  the  lord  according  to  the  cuftom  of  the  manon 
which  cuftoms  differ  as  much  as  the  humour  and  temper  of 
the  refpe<5live  antient  lords,  (from  whence  we  may  account 
for  their  great  variety)  fuch  tenant,  I  fay,  may  have,  fo  far 
as  the  cuilom  warrants,  any  other  of  the  eflates  or  quantities 
of  interefl,  which  we  have  hitherto  confidered,  or  may  here- 
after confider,  to  hold  united  with  this  cuflomary  eftate  at 
will.  A  copyholder  may,  in  many  manors,  be  tenant  in  fee- 
fimple,  in  fee-tail,  for  life,  by  the  curtefy,  in  dower,  for 
years,  at  fufferance,  or  on  condition ;  fubjedt  however  to  be 
deprived  of  thefe  eftates  upon  the  concurrence  of  thofe  cir- 
cumflances  which  the  will  of  the  lord,  promulged  by  imme- 
morial cuftom,  has  declared  to  be  a  forfeiture  or  abfolute  de- 
termination of  thofe  intereftsi  as  in  fome  manors  the  want 
of  ilTue  male,  in  others  the  cutting  down  timber,  the  non- 
payment of  a  fine,  and  the  like.  Yet  none  of  thefe  interefls 
amount  to  freehold  ;  for  the  freehold  of  the  whole  manor 
abides  always  in  the  lord  only  %  who  hath  granted  out  the 
ufe  and  occupation,  but  not  the  corporal  feifm  or  true  pof- 
ieflion,  of  certain  parts  and  parcels  thereof,  to  thefe  his  cuf- 
tomary tenants  at  will. 

The  reafon  of  originally  granting  out  this  complicated 
kind  of  intereft,  fo  that  the  fame  man  (hall,  with  regard  to 
the  fame  land,  be  at  one  and  the  fame  time  tenant  in  fec- 

'  9n  copyheldi.  51.  54.  *  Litt.  §.  81.  a  Inft.  325. 

fimple 
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fimple  and  alfo  tenant  at  the  lord's  will,  feems  to  have  arifen 
from  the  nature  of  villenage  tenure  ;  in  which  a  grant  of  any 
cftate  of  freehold,  or  even  for  years  abfolutely,  was  an  im- . 
mediate  enfranchifement  of  the  villein  '.  The  lords  therefore, 
though  they  were  willing  to  enlarge  the  intereft  of  their  vil- 
leins, by  granting  them  eftates  which  might  endure  for  their 
lives,  or  fometimes  be  defcendible  to  their  iflue,  yet  did  not 
care  to  manumit  them  entirely ;  and  for  that  reafon  it  feems 
to  have  been  contrived,  tljat  a  power  of  refumption  at  the 
will  of  the  lord  (hould  be  annexed  to  thefe  grants,  whereby 
the  tenants  were  ftill  kept  in  a  ftate  of  villenage,  and  no 
freehold  at  all  was  conveyed  to  them  in  their  refpedlive  lands: 
and  of  courfe,  as  the  freehold  of  all  lands  muft  necelFarily 
reft  and  abide  fomewhere,  the  law  fuppofed  it  to  continue  and 
remain  in  the  lord.  Afterwards,  when  thefe  villeins  became 
modern  copyholders,  and  had  acquired  by  cuftom  a  fure  and 
indefeafible  eftate  in  their  lands,  on  performing  their  ufual 
fervices,  but  yet  continued  to  be  ftiled  in  their  admiflions 
tenants  at  the  will  of  the  lord, —the  law  ftill  fuppofed  it  an 
abfurdity  to  allow,  that  fuch  as  were  thus  nominally  tenants 
at  will  could  have  any  freehold  intereft  :  and  therefore  con- 
tinued and  ftill  continues  to  determine,  that  the  freehold  of 
lands  fo  holden  abides  in  the  lord  of  the  manor,  and  not  in 
the  tenant;  for  though  he  really  holds  to  him  and  his  heirs 
for  ever,  yet  he  is  2\(o /aid  to  hold  at  another's  will.  But 
with  regard  to  certain  other  copyholders,  of  free  or  privileged 
tenure,  which  are  derived  from  the  antient  tenants  in  villein- 
focage",  and  are  not  faid  to  hold  at  the  will  of  the  lord^  but 
only  according  to  the  cujlom  of  the  manor ^  there  is  no  fuch  ab- 
furdity in  allowing  them  to  be  capable  of  enjoying  a  freehold 
intereft  :  and  therefore  the  law  doth  not  fuppofe  the  freehold 
of  fuch  lands  to  reft  in  the  lord  of  whom  they  are  holden, 
bjit  in  the  tenants  themfelves  " ;  who  are  fometimes  called 
cujlormry  freeholders^  being  allowed  to  have  a  freehold  interejl^ 
though  not  a  freehold  tenure. 

t  Mirr.c.  2.§.  28.Litt.  §.204,  5,  6,  tetiant  per  cope,  zz.     9  Rep.  76.  Co. 

u  See  pagegg,  &c.  Litt.  59.  Co.  Copyh.  §  32.  Cro,  Car, 

V  Y'ltzh.  jibr.  tit.  coi-one.    310.    cuf-  229.  i  Roll.  Abr,  562.    2  Ventr,  143, 

tdifl.   12,  "Bxo.  Abr,  tit,  cufiom,  2.  17.  Carth.  432,  LordRaym.  1225. 
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However,  in  common  cafes,  copyhold  eftates  are  ftill 
ranked  (for  the  reafons  above-mentioned)  among  tenancies 
at  will ;  though  cuftom,  which  is  the  life  of  the  common 
law,  has  eftabllfiied  a  permanent  property  in  the  copyholders, 
who  were  formerly  nothing  better  than  bondmen,  equal  to 
that  of  the  lord  himfelf,  in  the  tenements  holden  of  the 
manor  :  nay  fometimes  even  fuperior  j  for  we  may  now  look 
upon  a  copyholder  of  inheritance,  with  a  fine  certain,  to  be 
little  inferior  to  an  abfolute  freeholder  in  point  of  intereft, 
and  in  other  refpecls,  particularly  in  the  clearnefs  and  fecu- 
rity  of  his  title,  to  be  frequently  in  a  better  fituation. 

III.  An  eflate  zt  fufferance,  is  where  one  comes  Into  pof- 
fefilon  of  land  by  lawful  title,  but  keeps  it  afterwards  with- 
out any  title  at  all.  As  if  a  man  takes  a  leafe  for  a  year,  and, 
after  the  year  is  expired,  continues  to  hold  the  premifes 
without  any  frefti  leave  from  the  owner  of  the  eftate.  Or, 
if  a  man  maketh  a  leafe  at  will,  and  dies,  the  eftate  at  will 
is  thereby  determined  :  but  if  the  tenant  continueth  pofTeffion, 
he  is  tenant  at  fufferance '''.  But,  no  man  can  be  tenant  at 
fufFerance  againft  the  king,  to  whom  no  laches,  or  negleft, 
in  not  entering  and  oufling  the  tenant,  is  ever  imputed  by 
law  :  but  his  tenant,  fo  holding  over,  is  confidered  as  an 
abfolute  intruder  *.  But,  in  the  cafe  of  a  fubject,  this  eftate 
may  be  deftroyed  whenever  the  true  owner  fhall  make  an 
adlual  entry  on  the  lands  and  ouft  the  tenant ;  for,  before 
entry,  he  cannot  maintain  an  action  of  trefpafs  againft  the 
tenant  by  fufferance,  as  he  might  againft  a  ftranger>' :  and 
the  reafon  is,  becaufe  the  tenant  being  once  in  by  a  lawful 
title,  the  law  (which  prefumes  no  wrong  in  any  man)  will 
fuppofe  him  to  continue  upon  a  title  equally  lawful ;  unlefs 
the  owner  of  the  land  by  fome  public  and  avowed  aft,  fuch 
as  entry  is,  will  declare  his  continuance  to  be  tortious,  or, 
in  common  language,  wrongful. 

w  Co.  Litt.  57.  y  Ibid, 

X  Ibid. 

Thus 
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Th  u  s  ftands  the  law,  with  regard  to  tenants  by  fufFerance; 
and  landlords  are  obliged  in  thefe  cafes  to  make  formal  entries 
upon  their  lands  ^,  and  recover  pofleffion  by  the  legal  procefs 
of  ejeftment :  and  at  the  utmoft,  by  the  common  law,  the 
tenant  was  bound  to  account  for  the  profits  of  the  land  fo  by 
him  detained.  But  now,  by  ftatute  4  Geo.  11.  c.  28.  in 
cafe  any  tenant  for  life  or  years,  or  other  perfon  claiming 
under  or  by  collufion  with  fuch  tenant,  fhall  wilfully  hold 
over  after  the  determination  of  the  term,  and  demand  made 
in  writing  for  recovering  the  pofleffion  of  the  premifes,  by 
him  to  whom  the  remainder  or  reverfion  thereof  fhall  belong ; 
fuch  perfon,  fo  holding  over,  fhall  pay,  for  the  time  he  con- 
tinues, at  the  rate  of  double  the  yearly  value  of  the  lands  fo 
detained.  This  has  almoft  put  an  end  to  the  praftice  of  te- 
nancy by  fufFerance,  unlefs  with  the  tacit  confent  of  the 
owner  of  the  tenement. 

2  5  Mod.  384. 
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Chapter    the     tenth. 
Op  estates   upon   CONDITION. 


E  S I D  E  S  the  feveral  divifions  of  eftates,  in  point  of 
intereft,  which  we  have  confidered  in  the  three  pre- 
ceding chapters,  there  is  alfo  another  fpecies  ftill  remaining, 
which  is  called  an  eftate  upon  condition ;  being  fuch  whofe 
exiftence  depends  upon  the  happening  or  not  happening  of 
fome  uncertain  event,  whereby  the  eftate  may  be  either  origi- 
nally created,  or  enlarged,  or  finally  defeated  ^.  And  thefe 
conditional  eftates  I  have  chofen  to  referve  till  laft,  becaufe 
they  are  indeed  more  properly  qualifications  of  other  eftates, 
than  a  diftin61:  fpecies  ot  themi'eives  ;  feeing  that  any  quantity 
of  intereft,  a  fee,  a  freehold,  or  a  term  of  years,  may  de- 
pend upon  thefe  provifional  reftridlions.  Eftates  then  upon 
condition,  thus  underftood,  are  of  two  forts  :  i.  Eftates 
upon  condition  implied :  2  Eftates  upon  condition  exprejfed : 
under  which  laft  may  be  included,  3.  Eftates  held  in  vadioy 
gage^  or  pledge :  4.  Eftates  by  Jlatute  merchant  or  JlatuU 
Jiapk :  5.  Eftates  held  by  elegit. 

1.  Estates  upon  condition  implied  in  law,  are  where  a 
grant  of  an  eftate  has  a  condition  annexed  to  it  infeparably, 
from  it's  cfl'ence  and  conftitution,  although  no  condition  be 
escpreffed  in  words.  As  if  a  grant  be  made  to  a  man  of  an 
office,  generally,  without  adding  other  words  j  the  law 
tacitly  annexes  hereto  a  fecret  condition,  that  the  grantee 
ihall  duly  execute  his  office  ''5  on  breach  of  which  condition 

»  Co.  l/itt.  zoj.  b  Litt.  §.  378. 

it 
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it  is  lawful  for  the  grantor,  or  his  heirs,  to  ouft  him,  and 
grant  it  to  another  perfon  ^,  For  an  office,  either  public  or 
private,  may  be  forfeited  by  mif-vfer  or  non-ufer,  both  of 
which  are  breaches  of  this  implied  condition,  i.  By  mif- 
ufer,  or  abufe;  as  if  a  judge  taices  a  bribe,  or  a  park-keeper 
kills  deer  without  authority.  2.  By  non-ufer,  or  negled ; 
which  in  public  offices,  that  concern  the  adminiftration  of 
juftice,  or  the  commonwealth,  is  of  itfelf  a  diredt  and  im- 
mediate caufe  of  forfeiture  :  but  non-ufer  of  a  piiivate  office 
is  no  caufe  of  forfeiture,  unlefs  fome  fpecial  damage  is  proved 
to  be  occafioned  thereby  ^.  For  in  the  one  cafe  delay  muft 
neceflarily  be  occafioned  in  the  affairs  of  the  public,  which 
require  a  conftant  attention  :  but,  private  offices  not  requir- 
ing fo  regular  and  unremitted  a  fervice,  the  temporary  neg- 
ledt  of  them  is  not  neceflarily  produ£live  of  mifchief ;  upon 
which  account  fome  fpecial  lofs  mufl:  be  proved,  in  order  to 
vacate  thefe.  Franchifes  alfo,  being  regal  privileges  in  the 
hands  of  a  fubjeil,  are  held  to  be  granted  on  the  fame  con- 
dition of  making  a  proper  ufe  of  them  ;  and  therefore 
they  may  be  loft  and  forfeited,  like  offices,  either  by  abufe 
or  by  negleft  ^. 

Upon  the  fame  principle  proceed  all  the  forfeitures  which 
are  given  by  law  of  life  eftates  and  others  ;  for  any  ails  done 
by  the  tenant  himfelf,  that  are  incompatible  with  the  eftate 
which  he  holds.  As  if  tenants  for  life  or  years  enfeoff  a 
ftranger  in  fee-fimple  :  this  is,  by  the  common  law,  a  for- 
feiture of  their  feveral  eftates  ;  being  a  breach  of  the  condition 
which  the  law  annexes  thereto,  viz.  that  they  fliall  not  at- 
tempt to  create  a  greater  eftate  than  they  themfelves  arc  en- 
titled to  ^  So  if  any  tenants  for  years,  for  life,  or  in  fee, 
commit  a  felony  ;  the  king  or  other  lord  of  the  fee  is  entitled 
to  have  their  tenements,  becaufe  their  eftate  is  determined  by 
the  breach  of  the  condition,  "  that  they  fhall  not  commit 
**  felony,"  which  the  law  tacitly  annexes  to  every  feodal 
donation. 

e  Litt.  §.  379,  e  9  Rep,  50. 

^  Co.  Litt,  233,  f  C«.  titt,  215, 

II.  An 
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II.  An  eftate  on  condition  exprefTed  in  the  grant  itfelf,  is 
where  an  eftate  is  granted,  either  in  fee-fimple  or  otherwife, 
with  an  exprcfs  qualification  annexed,  whereby  the  eftate 
granted  fhall  either  commence,  be  enlarged,  or  be  defeated, 
upon  performance  or  breach  of  fuch  qualification  or  condi- 
tion s.     Thefe  conditions  are  therefore  either  precedent,  or 
fuhfequent.    Precedent  are  fuch  as  muft  happen  or  be  perform- 
ed before  the  eftate  can  veft  or  be  enlarged  ;   fubfequent  are 
fuch,  by  the  failure  or  non -performance  of  which  an  eftate 
already  vefted  may  be  defeated.    Thus,  if  an  eftate  for  life 
be  limited  to  A  upon  his  marriage  with  B,  the  marriage  is 
a  precedent  condition,  and  till  that  happens  no  eftate  ^  is 
vefted  in  A.    Or,  if  a  man  grant  to  his  leflec  for  years, 
that  upon  payment  of  a  hundred  marks  within  the  term  he 
fhall  have  the  fee,  this  alfo  is  a  condition  precedent,  and  the 
fee-fimple  pafleth  not  till  the  hundred  marks  be  paid '.    But 
if  a  man  grant  an  eftate  in  fee-fimple,   referving  to  himfelf 
and  his  heirs  a  certain  rent ;  and  that,  if  fuch  rent  be  not 
paid  at  the  times  limited,  it  fliall  be  lawful  for  him  and  his 
heirs  to  re-enter,    and  avoid  the  eftate ;    in  this  cafe  the 
grantee  and   his  heirs  have  an  eftate  upon  condition  fubfe- 
quent, which  is  defeafible  if  the  condition  be  not  ftridtly 
performed  ^.   To  this  clafs  may  alfo  be  referred  all  bafe  fees, 
and  fee-fimples  conditional  at  the  common  law  '.    Thus  an 
eftate  to  a  man  and  his  heirs,  tenants  of  the  manor  of  Dale,  is 
an  eftate  on  condition  that  he  and  his  heirs  continue  tenants 
of  that  manor.   And  fo,  if  a  perfonal  annuity  be  granted  at 
this  day  to  a  man  and  the  heirs  of  his  body ;  as  this  is  no  te- 
nement within  the  ftatute  of  Weftminfter  the  fecond,  it  re- 
mains, as  at  common  law,  a  fee-fimple  on  condition  that  the 
grantee  has  heirs  of  his  body.     Upon  the  fame  principle 
depend  all  the  determinable  cftates  of  freehold,   v/hich  we 
mentioned  in  the  eighth  chapter  ;  as  durante  vldultate,  &c  : 
thefe  are  eftates  upon  condition  that  the  grantees  do  not 
marry,  and  the  like.    And,  on  the  breach  of  any  of  thefe 

g  Co.  Litt.  201.  k   Litt.  §.  325. 

h  Show.  Pari.  Caf.  83,  Gff.  '  See  pag.  loq,  Jio,  iir. 

i    Cs,  Litt,  217, 

fubfequent 
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fubfequent  conditions  by  the  failure  of  thefe  contingencies  ; 
by  the  grantee's  not  continuing  tenant  of  the  manor  of  Dale, 
by  not  having  heirs  of  his  body,  or  by  not  continuing  fole ; 
the  eftates  which  were  refpe6lively  veiled  in  each  grantee  are 
wholly  determined  and  void. 

A  DISTINCTION  is  hov/ever  made  between  a  condition  in 
deed  and  a  limitaticn,  which  Littleton  ■"  denominates  ilfo  a 
condition  in  law.  For  when  an  eftate  is  fo  exprefsly  confined 
and  limited  by  the  words  of  it's  creation,  that  it  cannot  en- 
dure for  any  longer  time  than  till  the  contingency  happens 
upon  which  the  eftate  is  to  fail,  this  is  denominated  a  lirnita^ 
tion :  as  when  land  is  granted  to  a  man,  Jo  long  as  he  is  par- 
fon  of  Dale,  or  while  he  continues  unmarried,  or  until  out 
of  the  rents  and  profits  he  fliall  have  made  500/.  and  the  like". 
In  fuch  cafe  the  eftate  determines  as  foon  as  the  contingency 
happens,  (when  he  ceafes  to  be  parfon,  marries  a  wife,  or 
has  received  the  500/.)  and  the  next  fubfequent  eftate,  which 
depends  upon  fuch  determination,  becomes  immediately 
vefted,  without  any  aft  to  be  done  by  him  who  is  next  in 
expeftancy.  But  when  an  eftate  is,  ftriftly  fpeaking,  upon 
condition  in  deed  (as  if  granted  exprekly  t^pon  conditio}!  to  be 
void  upon  the  payment  of  40/.  by  the  grantor,  or  fo  thai  the 
grantee  continues  unmarried,  or  provided  he  goes  to  York, 
&c.°)  the  law  permits  it  to  endure  beyond  the  time  when 
fuch  contingency  happens,  unlefs  the  grantor  or  his  heirs  or 
affio;ns  take  advantage  of  the  breach  of  the  condition,  and 
make  either  an  entry  or  a  claim  in  order  to  avoid  the  eftate  p. 
But,  though  ftri(Sl  words  of  condition  be  ufed  in  the  creation 
of  the  eftate,  yet  if  on  breach  of  the  condition  the  eftate  be 
limited  over  to  a  third  perfon,  and  does  not  immediately  re- 
vert to  the  grantor  or  his  rcprefentatives,  (as  if  an  eftate  be 
granted  by  A  to  B,  on  condition  that  within  two  years  B 
intermarry  with  C,  and  on  failure  thereof  then  to  D  and  his 
heirs)  this  the  law  conftrues  to  be  a  limitation  and  not  a 

m  §.  380.   I  Inft.  234,  P  Litt.  §.  347.  Stat.  37,  Hen.  VIII. 
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condition  "^ :  becaufe,  if  it  were  a  condition,  then,  upon  the 
breach  thereof,  only  A  or  his  reprefentativ^es  could  avoid  the 
eilate  by  entry,  and  fo  D's  remainder  might  be  defeated  by 
their  negledting  to  enter  j  but,  when  it  is  a  limitation,  the 
eftate  of  B  determines,  and  that  of  D  commences,  the  in- 
ftant  that  the  failure  happens.  So  alfo,  if  a  man  by  his  will 
devifes  land  to  his  heir  at  law,  on  condition  that  he  pays  a 
fum  of  money,  and  for  non-payment  devifes  it  over,  this 
ihall  be  confidered  as  a  limitation  ;  otherwife  no  advantage 
could  be  taken  of  the  non-payment,  for  none  but  the  heir 
himfelf  could  have  entered  for  a  breach  of  condition  ^ 

I N  all  thefe  inftances,  of  limitations  or  conditions  fubfe- 
quent,  it  is  to  be  obferved,  that  fo  long  as  the  condition, 
cither  exprefs  or  implied,  either  in  deed  or  in  law,  remains 
unbroken,  the  grantee  may  have  an  eftate  of  freehold,  pro- 
vided the  eftate  upon  which  fuch  condition  is  annexed  be  in 
itfelf  of  a  freehold  nature  j  as  if  the  original  grant  exprefs 
either  an  eftate  of  inheritance,  or  for  life,  or  no  eftate  at  all, 
which  is  conftru6lively  an  eftate  for  life.  For  the  breach  of 
thefe  conditions  being  contingent  and  uncertain,  this  uncer- 
tainty preferves  the  freehold ' ;  becaufe  the  eftate  is  capable  to 
laft  for  ever,  or  at  leaft  for  the  life  of  the  tenant,  fuppofing 
the  condition  to  remain  unbroken.  But  where  the  eftate  is 
at  the  utmoft  a  chattel  intereft,  which  muft  determine  at  a 
time  certain,  and  may  determine  fooner,  (as  a  grant  for 
ninety  nine  years,  provided  A,  B,  and  C^  or  the  furvivor 
of  them,  ftiall  fo  long  live)  this  flil!  continues  a  mere  chattel, 
and  is  not,  by  it's  uncertainty,  ranked  among  eftates  of 
freehold. 

Th  e  s  e  exprefs  conditions,  if  they  be  hnpojfible  at  the  time 
of  their  creation,  or  afterwards  become  impoflible  by  the  adl 
of  God  or  the  act  of  the  feoffor  himfelf,  or  if  they  be  contrary 
tQ  laiv,  or  repugnant  to  the  nature  of  the  eftate,  are  void. 
In  any  of  which  cafes,  if  they  be  conditions  y«/^^w«/j  that 

1  1  Ventr.  20Z.  *  Co.  Litt.  4a. 
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is,  to  be  performed  after  the  eftate  is  vefted,  the  eftate  fhall 
become  abfolute  in  the  tenant.  As,  if  a  feoffment  be  made 
to  a  man  in  fee-fimple,  on  condition  that  unlefs  he  goes  to 
Rome  in  twenty  four  hours  ;  or  unlefs  he  marries  with  Jane 
S.  by  fuch  a  day  ;  (within  which  time  the  woman  dies,  or 
the  feoffor  marries  her  himfelf)  or  unlefs  he  kills  another ; 
or  in  cafe  he  alienes  in  fee  j  then  and  in  any  of  fuch  cafes 
the  eftate  fhall  be  vacated  and  determine  ;  here  the  condition 
is  void,  and  the  eftate  made  abfolute  in  the  feoffee.  For  he 
hath  by  the  grant  the  eftate  vefted  in  him,  which  fhall  not 
be  defeated  afterwards  by  a  condition  either  impofTible,  il- 
legal, or  repugnant '.  But  if  the  condition  h^  precedent,  or 
to  be  performed  before  the  eftate  vefts,  as  a  grant  to  a  man 
that,  if  he  kills  another  or  goes  to  Rome  in  a  day,  he  fhall 
have  an  eftate  in  fee ;  here,  the  void  condition  being  pre- 
cedent, the  eftate  which  depends  thereon  is  alfo  void,  and 
the  grantee  fhall  take  nothing  by  the  grant :  for  he  hath  no 
eftate  until  the  condition  be  performed  ". 

There  are  fome  eftates  defeafible  upon  condition  fubfe- 
quent,  that  require  a  more  peculiar  notice.  Such  are 

III.  Estates  held  in  vadio,  m gage,  or  pledge;  which 
are  of  two  kinds,  vivum  vadiwn,  or  living  pledge ;  and  mor' 
tuum  vadiumy  dead  pledge,  or  mortgage, 

Vivum  vadium,  or  living  pledge,  is  when  a  man  borrows 
a  fum  (fuppofe  200/.)  of  another;  and  grants  him  an  eftate, 
as,  of  20/.  per  annum,  to  hold  till  the  rents  and  profits  fhall 
repay  the  fum  fo  borrowed.  This  is  an  eftate  conditioned  to 
be  void,  as  foon  as  fuch  fum  is  raifed.  And  in  this  cafe  the 
land  or  pledge  is  faid  to  be  living  :  it  fubfifts,  and  furvives 
the  debt ;  and,  immediately  on  the  difcharge  of  that,  refults 
back  to  the  borrower^.  But  mortuum  vadium,  a  dead  pledge, 
or  mortgage,  (which  is  much  more  common  than  the  other) 
is  where  a  man  borrows  of  another  a  fpecific  fum  {e,  g,  200/.) 

t  Co.  Litt.  ao6.  ^-  Ibid,  205, 
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and  grants  him  an  eftate  in  fee,  on  condition  that  if  he,  the 
mortgagor,  fhall  repay  the  mortgagee  the  faid  fum  of  200/. 
on  a  certain  day  mentioned  in  the  deed,  that  then  the  mort- 
gagor may  re-enter  on  the  eftate  fo  granted  in  pledge  :  or, 
as  is  now  the  more  ufual  way,  that  the  mortgagee  fhall  re- 
convey  the  eftate  to  the  mortgagor  :  in  this  cafe  the  land, 
which  is  fo  put  in  pledge,  is  by  law,  in  cafe  of  non-payment 
at  the  time  limited,  for  ever  dead  and  gone  from  the  mort- 
gagor ;  and  the  mortgagee's  eftate  in  the  lands  is  then  no 
longer  conditional,  but  abfolute.  But,  fo  long  as  it  con- 
tinues conditional,  that  is,  between  the  time  of  lending  the 
money,  and  the  time  allotted  for  payment,  the  mortgagee  is 
called  tenant  in  mortgage ".  But,  as  it  was  formerly  a 
doubt  y,  whether,  by  taking  fuch  eftate  in  fee,  it  did  not 
become  liable  to  the  wife's  dower,  and  other  incumbrances, 
of  the  mortgagee  (though  that  doubt  has  been  long  ago  over- 
ruled by  our  courts  of  equity^)  it  therefore  became  ufual  to 
grant  only  a  long  term  of  years,  by  way  of  mortgage ;  with 
condition  to  be  void  on  re-payment  of  the  mortgage-money: 
which  courfe  has  been  fmce  continued,  principally  becaufe 
on  the  death  of  the  mortgagee  fuch  term  becomes  vefted  in 
his  perfonal  reprefentatives,  who  alone  are  entitled  in  equity 
to  receive  the  money  lent,  of  whatever  nature  the  mortgage 
may  happen  to  be. 

As  foon  as  the  eftate  is  created,  the  mortgagee  may  im- 
mediately enter  on  the  lands  ;  but  is  liable  to  be  difpoflefled, 
upon  performance  of  the  condition  by  payment  of  the  mort- 
gage-money at  the  day  limited.  And  therefore  the  ufual  way 
is  to  agree  that  the  mortgagor  fhall  hold  the  land  till  the  day 
afligned  for  payment ;  when,  in  cafe  of  failure,  whereby  the 
eftate  becomes  abfolute,  the  mortgagee  may  enter  upon  it 
and  take  pofleflion,  without  any  poilibility  at  law  of  being 
afterwards  evicted  by  the  mortgagor,  to  whom  the  land  is 
now  for  ever  dead.  But  here  again  the  courts  of  equity  in- 
terpofe  j  and,  though  a  mortgage  be  thus  forfeited,  and  the 

*  Litt.  ^.  332.  2  HarJr.  466. 
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eftate  abfolutely  vefted  in  the  mortgagee  at  the  common  law, 
yet  they  will  conllder  the  real  value  of  the  tenements  compar- 
ed with  the  fum  borrowed.    And,  if  the  eftate  be  of  greater 
value  than  the  fum  lent  thereon,  they  will  allow  the  mort- 
gagor at  any  reafonable  time  to  re-call  or  redeem  his  eftate  ; 
paying  to  the  mortgagee  his  principal,  intereft,  and  expen- 
fes  :  for  otherwife,  in  ftridlnefs  of  law,  an  eftate  worth  1000/. 
might  be  forfeited  for  non-payment  of  100/.  or  a  Icfs  fum. 
This  reafonable  advantage,  allowed  to  mortgagors,  is  called 
the  equity  of  redemption  :  and  this  enables  a  mortgagor  to  call 
on  the  mortgagee,  who  has  poffeffion  of  his  eftate,  to  deliver 
it  back  and  account  for  the  rents  and  profits  received,  on 
payment  of  his  whole  debt  and  intereft  j  thereby  turning  the 
?nortuum  into  a  kind  of  vivmn  vadium.    But,  on  the  other 
hand,  the  mortgagee  may  either  compel  the  fale  of  the  eftate, 
in  order  to  get  the  whole  of  his  money  immediately ;  or 
elfe  call  upon  the  mortgagor  to  redeem  his  eftate  prefently, 
or,  in  default  thereof,  to  be  for  cs^v foredofed (torn  redeeming 
the  fame  j  that  is,  to  lofe  his  equity  of  redemption  without 
poflibility  of  re-call.   And  alfo,  in  fome  cafes  of  fraudulent 
mortgages*,  the  fraudulent  mortgagor  forfeits  all  equity  of 
redemption  whatfoever.     It  is  not  however  ufual  for  mort- 
gagees to  take  pofleflion  of  the  mortgaged  eftate,  unlefs  where 
the  fecurity  is  precarious,  or  fmall ;  or  where  the  mortgagor 
neglefts  even  the  payment  of  intereft  :  when  the  mortgagee 
is  frequently  obliged  to  bring  an  eje6lment,  and  take  the 
land  into  his  own  hands,  in  the  nature  of  a  pledge,  or  the 
pigfius  of  the  Roman  law  ;   whereas,  while  it  remains  in  the 
hands  of  the  mortgagor,  itmorerekmhlesthek  hypotheca,  which 
was  where  the  pofleflion  of  the  thing  pledged  remained  with 
the  debtor*".   But,  by  ftatute  7  Geo.  II.  c.  20.  after  payment: 
or  tender  by  the  mortgagor  of  principal,  intereft,  and  cofts, 
the  mortgagee  can  maintain  no  eje£lmcnt ;  but  may  be  cohj- 
pelled  to  re-aflUgn  his  fecurities.    In  Glanvil's  time,  when 
the  univerfal  method  of  conveyance  was  by  livery  of  feifin 

*  Stat.  4  &  5W.  &  M.  c.  16.  con-jentlore    ter.etiir,    proprie  kypock.:fi' 
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or  corporal  tradition  of  the  lands,  no  gage  or  pledge  of  lands 
was  good  unlefs  pofleffion  was  alfo  delivered  to  the  creditor  ; 
*'^  non  fequatur  ipjius  vadii  traditio,  curia  domini  regis  hujuf- 
*'  modi  privatas  conventiones  tueri  non  folet :"  for  which  the 
reafon  given  is,  to  prevent  fubfequent  and  fraudulent  pledges 
of  the  fame  land;  *'  cum  in  tali  cafupojjit  eadem  res pluribus 
"  aliis  creditor  thus  turn  prius  turn  pojierius  invadiari'^.'^  And 
the  frauds  which  have  arifen,  fince  the  exchange  of  thefe 
public  and  notorious  conveyances  for  more  private  and  fecret 
bargains,  have  well  evinced  the  wifdom  of  our  antient  law. 

IV.  A  FOURTH  fpecies  of  eflates,  defeafible  on  condition 
fubfequent,  are  thofe  held  hy  Jiatute  merchant,  znd  J?aiute 
fiaple ;  which  are  very  nearly  related  to  the  vivum  vadium 
before-mentioned,  or  eflate  held  till  the  profits  thereof  fhall 
difcharge  a  debt  liquidated  or  afcertained.  For  both  the 
ftatute  merchant  and  ftatute  ftaple  are  fecurities  for  money ; 
the  one  entered  into  purfuant  to  the  ftatute  13  Edw.  I.  de 
mercatoribus,  and  thence  called  a  ftatute  merchant ;  the  other 
purfuant  to  the  ftatute  27  Edw.  III.  c.  g.  before  the  mayor 
of  the  ftaple,  that  is  to  fay,  the  grand  mart  for  the  principal 
commodities  or  manufactures  of  the  kingdom,  formerly  held 
by  a6t  of  parliament  in  certain  trading  towns  **,  and  thence 
this  fecurity  is  called  a  ftatute  ftaple.  They  are  both,  I  fay, 
fecurities  for  debts,  originally  permitted  only  among  traders, 
for  the  benefit  of  commerce ;  whereby  the  lands  of  the  debtor 
are  conveyed  to  the  creditor,  till  out  of  the  rents  and  profits 
of  them  his  debt  may  be  fatisfied  :  and,  during  fuch  time  as 
the  creditor  fo  holds  the  lands,  he  is  tenant  by  ftatute  mer- 
chant or  ftatute  ftaple.  There  is  alfo  a  fimilar  fecurity,  the 
recognizance  in  the  nature  of  a  ftatute  ftaple,  which  extends 
the  benefit  of  this  mercantile  tranfailion  to  all  the  king's  fub- 
je£ls  in  general,  by  virtue  of  the  ftatute  23  Hen.  VIII.  c.  6. 

V.  Another  fimilar  conditional  eftate,  created  by  opera- 
tion of  law,  for  fecurity  and  fatisfaCtion  of  debts,  is  called  an- 

c  /.  10.  t.  2.  *  See  book  I.  c.  8.- 
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cftate  by  elegit.  What  an  elegit  is,  and  why  fo  called,  will 
be  explained  in  the  third  part  of  thefe  commentaries.  At 
prefent  I  need  only  mention,  that  it  is  the  name  of  a  writ, 
founded  on  the  ftatute  =  of  Weftm.  2.  by  which,  after  a 
plaintiff  has  obtained  judgment  for  his  debt  of  law,  the  flierifF 
gives  him  poiTeflion  of  one  half  of  the  defendant's  lands  and 
tenements,  to  be  held,  occupied,  and  enjoyed,  until  his  debt 
and  damages  are  fully  paid:  and,  during  the  time  he  fo  holds 
them,  he  is  called  tenant  by  ehgit.  It  is  eafy  to  obferve,  that 
this  is  alfo  a  mere  conditional  ellate,  defeafible  as  foon  as  the 
debt  is  levied.  But  it  is  remarkable,  that  the  feodal  reftraints 
of  alienating  lands,  and  charging  them  with  the  debts  of  the 
owner,  were  foftencd  much  earlier  and  much  more  efFedually 
for  the  benefit  of  trade  and  commerce,  than  for  any  other 
confideration.  Before  the  ftatute  of  quia  emptores  \  it  is 
generally  thought  that  the  proprietor  of  lands  was  enabled  to 
alienate  no  more  than  a  moiety  of  them  :  the  flatute  there- 
fore of  Weftm.  2.  permits  only  fo  much  of  them  to  be  affe£b- 
ed  by  the  procefs  of  law,  as  a  man  was  capable  of  alienatin* 
by  his  own  deed.  But  by  the  ftatute  de  ?nercatcribus  (palTed 
in  the  fame  year  ?)  the  ^vhole  of  a  man's  lands  was  liable  to 
be  pledged  in  a  ftatute  merchant,  for  a  debt  contracted  in 
trade ;  though  only  half  of  them  was  liable  to  be  taken  in 
execution  for  any  other  debt  of  the  owner. 

I  SHALL  conclude  what  I  had  to  remark  of  thefe  eftates, 
by  fliatute  merchant,  ftatute  ftaple,  and  elegit,  with  the  ob- 
fervation  of  fir  Edward  Coke  ^,  "  Thefe  tenants  have  un- 
"  certain  interefts  in  lands  and  tenements,  and  yet  they  have 
*'  but  chattels  and  no  freeholds ;"  (which  makes  them  an 
exception  to  the  general  rule)  "  becaufe  though  they  may 
**  hold  an  eftate  of  inheritance,  or  for  life,  ut  liberum  tene' 
"  mentum,  until  their  debt  be  paid  ;  yet  it  ftiall  go  to  their 
*'  executors:  forz^/isfimilitudinary;  and  though,  to  recover 
'*  their  eflates,  they  fhall  have  the  fame  remedy  (by  affife)  as 
*'  a  tenant  of  the  freehold  fhall  h^ve,  yet  it  is  but  the  fimili- 
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•'  tude  of  a  freehold,  and  nullum  Jimile  ejl  idem.^*  This  in- 
deed only  proves  them  to  be  chattel  interefts,  becaufe  they 
go  to  the  executors,  which  is  inconfiftent  with  the  nature  of 
a  freehold ;  but  it  does  not  aflign  the  reafon  why  thefe  eftates, 
in  contradiftin6lion  to  other  uncertain  interefts,  fhall  veft  in 
the  executors  of  the  tenant  and  not  the  heir ;  which  is  pro- 
bably owing  to  this :  that,  being  a  fecurity  and  remedy  pro- 
vided for  perfonal  debts  owing  to  the  deceafed,  to  which 
debts  the  executor  is  entitled,  the  law  has  therefore  thus  di- 
redled  their  fucceflion ;  as  j  udging  it  reafonable,  from  a  prin- 
ciple of  natural  equity,  that  the  fecurity  and  remedy  (hould 
be  veiled  in  them,  to  whom  the  debts  if  recovered  would  be- 
long. And,  upon  the  fame  principle,  if  lands  be  devifed  to 
a  man's  executor,  until  out  of  their  profits  the  debts  due 
from  the  teftator  be  difcharged,  this  intereft  in  the  lands 
fhall  be  a  chattel  intereft,  and  on  the  death  of  fuch  executor 
fiiall  go  to  /;/';  executors  '  :  becaufe  they,  being  liable  to  pay 
the  original  teftator's  debts,  fo  far  as  his  aflets  will  extend, 
are  in  reafon  entitled  to  poffefs  that  fund,  out  of  which  he 
has  direded  them  to  be  paid. 

i  Co.  Litt.  4i. 
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Chapter    the    eleventh. 

Of    estates    in    POSSESSION, 
REMAINDER,  and  REVERSION. 


HITHERTO  we  have  confidered  eftates  folely  with 
regard  to  their  duration,  or  the  quantity  of  inter eji 
which  the  owners  have  therein.  We  are  now  to  confider 
them  in  another  view  ;  with  regard  to  the  time  of  their  enjoy- 
ment^ when  the  ailual  pernancy  of  the  profits  (that  is,  the 
taking,  perception,  or  receipt,  of  the  rents  and  other  advan- 
tages arifing  therefrom)  begins.  Eftates  therefore,  with 
refpeft  to  this  confideration,  may  either  be  in  pojjejfion,  or  in 
expe^ancy :  and  of  expeilancies  there  are  two  forts  ;  one 
created  by  a£l  of  the  parties,  called  a  remainder 'y  the  other 
by  a£l  of  law,  and  called  a  reVerfon. 

I.  Of  eftates  in  pojfejjion,  (which  are  fometimes  called 
eftates  executed^  whereby  a  prefent  intereft  palFes  to  and  re- 
fides  in  the  tenant,  not  depending  on  any  fubfequent  circum- 
ftance  or  contingency,  as  in  the  cafe  of  eftates  executory) 
there  is  little  or  nothing  peculiar  to  be  obferved.  All  the 
eftates  we  have  hitherto  fpo-ken  of  are  of  this  kind  ;  for,  in 
laying  down  general  rules,  we  ufually  apply  them  to  fuch 
eftates  as  are  then  actually  in  the  tenant's  pofieflion.  But 
the  do(5lrine  of  eftates  in  expecStancy  contains  fome  of  the 
niceft  and  moft  abftrufe  learning  in  the  Englifli  law.  Thefe 
will  therefore  require  a  minute  difcuflion,  and  demand  fome 
degree  of  attention. 

L  a  II.  An 
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II.  An  eftate  then  in  remainder  may  be  defined  to  be,  an 
eftate  limited  to  take  effeft  and  be  enjoyed  after  another  eftate 
is  determined.     As  if  a  man  feifed  in  fee-fimple  granteth 
lands  to  A  for  twenty  years,  and,  after  the  determination  of 
the  faid  term,  then  to  B  and  his  heirs  for  ever  :  here  A  is  te- 
nant for  years,  remainder  to  B  in  fee.     In  the  firft  place  an 
eftate  for  years  is  created  or  carved  out  of  the  fee,  and  given 
to  A  ;  and  the  refidue  or  remainder  of  it  is  given  to  B.    But 
both  thefe  interefts  are  in  fa£t  only  one  eftate ;  the  prefent 
term  of  years  and  the  remainder  afterwards,  when  added  to- 
gether, being  equal  only  to  one  eftate  in  fee  *.    They  are  in- 
deed different  parts^  but  they  conftitute  only  one  whole :  they 
are  carved  out  of  one  and  the  fame  inheritance  :  they  are 
both  created,  and  may  both  fubfift,  together  ;  the  one  in 
pofleffion,  the  other  in  expedlancy.     So  if  land  be  granted 
to  A  for  twenty  years,  and  after  the  determination  of  the 
faid  term  to  B  for  life;  and,  after  the  determination  of  B's 
eftate  for  life,  it  be  limited  to  C  and  his  heirs  for  ever  :  this 
makes  A  tenant  for  years,  with  remainder  to  B  for  life,  re- 
mainder over  to  C  in  fee.    Now  here  the  eftate  of  inheritance 
undergoes  a  divifion  into  three  portions  :  there  is  firft  A's 
eftate  for  years  carved  out  of  it ;  and  after  that  B's  eftate  for 
life ;  and  then  the  whole  that  remains  is  limited  to  C  and 
his  heirs.     And  here  alfo  the  firft  eftate,  and  both  the  re- 
mainders, for  life  and  in  fee,are  one  eftate  only ;  being  nothing 
but  parts  or  portions  of  one  entire  inheritance  :  and  if  there 
were  a  hundred  remainders,  it  would  ftill  be  the  fame  thing; 
upon  a  principle  grounded  in  mathematical  truth,  that  all 
the  parts  are  equal,  and  no  more  than  equal,  to  the  whole. 
And  hence  alfo  it  is  eafy  to  colledl,  that  no  remainder  can 
be  limited  after  the  grant  of  an  eftate  in  fee-fimple  ^ :  becaufe 
a  fee-fimple  is  the  higheft  and  largeft  eftate,  that  a  fubje(Si:  is 
capable  of  enjoying  ;  and  he  that  is  tenant  in  fee  hath  in  him 
the  whole  of  the  eftate  :  a  remainder  therefore,  which  is  only 
a  portion,  or  refiduary  pai't^  of  the  eftate,  cannot  be  refervcd 
after  the  whole  is  difpofed  of.     A  particular  eftate,  v/ith  all 

a  Co.  Litt.  143.  *>  Plowd.  29.     Vaugh.  269, 
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the  remainders  expectant  thereon,  is  only  one  fee-fimple  j  as 
40/.  is  part  of  lOO/.  and  60/.  is  the  remainder  of  it  :  where- 
fore, after  a  fee-fimple  once  vefted,  there  can  no  more  be  a 
remainder  limited  thereon,  than  after  the  whole  100/.  is  ap- 
propriated there  can  be  any  refidue  fubfifting. 

Thus  much  being  premifed,  we  fhall  be  the  better  enabled 
to  comprehend  the  rules  that  are  laid  down  by  law  to  be  ob- 
ferved  in  the  creation  of  remainders,  and  the  reafons  upon 
which  thefe  rules  are  founded. 

I.  And,  firft,  there  muft  neceflarily  be  fome  particular 
eftate,  precedent  to  the  eftate  in  remainder  "=.  As,  an  eftate 
for  years  to  A,  remainder  to  B  for  life  j  or,  an  eftate  for  life 
to  A,  remainder  to  B  in  tail.  This  precedent  eftate  is  called 
the  particular  eftate,  as  being  only  a  fmall  part,  or  particular^ 
of  the  inheritance;  the  refidue  or  remainder  of  which  is 
granted  over  to  another.  The  neceflity  of  creating  this  pre- 
ceding particular  eftate,  in  order  to  make  a  good  remainder, 
arifes  from  this  plain  reafon  ;  that  remainder  is  a  relative  ex- 
preflion,  and  implies  that  fome  part  of  the  thing  is  previoufly 
difpofed  of :  for,  where  the  whole  is  conveyed  at  once,  there 
cannot  poflibly  exift  a  remainder  ;  but  the  iatereft  granted, 
whatever  it  be,  will  be  an  eftate  in  pofleffion. 

An  eftate  created  to  commence  at  a  diftant  period  of  time, 
without  any  intervening  eftate,  is  therefore  properly  no  re- 
mainder: it  is  the  whole  of  the  gift,  and  not  a  refiduary  part. 
And  fuch  future  eftates  can  only  be  made  of  chattel  interefts, 
which  were  confidered  in  the  light  of  mere  contrails  by  the 
antient  law  ^^  to  be  executed  either  now  or  hereafter,  as  the 
contrafting  parties  fhould  agree  :  but  an  eftate  of  freehold 
muft  be  created  to  commence  immediately.  For  it  is  an  antient 
rule  of  the  common  law,  that  no  eftate  of  freehold  can  be 
created  to  commence  ;';/  fiituro  ;  but  it  ought  to  take  eiFc6l 
prefently  either  in  pofleftion  or  remainder^ :  becaufe  at  com- 

c  Co,  Litt.  49.     Plowd.  25.  e  5  Rep.  54. 
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mon  law  no  freehold  in  lands  could  pafs  without  livery  of 
fcifin  ;  which  muft  operate  either  immediately,  or  not  at  all. 
It  would  therefore  be  contradictory,  if  an  eftate,  which  is 
not  to  commence  till  hereafter,  could  be  granted  by  a  con- 
veyance which  imports  an  immediate  pofl'effion.  Therefore, 
though  a  Icafe  to  A  for  feven  years,  to  commence  from  next 
Michaelmas,  is  good  ;  yet  a  conveyance  to  B  of  lands,  to 
hold  to  him  and  his  heirs  for  ever  from  the  end  of  three  years 
next  enfuing,  is  void.  So  that  when  it  is  intended  to  grant 
an  eftate  of  freehold,  whereof  the  enjoyment  fhall  be  defer- 
red till  a  future  time,  it  is  necelTary  to  create  a  previous  par- 
ticular eftate,  which  may  fubfift  till  that  period  of  time  is 
completed  ;  and  for  the  grantor  to  deliver  immediate  poffef- 
fion  of  the  land  to  the  tenant  of  this  particular  eftate,  which 
is  conftrued  to  be  giving  pofieflion  to  him  in  remainder,  fince 
his  eftate  and  that  of  the  particular  tenant  are  one  and  the 
fame  eftate  in  law.  As,  where  one  leafes  to  A  for  three  years, 
with  remainder  to  B  in  fee,  and  makes  livery  of  feifin  to  A  j 
here  by  the  livery  the  freehold  is  immediately  created,  and 
vefted  in  B,  during  the  continuance  of  A's  term  of  years. 
The  whole  eftate  pafles  at  once  from  the  grantor  to  the 
grantees,  and  the  remainder-man  is  feifed  of  his  remainder 
at  the  fame  time  that  the  termor  is  polTefled  of  his  term. 
The  enjoyment  of  it  muft  indeed  be  deferred  till  hereafter; 
but  it  is  to  all  intents  and  purpofes  an  eftate  commencing  in 
praefentt,  though  to  be  occupied  and  enjoyed  infuturo. 

As  no  remainder  can  be  created,  without  fuch  a  precedent 
particular  eftate,  therefore  the  particular  eftate  is  faid  to  fup- 
fort  the  remainder.  But  a  leafe  at  will  is  not  held  to  be  fuch 
a  particular  eftate,  as  will  fupport  a  remainder  over  ^.  For 
an  eftate  at  will  is  of  a  nature  fo  flender  and  precarious,  that 
it  is  not  looked  upon  as  a  portion  of  the  inheritance ;  and  a 
portion  muft  firft  be  taken  out  of  it,  in  order  to  conftitute  a 
remainder.  Befides,  if  it  be  a  freehold  remainder,  livery  of 
feifm  muft  be  given  at  the  time  of  it's  creation  ;  and  the 
entry  of  the  grantor,  to  do  this,  determines  the  eftate  at  will 
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in  the  very  inftant  in  which  it  is  made^:  or,  if  it  be  a  chattel 
intereft,  though  perhaps  it  might  operate  as  2.  future  contrast^ 
if  the  tenant  for  years  be  a  party  to  the  deed  of  creation,  yet 
it  is  void  by  way  of  remainder:  for  it  is  a  feparate  independent 
contracft,  diftin6l  from  the  precedent  eftate  at  will;  and  every 
remainder  muft  be  part  of  one  and  the  fame  eftate,  out  of 
which  the  preceding  particular  eflate  is  taken  **.  And  hence 
it  is  generally  true,  that  if  the  particular  eftate  is  void  In  it's 
creation,  or  by  any  means  is  defeated  afterwards,  the  remain- 
der fupported  thereby  fhall  be  defeated  alfo  *  :  as  where  the 
particular  eftate  is  an  eftate  for  the  life  of  a  perfon  not  ineffe^\ 
or  an  eftate  for  life  upon  condition,  on  breach  of  which  con- 
dition the  grantor  enters  and  avoids  the  eftate '  j  in  either  of 
thefe  cafes  the  remainder  over  is  void. 

2.  A  SECOND  rule  to  be  obferved  is  this  ;  that  the  re- 
mainder muft  commence  or  pafs  out  of  the  grantor  at  the 
time  of  the  creation  of  the  particular  eftate  ■".  As,  where 
there  is  an  eftate  to  A  for  life,  with  remainder  to  B  in  fee  : 
here  B's  remainder  in  fee  pafles  from  the  grantor  at  the  fame 
time  thatfeifin  is  delivered  to  A  of  his  life  eftate  in  polTcffion. 
And  it  Is  .this,  which  induces  the  necefllty  at  common  law 
of  livery  of  felfin  being  made  on  thfe  particular  eftate,  when- 
ever a  freehold  remainder  is  created.  For,  if  it  be  limited 
even  on  an  eftate  for  years,  it  is  neceffary  that  the  leflee  for 
years  fliould  have  livery  of  feifin,  in  order  to  convey  the 
freehold  from  and  out  of  the  grantor  ;  otherwife  the  remain- 
der is  void  ".  Not  that  the  livery  is  neceflary  to  ftrengthcn 
the  eftate  for  years  ;  but,  as  livery  of  the  land  is  requifite  to 
convey  the  freehold,  and  yet  cannot  be  given  to  him  in  re- 
mainder without  infringing  the  poffeflion  of  the  leflec  for 
years,  therefore  the  law  allows  fuch  livery,  made  to  the  te- 
nant of  the  particular  eftate,  to  relate  and  enure  to  him  in 
remainder,  as  both  are  but  one  eftate  in  law  °. 

g  Dyer.  iS.  I   i  Jon.  5!^. 
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3.  A  THIRD  rule  refpecling  remainders  is  this  ;  that  the 
remainder  inuft  veil  in  the  grantee  during  the  continuance  of 
the  particular  ellate,  or  eo  injlanti  that  it  determines  p.  As, 
if  A  be  tenant  for  life,  remainder  to  B  in  tail  j  here  B's  re- 
soainder  is  vefted  in  him,  at  the  creation  of  the  particular 
eftate  to  A  for  life  :  or,  if  A  and  B  be  tenants  for  their  joint 
lives,  remainder  to  the  furvivor  in  fee;  here,  though  during 
their  joint  lives  the  remainder  is  vefted  in  neither,  yet  on  the 
death  of  cither  of  them,  the  remainder  vefts  inftantly  in  the 
furvivor :  wherefore  both  thefe  are  good  remainders.  But, 
if  an  eftate  be  limited  to  A  for  life,  remainder  to  the  eldeft 
fon  of  B  in  tail,  and  A  dies  before  B  hath  any  fon ;  here 
the  remainder  v/ill  be  void,  for  it  did  not  veft  in  any  one 
durino^  the  continuance,  nor  at  the  determination,  of  the 
particular  eftate:  and,  even  fuppofmg  that  B  ftiould  aftervi^ards 
have  a  fon,  he  fhall  not  take  by  this  remainder  ;  for,  as  it 
did  not  veft  at  or  before  the  end  of  the  particular  eftate,  it 
never  can  veft  at  all,  but  is  gone  for  ever  '^.  And  this  de- 
pends upon  the  principle  before  laid  down,  that  the  precedent 
particular  eftate,  and  the  remainder  are  one  eftate  in  law; 
they  muft  therefore  fubfift  and  be  in  ejfe  at  one  and  the  fame 
inftant  of  time,  either  during  the  continuance  of  the  firft 
eftate  or  at  the  very  inftant  when  that  determines,  fo  that 
no  other  eftate  can  poftibly  come  between  them.  For  there 
can  be  no  intervening  eftate  between  the  particular  eftate, 
and  the  remainder  fupported  thereby  '■  :  the  thing  fupported 
muft  fall  to  the  ground,  if  once  it's  fupport  be  fevered 
from  it. 

It  is  upon  thefe  rules,  but  principally  the  laft,  that  the 

dodtrine  of  coniingent  remainders  depends.  For  remainders 
are  either  vejied  or  contingent.  Vejled  remainders  (or  remain- 
ders executed^  whereby  a  prefent  intereft  pafles  to  the  party, 
thou2;h  to  be  enjoyed  in  futuro)  are  w^here  the  eftate  is  inva- 
riably fixed,  to  remain  to  a  determinate  perfon,  after  the  parti- 
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cular  eftate  is  fpent.  As  if  A  be  tenant  for  twenty  years, 
remainder  to  B  in  fee ;  here  B's  is  a  vefted  remainder,  which 
nothing  can  defeat,  or  fet  afide. 

Contingent  or  executory  remainders  (whereby  no  prefent 
intereft  pafles)  are  where  the  eflate  in  remainder  is  limited  to 
take  effedl,  either  to  a  dubious  and  uncertain  perfon,  or  upon 
a  dubious  and  uncertain  eve?Jt ;  fo  that  the  particular  eftate 
may  chance  to  be  determined,  and  the  remainder  never  take 
efFea  *. 

First,  they  may  be  limited  to  a  dubious  and  uncertain 
per/on.  As  if  A  be  tenant  for  life,  with  remainder  to  B's 
eldeft  fon  (then  'inborn)  in  tail ;  this  is  a  contingent  re- 
mainder, for  it  is  uncertain  whether  B  will  have  a  fon  or 
no  :  but  the  inftant  that  a  fon  is  born,  the  remainder  is  no 
longer  contingent,  but  vefted.  Though,  if  A  had  died  be- 
fore the  contingency  happened,  that  is,  before  B's  fon  was 
born,  the  remainder  would  have  been  abfolutely  gone  ;  for 
the  particular  eftate  was  determined  before  the  remainder 
could  veft.  Nay,  by  the  ftri<5l  rule  of  law,  if  A  were  tenant 
for  life,  remainder  to  his  own  eldeft  fon  in  tail,  and  A  died 
without  iflue  born,  but  leaving  his  wife  enfeint  or  big  with 
child,  and  after  his  death  a  pofthumous  fon  was  born,  this 
fon  could  not  take  the  land,  by  virtue  of  this  remainder;  for 
the  particular  eftate  determined  before  there  was  any  perfon  in 
effe,  in  whom  the  remainder  could  veft '.  But,  to  remedy 
this  hardftiip,  it  is  enacted  by  ftatute  10  &  11  W.  III.  c.  16. 
that  pofthumous  children  fhall  be  capable  of  taking  in  re- 
mainder, in  the  fame  manner  as  if  they  had  been  born  in 
their  father's,  lifetime  :  that  is,  the  remainder  is  allowed  to 
veft  in  them,  while  yet  in  their  mother's  womb  ". 

This  fpecies  of  contingent  remainders,  to  a  perfon  not  in 
being,  muft  however  be  limited  to  fome  one,  that  may  by 
common  poffibility,  or  potentia  propinqua,  be  in  ejje  at  or 
before  the  partircular  eftate  determines  *,    As  if  an  eftate  be 
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jnadc  to  A  for  life,  remainder  to  the  heirs  of  B  :  now,  if  A 
dies  before  B,  the  remainder  is  at  an  end  ;  for  during  B's 
life  he  has  no  heir,  nemo  eji  haeres  vhentis :  but  if  B  dies 
firft,  the  remainder  then  immediately  veils  in  his  heir,  who 
will  be  entitled  to  the  land  on  the  death  of  A.  This  is  a 
good  contingent  remainder,  for  the  poflibility  of  B's  dying 
before  A  \s potentia propinqua^  and  therefore  allowed  in  law'. 
But  a  remainder  ::o  the  right  heirs  of  B  (if  there  be  no  fuch 
perfon  as  B  in  ejfe)  is  void  >'.  For  here  there  muft  two  con- 
tingencies happen  ;  firft,  thai,  fuch  a  perfon  as  B  fnail  be 
born  ;  and,  fecondly,  that  he  fhall  alfo  die  during  the  con- 
tinuance of  the  particular  eftate ;  which  make  \t  potentta  re- 
ifiotijjtma,  a  moft  improbable  poflibility.  A  remainder  to  a 
man's  eldeft  fon,  who  hath  none,  (we  have  feen)  is  good  ; 
for  by  common  poflibility  he  may  have  one  ;  but  if  it  be 
limited  in  particular  to  his  fon  John,  or  Richard,  it  is  bad, 
if  he  have  no  fon  of  that  name ;  for  it  is  too  remote  a  pofli- 
bility that  he  fliould  not  only  have  a  fon,  but  a  fon  of  a  par- 
ticular name  ^.  A  limitation  of  a  remainder  to  a  baflard  be- 
fore it  is  born,  is  not  good  ^ :  for  though  the  law  allows  the 
polTibility  of  having  baftards,  it  prefumes  it  to  be  a  very  re- 
mote and  improbable  contingency.  Thus  may  a  remainder 
be  contingent,  on  account  of  the  uncertainty  of  xht  perfon 
who  is  to  take  it, 

A  REMAINDER  may  alfo  be  contingent,  where  the  perfon 
to  whom  it  is  limited  is  fixed  and  certain,  but  the  event  upon 
^which  it  is  to  take  efFecl  is  vague  and  uncertain.  As,  where 
land  is  given  to  A  for  life,  and  in  cafe  B  furvives  him,  then 
with  remainder  to  B  in  fee  :  here  B  is  a  certain  perfon,  but 
the  remainder  to  him  is  a  contingent  remainder,  depending 
upon  a  dubious  event,  the  uncertainty  of  his  furviving  A. 
During  the  joint  lives  of  A  and  B  it  is  contingent ;  and  if  B 
dies  iirfl,  it  never  can  veft  in  his  heirs,  but  is  for  ever  gonej 
but  if  A  dies  firfl,  the  remainder  to  B  becomes  vefled, 

*  ila.  Ltt.  3?.  «  sKep.  51- 
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Contingent  remainders  of  either  kind,  if  they  amount 
to  a  freehold,  cannot  be  limited  on  an  eftate  for  years,  or  any 
other  particular  eftate,  lefs  than  a  freehold.  Thus  if  land 
be  granted  to  A  for  ten  years,  with  remainder  in  fee  to  the 
righi  heirs  of  B,  this  remainder  is  void  ^ :  but  if  granted  to 
A  for  life,  with  a  like  remainder,  it  is  good.  For,  unlefs 
the  freehold  pafles  out  of  the  grantor  at  the  time  when  the 
remainder  is  created,  fuch  freehold  remainder  is  void  :  it 
cannot  pafs  out  of  him,  without  vefting  fomewhere  ;  and 
in  the  cafe  of  a  contingent  remainder  it  muft  veft  in  the  par- 
ticular tenant,  elfc  it  can  veft  no  where  :  unlefs  therefore 
the  eftate  of  fuch  particular  tenant  be  of  a  freehold  nature, 
the  freehold  cannot  veft  in  him,  and  confequently  the  re- 
mainder is  void. 

Contingent  remainders  may  be  defeated,  by  deftroying 
or  determining  the  particular  eftate  upon  which  they  depend, 
before  the  contingency  happens  whereby  they  become  vefted*-. 
Therefore  when  there  is  tenant  for  life,  with  divers  remain- 
ders in  contingency,  he  may,  not  only  by  his  de^th,  but  by 
alienation,  furrender,  or  other  methods,  deftroy  and  deter- 
mine his  own  life-eftate,  before  any  of  thofe  remainders  veft; 
the  confequence  of  which  is  that  he  utterly  defeats  them  all. 
As,  if  there  be  tenant  for  life,  with  remainder  to  his  eldell 
fon  unborn  in  tail,  and  the  tenant  for  life,  before  any  fon  is 
born,  furrenders  his  life  eftate,  he  by  that  means  defeats  the 
remainder  in  tail  to  his  fon  :  for  his  fon  not  being  //;  ej/e, 
when  the  particular  eftate  determined,  the  remainder  could 
not  then  veft ;  and,  as  it  could  not  veft  then,  by  the  rules 
before  laid  down,  it  never  can  veft  at  all.  In  thefe  cafes 
therefore  it  is  neceflary  to  have  truftees  appointed  to  preferve 
the  contingent  remainders  ;  in  whom  there  is  vefted  an  eftate 
In  remainder  for  the  life  of  the  tenant  for  life,  to  commence 
when  his  determines.  If  therefore  his  eftate  for  life  deter- 
mines otherwife  than  by  his  death,  their  eftate,  for  the  refidue 
of  his  natural  life,  will  then  take  effe6l,  and  become  a  par- 

fc  I  Rpp.  130.  c  Ji,U,  66.  J35, 
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ticular  eftate  in  pofTeilion,  fufficient  to  fupport  the  remainders  I 

depending  in  contingency.  This  method  is  faid  to  have 
hcen  invented  by  fir  Orlando  Bridgman,  fir  Geoffrey  Palmer, 
nnd  other  eminent  council,  who  betook  themfelves  to  con- 
veyancing during  the  time  of  the  civil  wars  ;  in  order  thereby 
to  fecure  in  family  fettlements  a  provifion  for  the  future 
children  of  an  intended  marriage,  who  before  were  ufually 
left  at  the  mercy  of  the  particular  tenant  for  life'':  and 
when,  after  the  reftoration,  thofe  gentlemen  came  to  fill  the 
i'nd  offices  of  the  law,  they  fupported  this  invention  within 
reafonable  and  proper  bounds,  and  introduced  it  into 
j!;eneral  ufe. 

Thus  the  ftudcnt  will  obferve  how  much  nicety  is  requir- 
ed in  creating  and  fecuring  a  remainder;  and  I  truft  he  will 
in  fome  meafure  fee  the  general  reafons,  upon  which  this 
nicety  is  founded.  It  were  endlefs  to  attempt  to  enter  upon 
the  particular  fubtilties  and  refinements,    into  which  this  ,, 

dot5lrine,  by  the  variety  of  cafes  which  have  occurred  in  the  H 

courfe  of  many  centuries,  has  been  fpun  out  and  fubdivided  : 
neither  are  they  confonant  to  the  defign  of  thefe  elementary  j 

difquifitions.     I  muft  not  however  omit,  that  in  devifes  by  1 

laft  will  and  teftament,  (which,  being  often  drawn  up  when 
the  party  is  inops  confdiiy  are  always  more  favoured  in  con- 
fi:ru6fion  than  formal  deeds,  which  are  prefumed  to  be  made 
with  great  caution,  fore-thought,  and  advice)  in  thefe  devifes, 
I  fay,  remainders  may  be  created  in  fome  meafure  contrary 
to  the  rules  before  laid  down:  though  our  lawyers  will  not 
allow  fuch  difpofitions  to  be  ftridlly  remainders ;  but  call 
them  by  another  name,  that  of  executory  devifesy  or  devife? 
hereafter  to  be  executed. 

An  executory  devife  of  lands  is  fuch  a  difpofition  of  them 
by  will,  that  thereby  no  eftate  vefts  at  the  death  of  the  devifor, 
but  only  on  fome  future  contingency.  It  differs  from  a  remain- 
der in  three  very  material  points :     i .  That  it  needs  not  any 

d  Site  Mocr.  486,  2  Rcll.  Abr,  797.  pi.  12.   a  Sid,  159.   2  Chan,  Rep.  170, 
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particular  eftate  to  fupport  it.  2.  That  by  it  a  fee-flraple  or 
other  lefs  eftate,  may  be  limited  after  a  fee-fimple.  3.  That 
by  this  means  a  remainder  may  be  limited  of  a  chattel  intereft, 
after  a  particular  eftate  for  life  created  in  the  fame. 

1.  The  firft  cafe  happens  when  a  man  devifes  a  future 
eftate  toarife  upon  a  contingency;  and,  till  that  contingency 
happens,  does  not  difpofe  of  the  fee-fimple,  but  leaves  it  to 
defcend  to  his  heir  at  law.  As  if  one  devifes  land  to  a  feme- 
fole  and  her  heirs,  upon  her  day  of  marriage :  here  is  in  effeiSt 
a  contingent  remainder  without  any  particular  eftate  to  fup- 
port it  J  a  freehold  commencing  in  futuro.  This  limitation, 
though  it  would  be  void  in  a  deed,  yet  is  good  in  a  will,  by 
way  of  executory  devife  *.  For,  fmce  by  a  devife  a  freehold 
may  pafs  without  corporal  tradition  or  livery  of  feifin,  (as  it 
muft  do,  if  it  pafles  at  all)  therefore  it  may  commence  in 
futuro  J  becaufe  the  principal  reafon  why  it  cannot  commence 
in  futuro  in  other  cafes,  is  the  neceffity  of  actual  feifin,  which 
always  operates  in  praefoiti.  And,  faice  it  may  thus  com- 
mence in  futuro,  there  is  no  need  of  a  particular  eftate  to  fup- 
port it ;  the  only  ufe  of  which  is  to  make  the  remainder,  by 
it's  unity  with  the  particular  eftate,  a  prcfcnt  intereft.  And 
hence  alfo  it  follows,  that  fuch  an  executory  devife,  not 
being  a  prefent  intereft,  cannot  be  barred  by  a  recovery, 
fuffered  before  it  commences  K 

2.  By  executory  devife  a  iec,  or  other  lefs  eftate,  may  be 
limited  after  a  fee.  And  this  happens  where  a  devifor  devifes 
his  whole  eftate  in  fee,  but  limits  a  remainder  thereon  to 
commence  on  a  future  contingency.  As  if  a  man  devifes 
land  to  A  and  his  heirs  j  but,  if  he  dies  before  the  age  of 
twenty  one,  then  to  B  and  his  heirs  :  this  remainder,  though 
void  in  a  deed,  is  good  by  way  of  executory  devife  s.  But, 
in  both  thefe  fpecies  of  executory  devifes,  the  contingencies 
©ught  to  be  fuch  as  may  happen  within  a  reafonable  time  ;  as 
within  one  or  more  life  or  lives  in  being,  or  within  a  mode- 

«   I  Sid.  153.  g  2  Mod.  2S9. 
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rate  term  of  years  ;  for  courts  of  juftice  will  not  indulge  even 
wills,  fo  as  to  create  a  perpetuity,  which  the  law  abhors  ^  : 
becaufe  by  perpetuities,  (or  the  fettlement  of  an  intereft,  which 
Ihall  go  in  the  fucceffion  prefcribed,  without  any  power  of 
alienation')  eftates  are  made  incapable  of  anfwering  thofe 
ends,  of  focial  commerce,  and  providing  for  the  fudden  con- 
tingencies of  private  life,  for  which  property  was  at  firft 
eftablifhed.  The  utmoft  length  that  has  been  hitherto  al- 
lowed for  the  contingency  of  an  executory  devife  of  either 
kind  to  happen  in,  is  that  of  a  life  or  lives  in  being,  and  one 
and  twenty  years  afterwards.  As  when  lands  are  devifed  to 
fuch  unborn  fon  of  a  feme-covert,  as  fhall  firft  attain  the  age 
of  twenty  one,  and  his  heirs  ;  the  utmoft  length  of  time  that 
can  happen  before  the  eftate  can  veft,  is  the  life  of  the  mother 
and  the  fubfequent  infancy  of  her  fon  :  and  this  hath  been 
decreed  to  be  a  good  executory  devife  ''. 

3.  By  executory  devife  a  term  of  years  may  be  given  to 
one  man  for  his  life,  and  afterwards  limited  over  in  remainder 
to  another,  which  could  not  be  done  by  deed  :  for  by  law  the 
firft  grant  of  it,  to  a  man  for  life,  was  a  total  difpofition  of 
the  whole  term  ;  a  life  eftate  being  efteemed  of  a  higher  and 
larger  nature  than  any  term  of  years '.  And,  at  firft,  the 
courts  were  tender,  even  in  the  cafe  of  a  will,  of  reftraining 
the  devifee  for  life  from  aliening  the  term  ;  but  only  held, 
that  in  cafe  he  died  without  exerting  that  a£l  of  ownerlhip, 
the  remainder  over  fhould  then  take  place ""  :  for  the  reftraint 
of  the  power  of  alienation,  efpecially  in  very  long  terms,  was 
introducing  a  fpecies  of  perpetuity.  But,  foon  afterwards, 
it  was  held  ",  that  the  devifee  for  life  hath  no  power  of  alien- 
ing the  term,  fo  as  to  bar  the  remainder-man  :  yet  in  order 
to  prevent  the  danger  of  perpetuities,  it  was  fettled",  that 
though  fuch  remainders  may  be  limited  to  as  many  perfons 
iuccellivcly  as  the  devifor  thinks  proper,  yet  they  muft  all  be 

•'■   li  Mod.  287.  X  Vern.  164.  ^^  Bro.  tit.  cbattelet,  23.    Dyer.  74, 
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in  ejfe  during  the  life  of  the  firft  devifee;  for  then  all  the 
candles  are  lighted  and  are  confuming  together,  and  the  ul- 
timate remainder  is  in  reality  only  to  that  remainder-man 
who  happens  to  furvive  the  reft :  or,  that  fuch  remainder 
may  be  limited  to  take  efFecft  upon  fuch  contingency  only  as 
muft  happen  (if  at  all)  during  the  life  of  the  firft  devifee  p. 

Thus  much  for  fuch  eftates  in  expeflancy,  as  are  created 
by  the  exprefs  words  of  the  parties  themfelves ;  the  moft  in- 
tricate title  in  the  law.  There  is  yet  another  fpecies,  which 
is  created  by  the  aft  and  operation  of  the  law  itfelf,  and  this 
is  called  a  reverfion. 

III.  An  eftate  in  reverfion  is  the  refidue  of  an  eftate  left  in 
the  grantor,  to  commence  in  pofleflion  after  the  determination 
of  fome  particular  eftate  granted  out  by  him ''.  Sir  Edward 
Coke  ■■  defcribes  a  reverfion  to  be  the  returning  of  land  to  the 
grantor  or  his  heirs  after  the  grant  is  over.  As,  if  there  be  a 
gift  in  tail,  the  reverfion  of  the  fee  is,  without  any  fpecial 
refervation,  vefted  in  the  donor  by  aft  of  law  :  and  fo  alfo 
the  reverfion,  after  an  eftate  for  life,  years,  or  at  will,  con- 
tinues in  the  leflTor.  For  the  fee-fimple  of  all  lands  muft 
abide  fomewhere ;  and  if  he,  who  was  before  poflefled  of  the 
whole,  carves  out  of  it  any  fmaller  eftate,  and  grants  it  away^ 
whatever  is  not  fo  granted  remains  in  him.  A  reverfion  is 
never  therefore  created  by  deed  or  writing,  but  arifes  from 
conftruftion  of  law  ;  a  remainder  can  never  be  limited,  un- 
lefs  by  either  deed  or  devife.  But  both  are  equally  transfer- 
able, when  actually  vefted,  being  both  eftates  in  praefenti^ 
though  taking  effeft  infuturo. 

The  doftrine  of  reverfions  is  plainly  derived  from  the 
feodal  conftitution.  For,  when  a  feud  was  granted  to  a 
man  for  life,  or  to  hira  and  his  iflue  male,  rendering  either 
rent,  or  other  fervices  ;  then,  on  his  death  or  the  failure  of 
iflue  male,  the  feud  was  determined  and  refulted  back  to  the 
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lord  or  proprtetor,  to  be  again  difpofed  of  at  his  pleafure. 
And  hence  the  ufual  incidents  to  reverfions  are  faid  to  be 
fealty  and  rent.  When  no  rent  is  referved  on  the  particular 
eftate,  fealty  however  refults  of  courfe,  as  an  incident  quite 
infeparable,  and  may  be  demanded  as  a  badge  of  tenure,  or 
acknowlegement  of  fuperiority ;  being  frequently  the  only 
evidence  that  the  lands  are  holden  at  all.  Where  rent  is  re- 
ferved, it  is  alfo  incident,  though  not  infeparably  fo,  to  the 
reverflon  '.  The  rent  may  be  granted  away,  referving  the 
reverfion  ;  and  the  reverfion  may  be  granted  away,  referving 
the  rent  j  hyfpecial  words :  but  by  a  general  grant  of  the  re- 
verfion, the  rent  will  pafs  with  it,  as  incident  thereunto ; 
though  by  the  grant  of  the  rent  generally,  the  reverfion  will 
not  pafs.  The  incident  pafles  by  the  grant  of  the  principal, 
but  not  e  converfo :  for  the  maxim  of  law  is,  "  accejjhrium  non 
ducity  fedfequitur,  fuuin  principale '." 

These  incidental  rights  of  the  reverfioner,  and  the  refpec- 
tive  modes  of  defcent,  in  which  remainders  very  frequently 
differ  from  reverfions,  have  occafioned  the  law  to  be  care- 
ful in  diftinguiftiing  the  one  from  the  other,  however  inac- 
curately the  parties  themfelves  may  defcribe  them.  For  if 
one,  feifed  of  a  paternal  eftate  in  fee,  makes  a  leafe  for  life, 
with  remainder  to  himfelf  and  his  heirs,  this  is  properly  a 
mere  reverfion  ",  to  which  rent  and  fealty  fliall  be  incident  j 
and  which  fhall  only  defcend  to  the  heirs  of  his  fathers 
blood,  and  not  to  his  heirs  general,  as  a  remainder  limited 
to  him  by  a  third  perfon  would  have  done  "' :  for  it  is  the  old 
eftate,  which  was  originally  in  him,  and  never  yet  was 
out  of  him.  And  fo  likewife,  if  a  man  grants  a  leafe  for 
life  to  A,  referving  rent,  with  reverfion  to  B  and  his  heirs, 
B  hath  a  remainder  defcend ible  to  his  heirs  general,  and  not 
a  reverfion  to  which  the  rent  is  incident ;  but  the  grantor 
fliall  be  entitled  to  the  rent,  during  the  continuance  of  A'« 
eftate  *. 

s  Co.  Litt.  143.'  w  3  Le-r.  407. 
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In  order  to  affift  fuch  perfons  as  have  any  eftate  In  remain- 
der, reverfion,  or  expedancy,  after  the  death  of  others, 
againft  fraudulent  concealments  of  their  deaths,  it  is  enadled 
by  the  ftatute  6  Ann.  c.  18.  that  all  perfons  on  whofe  lives 
any  lands  or  tenements  are  holden,  fhall  (upon  application 
to  the  court  of  chancery  and  order  made  thereupon)  once  in 
every  year,  if  required,  be  produced  to  the  court,  or  it's 
commiflioners  ;  or,  upon  negle6l  or  refufal,  they  fhall  be 
taken  to  be  adtually  dead,  and  the  perfon  entitled  to  fuch 
expectant  eftate  may  enter  upon  and  hold  the  lands  and  tene- 
ments, till  the  party  fhall  appear  to  be  livin-g. 

Before  we  conclude  the  do6lrine  of  remainders  and  re- 
verfions,  it  may  be  proper  to  obferve,  that  w^henever  a  greater 
eftate  and  a  lefs  coincide  and  meet  in  one  and  the  fame  per- 
fon, without  any  intermediate  eftate  )',  the  lefs  is  immediately 
annihilated  j  or,  in  the  law  phrafe,  is  faid  to  be  merged,  that 
is,  funk  or  drowned,  in  the  greater.  Thus,  if  there  be 
tenant  for  years,  and  the  reverfion  in  fee-fimple  defcends  to 
or  is  purchafed  by  him,  the  term  of  years  is  merged  in  the 
inheritance,  and  fhall  never  exift  any  more.  But  they  muft 
come  to  one  and  the  fame  perfon  in  one  and  the  fame  right ; 
elfe,  if  the  freehold  be  in  his  own  right,  and  he  has  a  term 
in  right  of  another  (en  outer  droit)  there  is  no  merger. 
Therefore,  if  tenant  for  years  dies,  and  makes  him  who  hath 
the  reverfion  in  fee  his  executor,  whereby  the  term  of  years 
vefts  alfo  in  him,  the  term  fhall  not  merge  ;  for  he  hath  the 
fee  in  his  own  right,  and  the  term  of  years  in  the  right  of  the 
teftator,  and  fubjetSt  to  his  debts  and  legacies.  So  alfo,  if  he 
who  hath  the  reverfion  in  lee  marries  the  tenant  for  years, 
there  is  no  merger  ;  for  he  hath  the  inheritance  in  his  own 
right, "the  leafe  in  the  right  of  his  wife^.  An  eftate-tail  is 
an  exception  to  this  rule  :  for  a  man  may  have  in  his  own 
right  both  an  eftate-tail  and  a  reverfion  in  fee  ;  and  the  eftate- 
tail,  though  a  lefs  eftate,  fhall  not  merge  in  the  fee  ^.  For 
eftates-tail  are  prote6ted  and  preferved  from  merger  by  the 
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operation  and  conftrufbion,  though  not  by  the  exprefs  words, 
of  the  ftatute  de  donis :  which  operation  and  conftrudtion 
have  probably  arifen  upon  this  confideration ;  that,  in  the 
common  cafes  of  merger  of  eftates  for  life  or  years  by  uniting 
with  the  inheritance,  the  particular  tenant  hath  the  fole  in- 
terefl:  in  them,  and  hath  full  power  at  aily  time  to  defeat, 
deftroy,  or  furrender  them  to  him  that  hath  the  reverfion ; 
therefore,  when  fuch  an  eftate  unites  with  the  reverfion  in 
fee,  the  lawconfiders  it  in  the  light  of  a  virtual  furrender  of 
the  inferior  eftate  ^.  But,  in  an  eftate-tail,  the  cafe  is  other- 
wife  :  the  tenant  for  a  long  time  had  no  power  at  all  over  it, 
fo  as  to  bar  or  to  deftroy  it ;  and  now  can  only  do  it  by  cer- 
tain fpecial  modes,  by  a  fine,  a  recovery,  and  the  like  "^ :  it 
would  therefore  have  been  ftrangcly  improvident,  to  have 
permitted  the  tenant  in  tail,  by  purchafmg  the  reverfion  in 
fee,  to  merge  his  particular  eftate,  and  defeat  the  inheritance 
of  his  iflue  :  and  hence  it  has  become  a  maxim,  that  a  te- 
nancy in  tail,  which  cannot  be  furrendered,  cannot  aUo  be 
merged  in  the  tec. 

fa  Cro.  Eliz,  305,,  «  §ee  pag.  n6. 
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Chapter     the     twelfth. 

Of  estates  in  SEVERALTY, 
JOINT-TENANCY,  COPARCE- 
NARY,    AND    COMMON. 


■^TT'E  come  now  to  treat  of  eftates,  with  refpeit  to  the 
^  ^  number  and  connexions  of  their  owners,  the  tenants 
who  occupy  and  hold  them.  And,  confidered  in  this  view, 
eftates  of  any  quantity  or  length  of  duration,  and  whether 
they  be  in  aflual  poflelTion  or  expeftancy,  may  be  held  in 
four  different  ways ;  in  feveralty,  in  joint-tenancy,  in  co- 
parcenary, and  in  common. 

I.  He  that  holds  lands  or  tenements  In  feveralty,  or  is  fole 
tenant  thereof,  is  he  that  holds  them  in  his  own  right  only, 
without  any  other  perfon  being  joined  or  connedled  with  him 
in  point  of  intereft,  during  his  eftate  therein.  This  is  the 
moft  common  and  ufual  way  of  holding  an  eftate;  and 
therefore  we  may  make  the  fame  obfervations  here,  that  we 
did  upon  eftates  in  pofteflion,  as  contradiftinguifhed  from 
thofe  in  expectancy,  in  the  preceding  chapter  :  that  there  is 
little  or  nothing  peculiar  to  be  remarked  concerning  it,  fince 
all  eftates  are  fuppofed  to  be  of  this  fort,  unlefs  where  they 
are  exprefsly  declared  to  be  otherwife ;  and  that,  in  laying 
down  general  rules  and  do<Strines,  we  ufually  apply  them  to 
fuch  eftates  as  are  held  in  feveralty.  I  fhall  therefore  proceed 
to  conftder  the  other  three  fpecies  of  eftates,  in  which  there 
are  always  a  plurality  of  tenants. 
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II.  An  eftate  in  joint-tenancy  is  where  lands  or  tenements 
are  granted  to  two  or  more  perfons,  to  hold  in  fee-fxmple, 
fee-tail,  for  life,  for  years,  or  at  will.  In  confequence  of 
fuch  grants  the  eftate  is  called  an  eftate  in  joint-tenancy*, 
and  fometimes  an  el*:ate  in  jointure.,  which  word  as  well  as 
the  other  fignifies  an  union  or  conjunction  of  intereft;  though 
in  common  fpeech  the  term,  jointure^  is  now  ufually  con- 
fined to  that  joint  eii-.  .  which  by  virtue  of  the  ftatute 
27  Hen.  VIII.  c.  10.  is  fiequt'ncly  vefted  in  the  huftiand  and 
wife  before  marriage,  as  a  full  fatisfadlion  and  bar  of  the 
woman's  dower  ^. 

In  unfolding  this  title,  and  the  two  remaining  ones  in  the 
prefent  chapter,  we  will  firft  enquire,  how  thefe  eftates  may 
be  created ;  next,  their  properties  and  refpedlive  incidents  j  and 
lailly,  how  they  may  he  fevered  or  dejiroyed, 

1.  The  creation  of  an  eftate  in  joint-tenancy  depends  on 
the  wording  or  the  deed  or  devife,  by  which  the  tenants  claim 
title;  for  this  eftate  can  only  arife  by  purchafe  or  grant, 
that  is,  by  the  a6l  of  the  parties,  and  never  by  the  mere  a6t 
of  law.  Now,  if  an  eftate  be  given  to  a  plurality  of  perfons, 
without  adding  any  reftri6tive,  exclufive,  or  explanatory 
words,  as  if  an  eftate  be  granted  to  A  and  B  and  their  heirs, 
this  makes  them  immediately  joint-tenants  in  fee  of  the  lands. 
For  the  law  interprets  the  grant  fo  as  to  make  all  parts  cf  it 
take  effeft,  which  can  only  be  done  by  creating  an  equal 
eftate  in  them  both.  As  therefore  the  grantor  has  thus  united 
their  names,  the  law  gives  them  a  thorough  union  in  all  other 
refpecls.    For, 

2.  The  properties  of  a  joint  eftate  are  derived  from  it's 
unity,  which  is  fourfold  ;  the  unity  of  interej}^  the  unity  of 
title.,  the  unity  of  time^  and  the  unity  of  pojfejfion :  or,  in 
other  words,  joint -tenants  have  one  and  the  fame  intereft, 
accruing  by  one  and  the  fame  conveyance,  commencing  at 
one  and  the  fame  time,  and  held  by  one  and  the  fame  undi- 
vided pofl'ellion. 

a  Litt.  §.  277.  •»  Sec  pag.  13^. 
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First,  theymuft  have  one  and  the  fame  interej!.  One 
joint-tenant  cannot  be  entitled  to  one  period  of  duration  of 
quantity  of  intereft  in  lands,  and  the  other  to  a  different ; 
one  cannot  be  tenant  for  life,  and  the  other  for  years : 
one  cannot  be  tenant  in  fee,  and  the  other  in  tail '.  But,  if 
land  be  limited  to  A  and  B  for  their  >  ves,  this  makes  them 
joint-tenants  of  the  freehold  j  if  to  A  and  B  and  their  heirs, 
it  makes  them  joint-tenants  of  the  inheritance  ^.  If  land  be 
granted  to  A  and  B  for  their  lives,  and  to  the  heirs  of  A ; 
here  A  and  B  are  joint-tenants  of  the  freehold  during  their 
refpe£tive  lives,  and  A  has  the  remainder  of  the  fee  in  feve- 
ralty  :  or,  if  land  be  given  to  A  and  B,  and  the  heirs  of  the 
body  of  A ;  here  both  have  a  joint-eftate  for  life,  and  A  hath 
a  feveral  remainder  in  tail  ^.  Secondly,  joint-tenants  muft 
alfo  have  an  unity  of  title:  their  eftate  muft  be  created  by  one 
and  the  fame  a£V,  whether  legal  or  illegal ;  as  by  one  and  the 
fame  grant,  or  by  one  and  the  fame  difleifin^  Joint-tenancy 
cannot  arife  by  defcent  or  adt  of  law;  but  merely  by  purchafe, 
or  acquifition  by  the  ail  of  the  party  :  and,  unlefs  that  a6t 
be  one  and  the  fame,  the  two  tenants  would  have  different 
titles;  and  if  they  had  different  titles,  one  might  prove  good, 
and  the  other  bad,  which  would  abfolutely  deftroy  the  join- 
ture. Thirdly,  there  muft  alfo  be  an  unity  of  time:  their 
eftates  muft  be  vefted  at  one  and  the  fame  period,  as  well  as 
by  one  and  the  fame  title.  As  in  cafe  of  a  prefent  eftate 
made  to  A  and  B  ;  or  a  remainder  in  fee  to  A  and  B  after  a 
particular  eftate  ;  in  either  cafe  A  and  B  are  joint-tenants  of 
this  prefent  eftate,  or  this  vefted  remiander.  But  if,  after  a 
leafe  for  life,  the  remainder  be  limited  to  the  heirs  of  A  and 
B ;  and  during  the  continuance  of  the  particular  eftate  A 
dies,  which  vefts  the  remainder  of  one  moiety  in  his  heir ; 
and  then  B  dies,  whereby  the  other  moiety  becomes  vefted  in 
the  heir  of  B :  now  A's  heir  and  B's  heir  are  not  joint-tenants 
of  this  remainder,  but  tenants  in  common ;  for  one  moiety 
vefted  at  one  time,  and  the  other  moiety  vefted  at  another  ^. 

c  Co.  Litt.  188.  f  Ihid.  §.  278. 

«i  Litt.  §.  277,  g  Co,  Liu.  188. 

e  Ibid.  §.  285. 
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Vet,  where  a  feoffment  was  made  to  the  ufe  of  a  man,  and 
fuch  wife  as  he  fhould  afterwards  marry,  for  term  of  their 
lives,  and  he  afterwards  married  ;  in  this  cafe  it  feems  to  have 
been  held  that  the  huJT^and  and  v/ife  had  a  joint-eftate,  though 
vefted  at  different  times  ^ :  becaufe  the  ufe  of  the  wife's  eftate 
was  in  abeyance  and  dormant  till  the  intermarriage  ;  and, 
being  then  awakened,  had  relation  back,  and  took  effect 
from  the  original  time  of  creation.  Laftly,  in  joint-tenancy, 
there  muft  be  an  unity  of  pojfiffion.  Joint-tenants  are  faid  to 
be  feifed  per  my  et  per  tout,  by  the  half  or  moiety,  and  by  all -^ 
that  is,  they  each  of  them  have  the  entire  poffeffion,  as  well 
of  tvexy  J>arcel  as  of  the  whole  '.  They  have  not,  one  of  them 
a  feifin  of  one  half  or  moiety,  and  the  other  of  the  other 
moiety;  neither  can  one  be  exclufively  feifed  of  one  acre,  and 
his  companion  of  another;  but  each  has  an  undivided  moiety 
of  the  whole,  and  not  the  whole  of  an  undivided  moiety ''. 

Upon  thefe  principles,  of  a  thorough  and  intimate  union 
of  intereft  and  poffeiuon,  depend  many  other  confequences 
and  incidents  to  the  joint-tenant's  eftate.  If  two  joint-tenants 
let  a  verbal  leafe  of  their  land,  referving  rent  to  be  paid  to 
©ne  of  them,  it  fhall  enure  to  both,  in  refpecl:  of  the  joint 
reverfion  '.  If  their  leffee  furrenders  his  leafe  to  one  of  them, 
it  fhall  alfo  enure  to  both,  becaufe  of  the  privity,  or  relation 
of  their  eftate"'.  On  the  fame  reafon,  livery  of  feifm,  made 
to  one  joint-tenant,  fhall  enure  to  both  of  them" :  and  the 
entry,  or  re-entry,  of  one  joint-tenant  is  as  effectual  in  law 
as  if  it  were  the  a61:  of  both  °.  In  all  atlions  alfo  relating  to 
their  joint  eftate,  one  joint-tenant  cannot  fue  or  be  fued  with- 
out joining  the  other  p.  But  if  two  or  more  joint-tenants  be 
feifed  of  an  advov/fon,  and  they  prefent  different  clerks,  the 
bifhop  may  refufe  to  admit  either:  becaufe  neither  joint- 
tenant  hath  a  feveral  right  of  patronage,  but  each  is  feifed  of 

^  Dyer.  340.     i  Rep.  loi,  J  Co.  Litt.  214, 

»  Litt.  §.  28S.      5  Rep.  10.  •"  Ibid,  192. 

^  SluUlhet  totum  tenet  et  nihil  tenet y  "  Ibid.  49, 

fdlicet,  totum  in  commum,  et  nihil  jepara^  °  Ibi'l,  319.  364. 

timperje.     Braft.  /.  5.  tr.  5.  c.  26.  P  Hid.  195. 
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the  whole  :  and,  if  they  do  not  both  agree  within  fix  months, 
the  right  of  prefentation  fhall  lapfe.  But  the  ordinary 
may,  if  he  pleafes,  admit  a  clerk  prefented  by  either,  for  the 
good  of  the  church,  that  divine  fervice  may  be  regularly  per- 
formed ;  which  is  no  more  than  he  otherwife  would  be  en- 
titled to  do,  in  cafe  their  difagreement  continued,  fo  as  to 
incur  a  lapfe  :  and,  if  the  clerk  of  one  joint-tenant  be  fo  ad- 
mitted, this  fliall  keep  up  the  title  in  both  of  them  ;  in  re- 
fpecSt  of  the  privity  and  union  of  their  eftate''.  Upon  the 
fame  ground  it  is  held,  that  one  joint-tenant  cannot  have  an 
adtion  againft  another  for  trefpafs,  in  refpe6l  of  his  land  "■ ; 
for  each  has  an  equal  right  to  enter  on  any  part  of  it.  But 
one  joint-tenant  is  not  capable  by  himfelf  to  do  any  a6l, 
which  may  tend  to  defeat  or  injure  the  eftate  of  the  other ; 
as  to  let  leafes,  or  to  grant  copyholds  ' :  and,  if  any  wafte 
be  done,  which  tends  to  the  deftru6lion  of  the  inheritance, 
one  joint-tenant  may  have  an  a£lion  of  wafte  againft  the 
other,  by  conftrud^ion  of  the  fl;atute  Weftm.  2.  c.  22  *.  So 
too,  though  at  common  law  no  action  of  account  lay  for  one 
joint  tenant  againft  another,  unlefs  he  had  conftituted  him 
his  bailifi  or  receiver",  yet  now  by  the  ftatute  4  Ann.  c.  16. 
joint-tenants  may  have  a6tions  of  account  againft  each  other, 
for  receiving  more  than  their  due  fhare  of  the  profits  of  the 
tenements  held  in  joint-tenancy. 

From  the  fame  principle  alfo  arifes  the  remaining  grand 
incident  of  joint  eftates  ;  viz.  the  doftrine  oi  furvivorjhip  : 
by  which,  when  two  or  more  perfons  are  feifed  of  a  joint 
eftate,  of  inheritance,  for  their  own  lives,  or  pur  aider  vie, 
or  are  jointly  poffcfted  of  any  chattel  intercft,  the  entire  te- 
nancy upon  the  deceafe  of  any  of  them  remains  to  the  furvi- 
vors,  and  at  length  to  the  laft  furvivor ;  and  he  fliall  be  en- 
titled to  the  whole  eftate,  whatever  it  be,  whether  an  in- 
heritance or  a  common  freehold  only,  or  even  a  lefs  eftate '^. 
This  is  the  natural  and  regular  confequence  of  the  union  and 
entirety  of  their  intereft.     The  intereft  of  two  joint-tenants 

q  Co  Litt.  185.  I  2  Inft.  403. 

f  3  Leon,  262.  M  Co.  Litt.  200. 

s  1  Leon,  134,  w  Litt.  §.  aSo,  281, 
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is  not  only  equal  or  ftinilar,  but  alfo  is  one  and  the  fame. 
One  has  not  originally  a  diftindt  moiety  from  the  other  ;  but, 
if  by  any  fubfequent  adl  (as  by  alienation  or  ♦forfeiture  of 
cither)  the  intereft  becomes  feparate  and  diflinft,  the  joint- 
tenancy  inftantly  ceafes.  But,  while  it  continues,  each  of 
two  joint-tenants  has  a  concurrent  intereft  in  the  whole;  and 
therefore,  on  the  death  of  his  companion,  the  fole  intereft 
in  the  whole  remains  to  the  furvivor.  For  the  intereft, 
which  the  furvivor  originally  had,  is  clearly  not  devefted  by 
the  death  of  his  companion ;  and  no  other  perfon  can  now 
claim  to  have  a  joint  eftate  with  him,  for  no  one  can  now 
have  an  intereft  in  the  whole,  accruing  by  the  fame  title,  and 
taking  effect  at  the  fame  time  with  his  own;  neither  can  any 
one  claim  a  feparate  intereft  in  any  part  of  the  tenements ; 
for  that  would  be  to  deprive  the  furvivor  of  the  right  which 
he  has  in  all,  and  every  part.  As  therefore  the  furvivor's 
original  intereft  in  the  whole  ftill  remains ;  and  as  no  one 
can  now  be  admitted,  either  jointly  or  feverally,  to  any  fhare 
with  him  therein  ;  it  follows,  that  his  own  intereft  muft  now 
be  entire  and  feveral,  and  that  he  fhall  alone  be  entitled  to 
the  whole  eftate  (whatever  it  be)  that  was  created  by  the 
qriginal  grant. 

This  right  of  furvlvorftiip  is  called  by  our  aritient  authors '^ 
the^z^^  accrefcendiy  becaufe  the  right,  upon  the  death  of  one 
joint-tenant,  accumulates  and  increafes  to  the  furvivors;  or,  as 
they  themfelves  exprefs  it,  "  pars  ilia  communis  accrefcit  fuper^' 
^^JiitibuSy  de  perfona  in  perfonam^  ufque  ad  ultimamfuperjlitemj^ 
And  thisyMj  accrefcendi  ought  to  be  mutual ;  which  I  appre- 
hend to  be  one  reafon  why  neither  the  king  ^,  nor  any  cor- 
poration ^,  can  be  a  joint-tenant  with  a  private  perfon.  For 
here  is  no  mutuality  :  the  private  perfon  has  not  even  the  re- 
moteft  chance  of  being  feifed  of  the  entirety,  by  benefit  of 
furvivorftiip;  for  the  king  and  the  corporation  can  never  die, 

X  Bradlon.  /.  4.   tr.  3.   c.  9.    §.  3.  Y  Co.  Litt.  190.     Fuicb.  L.  83. 

Fleta.  /.  3.  <f.  4.  •  *  z  Lev.  12. 
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3.  We  are,  laftly,  to  enquire,  how  an  eflate  in  joint- 
tenancy  may  he  fevered  and  dejlroyed.  And  this  may  be  done 
by  (Jellroying  any  of  it's  conftituent  unities;  i.  That  of 
tirne^  which  refpedts  only  the  original  commencement  of  the 
joint  ellate,  cannot  indeed  (being  now  paft)  be  afFe£ted  by 
any  fubfequent  tranfailions.  But,  2.  The  joint  tenants' 
eftate  may  be  deftroyed,  without  any  alienation,  by  merely 
difuniting  \\\z\x  foffeffion.  For  joint-tenants  being  feifed /»^r 
my  et  per  tout^  every  thing  that  tends  to  narrow  that  intereft, 
fo  that  they  fhall  not  be  feifed  throughout  the  whole,  and 
throughout  every  part,  is  a  feverance  or  deftruilion  of  the 
jointure.  And  therefore,  if  two  joint-tenants  agree  to  part 
their  lands,  and  hold  them  in  feveralty,  they  are  no  longer 
joint-tenants  ;  for  they  have  now  no  joint-intereft  in  the 
whole,  but  only  a  feveral  intereft  refpcdtively  in  the  feveral 
parts.  And  for  that  reafon  alfo,  the  right  of  furvivorfhip  is 
by  fuch  feparation  deftroyed^.  By  common  law  all  the  joint- 
tenants  might  agree  to  make  partition  of  the  lands,  but  one 
of  them  could  not  compel  the  other  fo  to  do ''  :  for,  this 
being  an  eftate  originally  created  by  the  a6t  and  agreement  of 
the  parties,  the  law  would  not  permit  anyone  or  more  ©f 
them  to  deftroy  the  united  poflelHon  without  a  fimilar  uni- 
verfal  confent.  But  now  by  theftatutes  31  Hen.  VIIT.  c.  i. 
and  32  Hen.  VUI.  c.  32.  joint-tenants,  either  of  inheritances 
or  other  kfs  eftates,  are  compellable  by  writ  of  partition  to 
divide  their  lands  S  3.  The  jointure  may  be  deftroyed,  by 
deftroying  the  unity  of  title.  As  if  one  joint-tenant  aliencs 
and  conveys  his  eftate  to  a  third  perfon  :  here  the  joint- 
tenancy  is  fevered,  and  turned  into  tenancy  in  common** ;  for 
the  grantee  and  the  remaining  joint-tenant  hold  by  different 
titles,  (one  derived  from  the  original,  the  other  from  the 
fubfequent,  grantor)  though,  till  partition  made,  the  unity 
of  pofleflion  continues.     But  a  devife  of  one's  Ihare  by  will 

3  Co.  Litt.  188.  193,  qid  rem  communem  k(ihent,fedcerti  ex  his, 

*>  Litt.  ^.  290.  di-videre  dcfiderant ;  hoc  judicium  inter  est 

c  Thus,  by  tlie  civil  law,  nemo  jn-ji-  uccipi  potefi.     (¥f.  lo,  3.  S.^ 

iuscompcUitur  ad  conimunl-jiim.  (Ff.-n..  i  Litt,  ^,  ■Jjij 

(6,  26,  §.  4.)     Aii'l  again :  fi  nan  emties 
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is  no  feverance  of  the  jointure :  for  no  teftament  takes  efFe£l 
till  after  the  death  of  the  teftator,  and  by  fuch  death  the  right 
of  the  furvivor  (which  accrued  at  the  original  creation  of  the 
eftate,  and  has  therefore  a  priority  to  the  other  ^)  is  already 
yefted  ^.  4.  It  may  alfo  be  deftroyed,  by  defl:roying  the  unity 
of  intereji.  And  therefore,  if  there  be  two  joint-tenants  for 
life,  and  the  inheritance  is  purchafed  by  or  defcends  upon 
either,  it  is  a  feverance  of  the  jointure  s  :  though,  if  an  eftate 
is  originally  limited  to  two  for  life,  and  after  to  the  heirs  of 
one  of  them,  the  freehold  fhail  remain  in  jointure,  without 
merging  in  the  inheritance  ;  becaufe,  being  created  by  one 
and  the  fame  conveyance,  they  are  not  feparate  eftates, 
(which  is  requifite  in  order  to  a  merger)  but  branches  of  one 
entire  eftate  ''.  In  like  manner,  if  a  joint-tenant  in  fee  makes 
a  leafe  for  life  of  his  fliare,  this  defeats  the  jointure  ' ;  for  it 
deftroys  the  unity  both  of  title  and  of  intercft.  And,  when- 
ever or  by  whatever  means  the  jointure  ceafes  or  is  fevered, 
the  right  of  furvivorfliip  or  jus  accrejccndi  the  fame  inftant 
ceafes  with  it ''.  Yet,  if  one  of  three  joint-tenants  alienes  his 
Ihare,  the  two  remaining  tenants  ftill  hold  their  parts  by 
joint-tenancy  and  furvivoriliip  '  :  and,  if  one  of  three  joint- 
tenants  releafes  his  fhare  to  one  of  his  companions,  though 
the  joint-tenancy  is  deftroyed  with  regard  to  that  part,  yet 
the  two  remaining  parts  are  ftill  held  in  jointure  ■"  ;  for  they 
ftill  preferve  their  original  conftituent  unities.  But  when, 
by  any  a6t  or  event,  different  interefts  are  created  in  the 
feveral  parts  of  the  eftate,  or  they  are  held  by  different  titles, 
or  if  merely  the  pofleilion  is  feparated ;  fo  that  the  tenants 
have  no  longer  thefe  four  indiCpenfable  properties,  a  fame- 
nefs  of  intereft,  and  undivided  pofleftion,  a  title  vefting  at 
one  and  the  fame  time,  and  by  one  and  the  fame  a6l  or  grant; 
the  jointure  is  inftantly  difiblved. 

e  Jus  eccrejcendi  praefirtur  ultimae -ja-  ^  Nihil  de  re  accrefctt  el,  fui  nihil 

Iuo:ati.     Co.  Litt.  185,  in  re  quando  jus  accrcjuret  kabet,     Co, 

f  Litt.  §.  287.  Litt.  188. 
%  Cro.  Eliz.  470,  1  Litt.  §.  294. 

*>  2  Rep.  60.     Co.  Litt,  i8z,  «"  Ibid.  §.  304, 
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In  o-enera]  it  is  advantageous  for  the  joint-tenants  to  dif- 
folve  the  jointure  ;  fince  thereby  the  right  of  furvivorfhip  is 
taken  away,  and  each  may  tranfmit  his  own  part  to  his  own 
heirs.  Sometimes  however  it  is  difadvantageous  to  diflblve 
the  joint  eftate:  as  if  there  be  joint-tenants  for  life,  and  they 
make  partition,  this  diflblves  the  jointure  ;  and,  though  be- 
fore they  each  of  them  had  an  eftate  in  the  whole  for  their 
own  lives  and  the  life  of  their  companion,  now  they  have  an 
eftate  in  a  m.oiety  only  for  their  own  lives  merely  ;  and,  on 
the  death  of  either,  the  reverfioner  (hall  enter  on  his  moiety  ". 
And  therefore,  if  there  be  two  joint-tenants  for  life,  and  one 
grants  away  his  part  for  the  life  of  his  companion,  it  is  a 
forfeiture":  for,  in  the  firft  place,  by  the  feverance  of  the 
jointure  he  has  given  himfelf  in  his  own  moiety  only  an  eftate 
for  his  own  life;  and  then  he  grants  the  fame  land  for  the 
life  of  another  :  which  grant,  by  a  tenant  for  his  own  lite 
merely,  is  a  forfeiture  of  his  eftate  p  ;  for  it  is  creating  an 
eftate  which  may  by  poftibility  laft  longer  than  that  which 
he  is  legally  entitled  to. 

III.  An  eftate  held  in  coparcenary  is  where  lands  of  inhe- 
ritance del'cend  from  the  anceftor  to  two  or  more  perfons.  It 
arifes  either  by  common  law,  or  particular  cuftom.  By 
common  law  :  as  where  a  perfon  feifed  in  fee-fimple  or  in 
fee-tail  dies,  and  his  next  heirs  are  two  or  more  females,  his 
daughters,  fifters,  aunts,  coufins,  or  their  reprefentatives ; 
in  this  cafe  they  ftiall  all  inherit,  as  will  be  more  fully  fhewn, 
when  we  treat  of  defcents  hereafter :  and  thefe  co-heirs  are 
then  called  coparceners-^  or,  for  brevity,  parceners  only'^. 
Parceners  by  particular  cuftom  are  where  lands  defcend,  as 
in  gavelkind,  to  all  the  males  in  equal  degree,  as  fons,  bro- 
thers, uncles,  i^c\  And,  in  either  of  thefe  cafes,  all  the 
parceners  put  together  make  but  one  heir^  and  have  but  one 
eftate  among  them  '. 

n  I  Jones.  55.  q  Litt.  §.  241,  24a, 

«>  4  Leon.  237.-  T  Hid.  ^.  265. 

f  Co.  Lut.  252,  s  Co  Utt.  J 63. 
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The  properties  of  parceners  are  in  fome  refpedls  like  thofe 
of  joint-tenants ;  they  having  the  fame  unities  of  interejiy 
titky  and  pojfejfion.  They  may  fue  and  be  fued  jointly  for 
matters  relating  to  their  own  lands ' :  and  the  entry  of  one  of 
them  fliall  in  fome  cafes  enure  as  the  entry  of  them  all ", 
They  cannot  have  an  acSlion  of  trefpafs  againft  each  other : 
but  herein  they  differ  from  joint-tenants,  that  they  are  alfo  ex- 
cluded from  maintaining  an  a6tion  of  wafte  ^ ;  for  coparce- 
ners could  at  all  times  put  a  ftop  to  any  wafte  by  writ  of 
partition,  but  till  the  ftatute  of  Henry  the  eighth  joint- 
tenants  had  no  fuch  power.  Parceners  alfo  differ  materially 
from  joint-tenants  in  four  other  points :  i.  They  ahvays 
claim  by  dsfcent,  whereas  joint-tenants  always  claim  by 
purchafe.  Therefore  if  two  fifters  purchafe  lands,  to  hold 
to  them  and  their  heirs,  they  are  not  parceners,  but  joint- 
tenants  "  :  and  hence  it  likewife  follows,  that  no  lands  can 
Ibe  held  in  coparcenary,  but  eftates  of  inheritance,  which  are 
of  a  defcendible  nature  ;  whereas  not  only  eftates  in  fee  and 
in  tail,  but  for  life  or  years,  may  be  held  in  joint-tenancy, 

2.  There  is  no  unity  of  time  neceffary  to  an  eftate  in  copar- 
cenary. For  if  a  man  hath  two  daughters,  to  whom  his 
eftate  defcends  in  coparcenary,  and  one  dies  before  the  other  j 
the  furviving  daughter  and  the  heir  of  the  other,  or,  when 
both  are  dead,  their  two  heirs,  are  ftill  parceners  y  j  the 
eftates  vefting  in  each  of  them  at  different  times,  though  it 
be  the  fame  quantity  of  intereft,  and  held  by  the  fame  title. 

3.  Parceners,  though  they  have  an  unity^  have  not  an  entirety, 
of  intereft.  They  are  properly  entitled  each  to  the  whole  of 
a  diftin£l  moiety*;  and  of  courfe  there  is  no  jus  accrefcendi, 
or  furvivorftiip  between  them :  for  each  part  defcends  feverally 
to  their  refpedlive  heirs,  though  the  unity  of  poffeffion  con- 
tinues. And  as  long  as  the  lands  continue  in  a  courfe  of 
defccnt,  and  united  in  pofleffion,  fo  long  are  the  tenants 
therein,  whether  male  or  female,  called   parceners.     But  if 

t  Co.  Lirt.  164.  ^  Litf.  §•  154- 

«  Ibid.  188.  243.  y  Co.  Lift.  164.  174. 

w  z  Inih  403.  ^  UiJ,  163,  164. 
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the  pofleflion  be  once  fevered  by  partition,  they  are  no  longer 
parceners,  but  tenants  in  feveralty;  or  if  one  parcener  alienes 
her  (hare,  though  no  partition  be  made,  then  are  the  Jand« 
no  longer  held  in  coparcenary^  but  in  common  ^, 

Parceners  are  fo  called,  faith  Littleton '',  becaufe  they 
may  be  conftrained  to  make  partition.  And  he  mentions 
many  methods  of  making  it  "^ ;  four  of  which  are  by  confenr, 
and  one  by  compulfion.  The  firft  is,  where  they  agree  to 
divide  the  lands  into  equal  parts  in  feveralty,  and  that  each 
fliall  have  fuch  a  determinate  part.  The  fecond  is,  when 
they  agree  to  chufe  fome  friend  to  make  partition  for  them, 
and  then  the  fillers  fhall  chufe  each  of  them  her  part  accord- 
ing to  feniority  of  age ;  or  otherwife,  as  fhall  be  agreed. 
The  privilege  of  feniority  is  in  this  cafe  perfonal ;  for  if  the 
eldeft  fifter  be  dead,  her  iflue  fhall  not  chufe  firft,  but  the 
next  fifter.  But,  if  an  advowfon  defcend  in  coparcenary, 
and  the  fifters  cannot  agree  in  the  prefentation,  the  eldeft  and 
her  iffue,  nay  her  hufband,  or  her  affigns,  fliall  prefent  alone, 
before  the  younger''.  And  the  reafon  given  is  that  the 
former  privilege,  of  priority  in  choice  upon  a  divifion,  arifes 
from  an  adl  of  her  own,  the  agreement  to  make  partition  ; 
and  therefore  is  merely  perfonal  :  the  latter,  of  prefenting  to 
the  living,  arifes  from  the  acSt  of  the  law,  and  is  annexed 
not  only  to  her  perfon,  but  to  her  eftate  alfo.  A  third 
method  of  partition  is,  where  the  eldeft  divides,  and  then  fhe 
fliall  chufe  laft;  for  the  rule  of  law  is,  cujus  eji  divifio^  alterius 
eji  eleSiio.  The  fourth  method  is  where  the  fifters  agree  to 
caft  lots  for  their  fliares.  And  thefe  are  the  methods  by  con- 
fent.  That  by  compulfion  is,  where  one  or  more  fue  out  a 
writ  of  partition  againft  the  others ;  whereupon  the  flierifF 
fliall  go  to  the  lands,  and  make  partition  thereof  by  the  ver- 
di£l  of  a  jury  there  impanneled,  and  aflign  to  each  of  the  par- 
ceners her  part  in  feveralty  ".     But  there  are  fome  things 

a  Litt.  §.  309.  eafier  method  of  carrying  on  the  proceed - 

^  §.  241.  ings  on  a  writ  of  partition,  of  lands  held 

^  §.  243  to  264.  either  in  joint- tenancy,  parcenary,    cr 
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which  are  in  their  nature  impartible.  The  manfion-houfe, 
common  of  cftovers,  common  of  pifcary  uncertain,  or  any 
other  common  without  Hint,  fhall  not  be  divided  ;  but  the 
eldeft  fifter,  if  (he  pleafes,  (hall  have  them,  and  make  the 
others  a  reafonable  fatisfaclion  in  other  parts  of  the  inhe- 
ritance :  or,  if  that  cannot  be,  then  they  fhall  have  the 
profits  of  the  thing  by  turns,  in  the  fame  mannej»  as  they 
take  the  advowfon  *. 

There  is  yet  another  confideration  attending  the  eftate 
in  coparcenary  ;  that  if  one  of  the  daughters  has  had  an  eftate 
given  writh  her  \n  frankmarriage  by  her  anceflor  (vi^hich  we 
may  remember  was  a  fpecies  of  eftates-tail,  freely  given  by  a 
relation  for  advancement  of  his  kinfwoman  in  marriage?)  in 
this  cafe,  if  lands  defcend  from  thefajne  anceftor  to  her  and 
her  fifters  in  fee-fimple,  (he  or  her  heirs  fhall  have  no  Ihare 
of  them,  unlefs  they  will  agree  to  divide  the  lands  io  given 
in  frankmarriage  in  equal  proportion  with  the  reft  of  the  lands 
defcending  ''.  This  mode  of  divifton  was  known  in  the  law 
of  the  Lombards  '  ;  which  direct  the  woman  fo  preferred  in 
marriage,  and  claiming  her  fhare  of  the  inheritance,  7nittere 
in  confujum  cum  fororihus.,  quantum  pater  aut  frater  n  dedcrit^ 
quando  amhulaverlt  ad  ?naritufn.  With  us  it  is  denominated 
bringing  thofe  lands  into  hotchpot^  ;  which  term  I  (hall  explain 
in  the  very  words  of  Littleton  '  :  "it  lisemeth  that  this  word, 
*'  hotchpoty  is  in  Englifh  a  pudding  j  for  in  a  pudding  is 
'*  not  commonly  put  one  thing  alone,  but  one  thing  with 
"  other  things  together."  By  this  houfewifely  metaphor  our 
anceftors  meant  to  inform  us'",  that  the  lands,  both  thofe  given 
in  frankmarriage  and  thofe  defcending  m  fee-fimple,  fliould 
be  mixed  and  blended  together,  and  then  divided  in  equal  per- 
.^ions  among  all  the  daughters.  But  this  was  left  to  the  choice 
of  the  donee  in  frankmarriage  ;  and,  if  flie  did  not  chufe  to 
put  her  lands  in  hotchpot,  fhe  was  piefumed  to  be  fulncicntly 

<  Co.  Lltt.  164,  165.  ^  I.  2.  t.  14.  c.  15. 

g  See  pag.  115.  ^  Britton.  c.  72. 
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provided  for,  and  the  reft  of  the  inheritance  v/as  divided 
among  her  other  fifters.  The  law  of  hotchpot  took  place 
then  only,  when  the  other  lands  defcending  from  the  ancef- 
tor  were  fee-fimple  j  for,  if  they  defcended  in  tail,  the  donee 
in  frankmarriage  was  entitled  to  her  fhare,  without  bringing 
her  lands  fo  given  into  hotchpot ".  And  the  reafon  is,  becaufe 
lands  defcending  in  fee-fimple  are  diftributed  by  the  policy 
of  law,  for  the  maintenance  of  all  the  daughters  ;  and,  if 
one  has  a  fufficient  provifion  out  of  the  fame  inheritance, 
equal  to  the  reft,  it  is  not  reafonable  that  fhe  (hould  have 
more  :  but  lands,  defcending  in  tail,  arc  not  diftributed  by 
the  operation  of  law,  but  by  the  defignation  of  the  giver, 
per  formani  doni ;  it  matters  not  therefore  how  unequal  this 
diftribution  may  be.  Alfo  no  lands,  but  fuch  as  are  given  in 
frankmarriage,  {hall  be  brought  into  hotchpot ;  for  no  others 
are  looked  upon  in  law  as  given  for  the  advancement  of  the 
woman,  or  by  way  of  marriage-portion".  And  therefore,  as 
gifts  in  frankmarriage  are  fallen  into  difufe,  I  fiiould  hardly 
have  mentioned  the  law  of  hotchpot,  had  not  this  method  of 
divifion  been  revived  and  copied  by  the  ftatute  for  diftribu- 
tion of  perfonal  eftates,  which  we  fhall  hereafter  confider  at 
large. 

The  eftate  in  coparcenary  may  be  dijjolved^  either  by  par- 
tition, which  difunites  the  pofTeflion ;  by  alienation  of  one 
parcener,  which  difunites  the  title,  and  may  difunite  the 
intereft ;  or  by  the  whole  at  laft  defcending  to  and  vefting  in 
one  fingle  perfon,  which  brings  it  to  an  eftate  in  feveralty. 

IV.  Tenants  in  common  are  fuch  as  hold  by  feveral  and 
diftinct  titles,  but  by  unity  of  pofleflion  ;  becaufe  none 
knoweth  his  own  feveralty,  and  therefore  they  all  occupy 
promifcuoully  p.  This  tenancy  therefore  happens,  where 
there  is  an  unity  of  polTeflion  merely,  but  perhaps  an  entire 
difunion  of  intereft,  of  title,  and  of  time.  For,  if  there  be 
two  tenants  in  common  of  lands,  one  may  hold  his  part  in 
fee-fimple,  the  other  in  tail,  or  for  life  j  fo  that  there  is  no 

"  LJtt.  §,  274.  p  U,id,  29a, 
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neceflary  unity  of  intereft  :  one  may  hold  by  defcent,  the 
other  by  purchafc  ;  or  the  one  by  purchafe  from  A,  the  other 
by  purchafe  from  B ;  fo  that  there  is  no  unity  of  title:  one's 
eftate  may  have  been  veiled  fifty  years,  the  other's  but  yef- 
terday  :  fo  there  is  no  unity  of  time.  The  only  unity  there 
is,  is  that  of  pofleffion  ;  and  for  this  Littleton  gives  the  true 
reafon,  becaufe  no  man  can  certainly  tell  which  part  is  his 
own  :  otherv^^ife  even  this  would  be  foon  deftroyed. 

Tenancy  in  common  may  be  created,  either  by  the  de- 
ftru£tion  of  the  two  other  eftates,  in  joint-tenancy  and  co- 
parcenary, or  by  fpecial  limitation  in  a  deed.  By  the  de- 
ftru6tion  of  the  two  other  cltates,  I  mean  fuch  deftruilion  as 
does  not  fever  the  unity  of  poflefHon,  but  only  the  unity  of 
title  or  intereft:  As,  if  one  of  two  joint-tenants  in  fee  alienes 
his  eftate  for  the  life  of  the  alienee,  the  alienee  and  the  other 
joint-tenant  are  tenants  in  common  :  for  they  now  have  fe- 
vcral  titles,  the  other  joint-tenant  by  the  original  grant,  the 
alienee  by  the  new  alienation  'J ;  and  they  alfo  have  feveral 
interefts,  the  former  joint-tenant  in  fee-fimple,  the  alienee 
for  his  own  life  only.  So,  if  one  joint-tenant  gives  his  part 
to  A  in  tail,  and  the  other  gives  his  to  B  in  tail,  the  donees 
are  tenants  in  common,  as  holding  by  different  titles  and 
conveyances  ^  If  one  of  two  parceners  alienes,  the  alienee 
and  the  remaining  parcener  are  tenants  in  common' ;  becaufe 
they  hold  by  different  titles,  the  parcener  by  defcent,  the 
alienee  by  purchafe.  So  likewife,  if  there  be  a  grant  to 
two  men,  or  two  women^  and  the  heirs  of  their  bodies,  here 
the  grantees  fhall  be  joint-tenants  of  the  life-eftate,  but 
they  fhall  have  feveral  inheritances ;  becaufe  they  cannot 
poffibly  have  one  heir  of  their  tvv^o  bodies,  as  might  have 
been  the  cafe  had  the  limitation  been  to  a  man  and  woman, 
and  the  heirs  of  their  bodies  begotten  '  :  and  in  this,  and 
the  like  cafes,  their  iffues  fhall  be  tenants  in  common  ;  be- 
caufe thev  muft  claim  by  different  titles,  one  as  heir  of  A, 
and  the  other  as  heir  of  B  j  and  thofe  too  not  titles  by  pur- 

1  Litt.  §.  Ziji..  s  Ihid.  309. 
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chafe,  but  defcent.  In  fhort,  whenever  an  eftate  in  joint- 
tenancy  or  coparcenary  is  diflblved,  fo  that  there  be  no  par- 
tition made,  but  the  unity  of  pofleflion  continues,  it  is 
turned  into  a  tenancy  in  common. 

A  TENANCY  in  common  may  alfo  be  created  by  expref« 
limitation  in  a  deed  :  but  here  care  muft  be  taken  not  to  in- 
fert  words  which  imply  a  joint  eftate;  and  then  if  lands  be 
given  to  two  or  more,  and  it  be  not  joint-tenancy,  it  muft 
be  a  tenancy  in  common.  But  the  law  is  apt  in  it's  conftruc- 
tions  to  favour  joint-tenancy  rather  than  tenancy  in  com- 
mon " ;  becaufe  the  divifible  fervices  ifluing  from  land  (as 
rent,  &c)  are  not  divided,  nor  the  entire  fervices  (as  fealty) 
multiplied,  by  joint-tenancy,  as  they  muft  ncceflarily  be 
upon  a  tenancy  in  common.  Land  given  to  two,  to  be 
holden  the  one  moiety  to  one,  and  the  other  moiety  to  the 
other,  is  an  eftate  in  common  "■" ;  and,  if  one  grants  to  an- 
other half  his  land,  the  grantor  and  grantee  are  alfo  tenantsi 
in  common"  :  becaufe,  as  has  been  before  y  obferved,  joint- 
tenants  do  not  take  by  diftin61:  halves  or  moieties ;  and  by 
fuch  grants  the  divifion  and  feveralty  of  the  eftate  is  fo  plainly 
exprefled,  that  it  is  impoflible  they  fhould  take  a  joint  in- 
tereft  in  the  whole  of  the  tenements.  But  a  dc-'i/e  to  two 
perfons,  to  hold  jointly  and  feverally,  is  a  joint- tenancy  ^  ; 
becaufe  that  is  neceflarily  implied  in  the  word  "jointly."* 
the  word  "  feverally"  perhaps  only  i<nplying  the  power  of 
partition  :  and  an  eftate  given  to  A  and  B,  equally  to  be  di- 
vided between  them,  though  in  deeds  it  hath  been  faid  to  be 
a  joint-tenancy  %  (for  it  implies  no  more  than  the  law  has 
annexed  to  that  eftate,  viz.  divifibility '')  yet  in  wills  it  is 
certainly  a  tenancy  in  common  '^ ;  becaufe  the  devifor  may 
be  prefumed  to  have  meant  what  is  moft  beneficial  to  both 
the  devifees,  though  his  meaning  is  imperfeiSlly  exprefled. 
And  this  nicety  in  the  wording  of  grants  makes  it  the  moil 
ufual  as  well  as  the  fafeft  way,  when  a  tenancy  in  common 

u  Salk.  392.  z  Poph,  52. 
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X  Ibid.  299.)  b   I  p.  Wms.  17, 

y  Seepag,  182.  c  3  Rep.  39.     i  Ventr.  32. 
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is  meant  to  be  created,  to  add  exprefs  words  of  exclufion  as 
well  as  defcription,  and  limit  the  eftate  to  A  and  B,  to  hold 

as  tenants  in  common,  and  not  as  joint-tenants. 

As  to  the  incidents  attending  a  tenancy  in  common :  te- 
nants in  common  (like  joint-tenants)  are  compellable  by 
the  flatutes  of  Henry  VIII  and  William  III,  before-menti- 
oned **,  to  make  partition  of  their  lands  ;  which  they  were 
not  at  common  law.  They  properly  take  by  diftindt  moie- 
ties, and  have  no  entirety  of  intereft  ;  and  therefore  there  is 
no  furvivorfliip  between  tenants  in  common.  Their  other 
incidents  are  fuch  as  merely  arife  from  the  unity  of  pofTef- 
lion ;  and  are  therefore  the  fame  as  appertain  to  joint-tenants 
merely  upon  that  account :  fuch  as  being  liable  to  reciprocal 
adlions  of  wafte,  and  of  account,  by  the  ftatutes  of  Weftm. 
2.  c.  22.  and  4  Ann.  c.  i6.  For  by  the  common  law  no 
tenant  in  common  was  liable  to  account  to  his  companion 
for  embezzling  the  profits  of  the  eftate  ^  ;  though,  if  one 
adlually  turns  the  other  out  of  pofleffion,  an  adtion  of  ejedl- 
ment  will  lie  againft  him  ^.  But,  as  for  other  incidents  of 
joint-tenants,  which  arife  from  the  privity  of  title,  or  the 
union  and  entirety  of  intereft,  (fuch  as  joining  or  being 
joined  in  a6lions^,  unlefs  in  the  cafe  where  fome  intire  or  in- 
divifible  thing  is  to  be  recovered'')  thefe  are  not  applicable 
to  tenants  in  common,  whofe  interefts  are  diftindl,  and 
whofe  titles  are  not  joint  but  feveral. 

Estates  in  common  can  only  be  dijfolved  two  ways: 
I.  By  uniting  all  the  titles  and  interefts  in  one  tenant,  by 
purchafe  or  otherwife  ;  which  brings  the  whole  to  one  feve- 
ralty :  2.  By  making  partition  between  the  feveral  tenants 
in  common,  which  gives  them  all  refpedlive  feveralties.  For 
indeed  tenancies  in  common  differ  in  nothing  from  fole 
eftates,  but  merely  in  the  blending  and  unity  of  pofleffion. 
And  this  finifhes  our  inquiries  with  refpe6t  to  the  nature  of 
ejiatcs. 

^  pac.  185,  tc  189.  B  Litt.  §.  311. 

e  Co.  Litt.  199.  •>  Co.  Litt.  197. 

'  Ibid,  20c. 


Ch.  13.  ^/Things.  ig^ 


Chapter    the    thirteenth. 
Of  the  title  to  THINGS  REAL, 

IN      GENERAL. 


TH  E  foregoing  chapters  having  been  principally  em- 
ployed in  defining  the  nature  of  things  real,  in  dc- 
fcribing  the  tenures  by  which  they  may  be  iiolden,  and  in 
diftinguifhing  the  fcveral  kinds  of  ejiate  or  intcreft  that  may 
be  had  therein,  I  come  now  to  confider,  laftly,  the  title  to 
things  real,  with  the  manner  of  acquiring  and  lofing  it. 

A  TITLE  is  thus  defined  by  fir  Edward  Coke%  titulus  ejl 
jujia  caufa  pojjidendi  id  quod  nojlrum  eji ;  or,  it  is  the  means 
whereby  the  owner  of  lands  hath  the  juft  polleflion  of  his 
property. 

There  are  feveral  flages  or  degrees  requifite  to  form  a 
complete  title  to  lands  and  tenements.  We  will  confider 
them  in  a  progreffive  order. 

I.  The  loweft  and  moft  imperfect:  degree  of  title  confifls 
in  the  mere  Jiaked  pejjejfton,  or  adtual  occupation  of  the  ef- 
tate ;  without  any  apparent  right,  or  any  fhadow  or  pretence 
of  right,  to  hold  and  continue  fuch  poirefiion.  This  may 
happen,  when  one  man  invades  the  pofieffion  of  another, 
and  by  force  or  furprize  turns  him  out  of  the  occupation  of 
his  lands  j  which  is  termed  a  dijfeifin^  being  a  deprivation  of 
that  aitual  feifin,  or  corporal  freehold  of  the  lands,  which 
the  tenant  before  enjoyed.  Or  it  may  happen,  that  after  the 
death  of  the  anceftor  and  before  the  entry  of  the  heir,  or 

a   I  Iiift.  345, 
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after  the  death  of  a  particular  tenant  and  before  the  entry  of 
him  in  remainder  or  reverfion,  a  ftranger  may  contrive  to 
get  pofleffion  of  the  vacant  land,  and  hold  out  him  that  had 
a  right  to  enter.  In  all  which  cafes,  and  many  others  that 
might  be  here  fuggefted,  the  wrongdoer  has  only  a  mere 
naked  poffeffion,  which  the  rightful  owner  may  put  an  end 
to,  by  a  variety  of  legal  remedies,  as  will  more  fully  appear 
in  the  third  book  of  thefe  commentaries.  But  in  the  mean 
time,  till  feme  a6l  be  done  by  the  rightful  owner  to  deveft 
this  pofleflion  nnd  afTert  his  title,  fuch  actual  pofTeffion  is, 
prima  facie^  evidence  of  a  legal  title  in  the  poflefibr ;  and  it 
may,  by  length  of  time,  and  negligence  of  him  who  hath 
the  right,  by  degrees  ripen  into  a  perfeft  and  indefeafible 
title.  And,  at  all  events,  without  fuch  actual  pofleflion  no 
title  can  be  completely  good. 

II.  The  next  ftep  to  a  good  and  perfe6t  title  is  the  right 
of  pojfejfionf  which  may  refide  in  one  man,  while  the  actual 
poffcuion  is  not  in  himfelf  but  in  another.  For  if  a  man 
be  difl'eifed,  or  otherwife  kept  out  of  pofleflion,  by  any  of 
the  means  before-mentioned,  though  the  a^ual  pofl'eflion  be 
lofl:,  yet  he  has  flill  remaining  in  him  the  right  of  pofleflion} 
and  may  exert  it  whenever  he  thinks  proper,  by  entering 
upon  the  dilTeifor,  and  turning  him  out  of  that  occupancy 
which  he  has  fo  illegally  gained.  But  this  right  of  poflef- 
fion  is  of  two  forts  :  an  apparent  right  of  pofl*eflion,  which 
may  be  defeated  by  proving  a  better;  and  an  a£iualx\^\.  of 
pofleflion,  which  will  ft^and  the  tefl:  againfl:  all  opponents. 
Thus  if  the  difTeifor,  or  other  wrongdoer,  dies  pofieflTed  of 
the  land  whereof  he  fo  became  feifed  by  his  own  unlawful 
a6l,  and  the  fame  defcends  to  his  heir  ;  now  by  the  common 
law  the  heir  hath  obtained  an  apparent  right,  though  the 
a^liial  right  of  pofleflion  refldes  in  the  perfon  difleifed  ;  and 
it  (hall  not  be  lawful  for  the  perfon  difl'eifed  to  devefl:  this  ap- 
parent right  by  mere  entry  or  other  a61:  of  his  own,  but  only 
bv  an  a6lion  at  law**.  For,  until  the  contrary  be  proved  by 
legal  demonftration,  the  law  will  rather  prefume  the  right  to 

b  Litt.  §.  385. 
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refide  in  the  heir,  whofe  anceftor  died  felfed,  than  in  one 
who  has  no  fuch  prefumptive  evidence  to  urge  in  his  own  be- 
half. Which  dodrine  in  ibme  meafure  arofe  from  the  prin- 
ciples of  the  feodal  law,  which,  after  feuds  became  heredi- 
tary, much  favoured  the  right  of  defcent ;  in  order  that 
there  might  be  a  pcrfon  always  on  the  fpot  to  perform  the 
feodal  duties  and  fervices  •= :  and  therefore,  when  a  feudatory 
died  in  battle,  or  otherwife,  it  prefumed  always  that  his  chil- 
dren were  entitled  to  the  feud,  till  the  right  was  otherwife 
determined  by  his  fellow-foldiers  and  fellow-tenants,  the 
peers  of  the  feodal  court.  But  if  he,  who  has  the  aiflual 
right  of  pofleflion,  puts  in  his  claim  and  brings  his  adlion 
within  a  reafonable  time,  and  can  prove  by  what  unlawful 
means  the  anceftor  became  feifed,  he  will  then  by  fentence 
of  law  recover  that  pofleflion,  to  which  he  hath  fuch  adlual 
right.  Yet,  if  he  omits  to  bring  this  his  pofl^fTory  adtion 
within  a  competent  time,  his  adverfary  may  imperceptibly 
gain  an  aftual  right  of  pofleflion,  in  confequence  of  the 
other's  negligence.  And  by  this,  and  certain  other  means, 
the  party  kept  out  of  poflTeflion  may  have  nothing  left  in 
him,  but  what  we  are  next  to  fpealc  of;  viz. 

III.  The  mere  right  of  property,  the  jus  proprietatis^ 
without  either  pofleflion  or  even  the  right  of  pofl'eflion.  This 
is  frequently  fpoken  of  in  our  books  under  the  name  of  the 
mere  right,  jus  tneriim  ;  and  the  efi:ate  of  the  owner  is  in  fuch 
cafes  faid  to  be  totally  deveflred,  and  pitt  to  a  right  ^.  A  per- 
fon  in  this  fituation  may  have  the  true  ultimate  property  of 
the  lands  in  himfelf :  but  by  the  intervention  of  certain  cir- 
cumfl:ances,  either  by  his  own  negligence,  the  folemn  a61:  of 
his  anceftor,  or  the  determination  of  a  court  of  jufl:ice,  the 
prefumptive  evidence  of  that  right  is  fl:rongly  in  favour  of 
his  antagonifl: ;  who  has  thereby  obtained  the  abfolute  right 
of  pofleflion.  As,  in  the  firft  place,  if  a  perfon  difl'eifed, 
or  turned  out  of  pofleflion  of  his  eftate,  neg!e6ts  to  purfue 
his  remedy  within  the  time  limited  by  law :  by  this  means 
the  difleifor  or  his  heirs  gain  the  adluai  i  >ght  of  poflieflion  : 

c  Cilb,  Ten.  18,  H  Co.  Litt,.,345, 
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for  the  law  prefumes  that  either  he  had  a  good  right  origi- 
nally, in  virtue  of  which  he  entered  on  the  lands  in  queftion, 
or  that  fince  fiich  his  entry  he  has  procured  a  fufficient  title ; 
and,  therefore,  after  fo  long  an  acquielcence,  the  law  will 
not  fuffer  his  pofTeflion  to  be  difturbed  without  inquiring  into 
the  abfolute  right  of  property.  Yet,  ftill,  if  the  perfon  dif- 
feifed  or  his  heir  hath  the  true  right  of  property  remaining 
in  himfelf,  his  eftate  is  indeed  faid  to  be  turned  into  a  mere 
right ;  but,  by  proving  fuch  his  better  right,  he  may  at 
length  recover  the  lands.  Again  ;  if  a  tenant  in  tail  difcon- 
tinues  his  eftate-tail,  by  alienating  the  lands  to  a  ftranger  in 
fee,  and  dies;  here  the  ifliie  in  tail  hath  no  right  of  pojfejjiony 
independent  of  the  right  of  property :  for  the  law  prefumes 
prhna  facie  that  the  anceftor  would  not  difinherit,  or  attempt 
to  difinherit,  his  heir,  unlefs  he  had  power  fo  to  do ;  and 
therefore,  as  the  anceftor  had  in  himfelf  the  right  of  pofTef- 
fion,  and  has  transferred  the  fame  to  a  ftranger,  the  law  will 
not  permit  that  poirefTion  now  to  be  difturbed,  unlefs  by 
Ihewing  the  abfolute  right  of  property  to  refide  in  another 
perfon.  The  heir  therefore  in  this  cafe  has  only  a  viere  rights 
and  muft  be  ftritSlly  held  to  the  proof  of  it,  in  order  to  re- 
cover the  lands.  Laftly,  if  by  accident,  ncgleil,  or  other- 
wife,  judgment  is  given  for  either  party  in  any  pojfejfory  ac- 
tion, (that  is,  fuch  wherein  the  right  of  pofteflion  only,  and 
not  that  of  property,  is  contefted)  and  the  other  party  hath 
indeed  in  himfelf  the  right  of  property,  this  is  now  turned 
to  a  ?nere  right ;  and  upon  proof  thereof  in  a  fubfequent  ac- 
tion, denominated  a  writ  of  right,  he  fhall  recover  his  feifin 
of  the  lands. 

Thus,  if  a  difleifor  turns  me  out  of  pofteflion  of  my  lands, 
he  thereby  gains  a  tnere  naked pojfejfioyi^  and  I  ftill  retain  the 
right  of  foffcjfion^  and  right  of  property.  If  the  difleifor  dies, 
and  the  lands  defcend  to  his  fon,  the  fon  gains  an  apparent 
right  of  pojfejfion  ;  but  I  ftill  retain  the  a&ual  right  both  of 
pojjejfion  3.nd property.  If  I  acquiefce  for  thirty  years,  with- 
out bringing  any  a6lion  to  recover  pofteflion  of  the  lands, 
the  fon  gains  the  adJual  right  of  poffejfion^  and  I  retain  no- 
thing 
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thing  but  the  mere  right  of  property.  And  even  this  right  of 
property  will  fail,  or  at  leaft  it  will  be  without  a  remedy, 
unlefs  I  purfue  it  within  the  fpace  of  fixty  years.  So  alfo 
if  the  father  be  tenant  in  tail,  and  alienes  the  eftate-tail  to  a 
ftranger  in  fee,  the  alienee  thereby  gains  the  right  of  pojfejfion^ 
and  the  fon  hath  only  the  mere  right  or  right  of  roperty.  And 
hence  it  will  follow,  that  one  man  may  have  tlie  poffejfiorif 
another  the  right  of  pojfejjion^  and  a  third  the  right  of  property. 
For  if  tenant  in  tail  enfeoffs  A  in  fee-fimple,  and  dies,  and 
B  dilTeifes  A  ;  now  B  will  have  th^  pojpjfton^  A  the  right  of 
poffejfion^  and  the  iflue  in  tail  the  right  of  property :  A  may 
recover  the  pofieffion  againft  B ;  and  afterwards  the  ifTue  in 
tail  may  evi6t  A,  and  unite  in  himfelf  the  pofieffion,  the 
right  of  pofleffion,  and  alfo  the  right  of  property.  In  which 
union  confifts, 

IV.  A  COMPLETE  title  to  lands,  tenements,  and  here- 
ditaments. For  it  is  an  antient  maxim  of  the  law  %  that 
no  title  is  completely  good,  unlefs  the  right  of  pofTtffion  be 
joined  with  the  right  of  property  ;  which  right  is  then  deno- 
minated a  double  right,  jus  duplicatum,  or  droit  droit  ^.  And 
when  to  this  double  right  the  acStual  pofleffion  is  alfo  united, 
when  there  is,  according  to  the  expreffion  of  Fleta  s,  juris 
et  feijinae  conjun^io,  then,  and  then  only,  is  the  title  com- 
pletely legal. 

e  Mirr,  /.  z,  c.  27.  g  /,  3.  c,  15,  §,  5, 
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Chapter     the     fourteenth. 
Of     title     by     DESCENT, 


TH  E  feveral  gradations  and  flages,  requifite  to  form  a 
complete  title  to  lands,  tenements,  and  heredita- 
ments, having  been  briefly  ftated  in  the  preceding  chapter, 
we  are  next  to  confider  the  feveral  manners,  in  which  this 
complete  tirle  (and  therein  principally  the  right  of  propriety) 
may  be  reciprocally  loft  and  acquired  :  whereby  the  domi- 
nion of  things  real  is  either  continued,  or  transferred  from 
one  man  to  another.  And  here  we  muft  firft  of  all  obferve, 
that  (as  gain  and  lofs  are  terms  of  relation,  and  of  a  reci- 
procal nature)  by  whatever  method  one  man  gains  an  eftate, 
by  that  fame  method  or  it's  correlative  fome  other  man  has 
loft  it.  As  where  the  heir  acquires  by  defcent,  the  anceftor 
has  firft  loft  or  abandoned  the  eftate  by  his  death  :  where  the 
lord  gains  land  by  efcheat,  the  eftate  of  the  tenant  is  firft  of 
all  loft  by  the  natural  or  legal  extinftion  of  all  his  hereditary 
blood :  where  a  man  gains  an  intereft  by  occupancy,  the  for- 
mer owner  has  previoufly  relinqui&ed  his  right  of  pofleflion  : 
where  one  man  claims  by  prefcription  or  immemorial  ufage, 
another  man  has  either  parted  with  his  right  by  an  antient 
and  now  forgotten  grant,  or  has  forfeited  it  by  the  fupine- 
nefs  or  neglect  of  himfelf  and  his  anceftors  for  ages  :  and 
fo,  in  cafe  of  forfeiture,  the  tenant  by  his  own  mift)ehaviour 
or  negledl  has  renounced  his  intereft  in  the  eftate ;  where- 
upon it  devolves  to  that  perfon  who  by  law  may  take  advan- 
tage of  fuch  default :  and,  in  alienation  by  common  afiTur- 
ancesj  the  two  confiderations  of  lofs  and  acquifition  are  fo 

interwoven. 
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interwoven,  and  fo  conftantly  contemplated  together,  that 
we  never  hear  of  a  conveyance,  vv^ithout  at  once  receiving 
the  ideas  as  well  of  the  grantor  as  the  grantee. 

The  methods  therefore  of  acquiring  on  the  one  hand,  and 
of  lofing  on  the  other,  a  title  to  eftates  in  things  real,  are 
reduced  by  our  law  to  two  :  defcent^  where  the  title  is  veiled 
in  a  man  by  the  fmgle  operation  of  law  j  znd  punhafe,  where 
the  title  is  vefted  in  him  by  his  own  adt  or  agreement ". 

Descent,  or  hereditary  fucccffion,  is  the  title  whereby  a 
man  on  the  death  of  his  anceftor  acquires  his  eftate  by  right 
of  reprefentation,  as  his  heir  at  law.  An  heir  therefoi-c  is 
he  upon  whom  the  law  cafts  the  eftate  immediately  on  the 
death  of  the  anceftor :  and  an  eftate,  fo  dcfcending  to  the 
heir,  is  in  law  called  the  inheritance. 

The  do6lrine  of  defcents,  or  law  of  inheritances  in  fee- 
fimple,  is  a  point  of  the  higheft  importance  ;  and  is  indeed 
the  principal  objecSt  of  the  laws  of  real  property  in  England. 
All  the  rules  relating  to  purchafes,  whereby  the  legal  courfe 
of  defcents  is  broken  and  altered,  perpetually  refer  to  this 
fettled  law  of  inheritance,  as  a  datum  or  firft  principle  uni- 
verfally  known,  and  upon  which  their  fubfequent  limitations 
are  to  work.  Thus  a  gift  in  tail,  or  to  a  man  and  the  heirs 
of  his  body,  is  a  limitation  that  cannot  be  perfedliy  under- 
ftood  without  a  previous  knowlege  of  the  law  of  defcents  in 
fee-fimplc.  One  may  well  perceive,  that  this  is  an  eftate 
confined  in  it's  defcent  to  fuch  heirs  only  of  the  donee,  as 
have  fprung  or  fhall  fpring  from  his  body  ;  but  who  thofe 
heirs  are,  whether  all  his  children  both  male  and  female,  or 
the  male  only,  and  (among  the  males)  whether  the  eldeft, 
youngeft,  or  other  fon  alone,  or  all  the  fons  together,  ftiall 
be  his  heir  ;  this  is  a  point,  that  we  muft  refult  back  to  the 
ftanding  lav/  of  defcents  in  fee-fimple  to  be  inTormed  of. 

3  Co.  Litt.  i8. 

In 
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In  order  therefore  to  treat  a  matter  of  this  univerfal  con- 
fequence  the  more  clearly,  I  ihall  endeavour  to  lay  afide  fuch 
matters  as  will  only  tend  to  breed  embaraflment  and  confu- 
fion  in  our  inquiries,  and  fhal!  confine  myielf  entirely  to 
this  one  object.  I  fhall  therefore  decline  confidering  at  pre- 
fent  who  are,  and  who  are  not,  capable  of  being  heirs  ;  re- 
ferving  that  for  the  chapter  of  efcheats.  I  fhall  alfo  pafs  over 
the  frequent  divifion  of  defcents,  in  thofe  by  cujiom^  Jiatute, 
and  CQjnmon  law :  for  defcents  by  particular  cujlom,  as  to  all 
the  fons  in  gavelkind,  and  to  the  youngeft  in  borough-eng- 
lifh,  have  already  been  often  ''  hinted  at,  and  may  alfo  be 
incidentally  touched  upon  again  ;  but  will  not  make  a  fepa- 
rate  confideration  by  themfelves,  in  a  fyftem  fo  general  as  the 
prefcnt:  and  defcents  byy?,:7/z//^,  ox  izzs-td\\  per  formam  doni ^ 
in  purfuance  of  the  ftatute  of  Weftminfter  the  fecond,  have 
alfo  been  already^  copioufly  handled;  and  it  has  been  (ten 
that  the  defcent  in  tail  is  reftrained  and  regulated  according 
to  the  words  of  the  original  donation,  and  does  not  entirely 
purfue  the  common  law  doctrine  of  inheritance ;  which, 
and  which  only,  it  will  now  be  our  bufmefs  to  explain. 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred, 
and  the  feveral  degrees  of  confanguinity,  it  will  be  previoufly 
neceffary  to  (late,  as  briefly  as  poflible,  the  true  notion  of 
this  kindred  or  alliance  in  blood  *^. 

Consanguinity,  or  kindred,  is  defined  by  the  writers 
on  thefe  fubjedls  to  be  *'  'vhiculutn  perjo7iarum  ab  eodem  Jlipite 
*'  defcendentium  j"  the  connexion  or  relation  of  perfons  de- 
fcended  from  the  fame  ftock  or  common  anceftor.  This  con- 
fanguity  is  either  lineal,  or  collateral. 

^  See  Vol.  I.  pag.  74,  75.    Vol.  IT.  qiienccs  refulting  from  a  right  apprelien- 

pag.  83.  85,  lion  of  it's  nature,  fee  an  cffti'^  on  colla- 

'^  See  pag.  117,  (Sfc.  teral  confanguimiy.     (Law  trads.  Oxen, 

"J  For  a  fuller  explanation  of  the  doc-  1762.  8",  or  1771.  4". 
trine  of  confajiguinity,  and  tlie  qoiifc- 
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Lineal  confanguinity  is  that  which  fubfifls  between  per- 
fons,  of  whom  one  is  defcendt- J  in  a  dire6l  line  from  the 
other,  as  between  John  Stiles  (the  propofitus  in  the  table  of 
confanguinity)  and  his  t'ather,  grandfather,  great-grandfa- 
ther, and  fo  upuarJs  in  the  direft  afcending  line  ;  or  be- 
tween John  Siilcs  and  his  fon,  grandfon,  great-grand fon, 
and  fo  dovvnvv'anis  in  the  direft  defcending  line.  Every  gene- 
ration, in  this  lineal  direil  confanguinity,  conftitutes  a  dif- 
ferent degree,  reckoning  either  upwards  or  downwards  :  the 
father  of  John  Stiles  is  related  to  him  in  the  firft  degree,  and 
fo  likewife  is  his  fon;  hi>  grandfire  and  grandfon  in  the  fe- 
cond  ;  his  great-grandfire,  and  great-grandfon  in  the  third. 
This  is  the  only  natural  way  of  reckoning  the  degrees  in  the 
dire6l  line,  and  therefore  univerfally  obtains,  as  well  in  the 
civil  ^,  and  canon  \  as  in  the  common  law  ^. 

The  do6l:rine  of  lineal  confanguinity  is  fufHciently  plain 
and  obvious;  but  it  is  at  the  firft  view  aftonifhing  to  confider 
the  number  of  lineal  anceftors  which  every  man  has,  within 
no  very  great  number  of  degrees  :  and  fo  many  different 
bloods  "^  is  a  man  faid  to  contain  in  his  veins,  as  he  hath  li- 
neal anceftors.  Of  thefe  he  hath  two  in  the  firft  afcending 
degree,  his  own  parents  ;  he  hath  four  in  the  fecond,  the 
parents  of  his  father  and  the  parents  of  his  mother;  he  hath 
eight  in  the  third,  the  parents  of  his  two  grandfathers  and 
two  grandmothers  ;  and,  by  the  fame  rule  of  progreffion,  he 
hath  an  hundred  and  twenty-eight  in  the  fevcnth  ;  a  thou- 
fand  and  twenty-four  in  the  tenth  ;  and  at  the  twentieth 
degree,  or  the  diftance  of  twenty  generations,  every  man 
hath  above  a  million  of  anceftors,  as  common  arithmetic 
will  demonftrate  *.  This  lineal  confanguinity,  we  may  ob- 
ferve,  falls  ftridtly  within  the  definition  of  vinculum  perjona" 

*  Tf,  38.  10.  10.  who areunacquainted with theencreafinj 

'   Decretal,  I,  4,  tit.  14,  powpr  of  progreffive  numbers  j   but  is 

%  Cq.  Litt.  23.  palpably  evident  from  the  following  table 

"  •''C''".  12.  of  a  geometrical  progreflion,  in  which 

\  fhis  will  feem  furprifmg  to  thofe      the  firft  term  is  2,  and  the  denominator 

alfo 
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rum  ab  eodem  Ji'ipite  defcendentium ;  fince  lineal  relations  are 
fuch  as  defcend  one  from  the  other,  and  both  of  courfe  from 
the  fame  common  anceftor. 

Collateral  kindred  anfwers  to  the  fame  defcription: 
collateral  relations  agreeing  with  the  lineal  in  this,  that  they 
defcend  from  the  fame  ftoclc  or  anceftor;  but  differing  in 
this,  that  they  do  not  defcend  one  from  the  other.  Colla- 
teral kinfmen  are  fuch  then  as  lineally  fpring  from  one  and 
the  fame  anceftor,  who  is  the  Jiirps,  or  root,  the  Jiipest 
trunk,  or  common  ftock,  from  whence  thefe  relations  are 
branched  out.     As  if  John  Stiles  hath  two  fons,  who  have 

alfo  2  :  or,  to  fpeak  more  intelligibly,  number  of  whom  is  doubled  at  every  re- 
it  is  evident,  for  that  each  of  us  has  move,  becaufe  each  of  our  anceftors  has 
two  anceftors  in  the  firft  degree  j   the      alfo  two  immediate  anceftors  of  his  own. 


Lineal  Degrees, 


Number  of  Ancefion. 


M  ■ 
14. 

16. 
17  . 
18 
19. 
20  . 


A  fliorlet  method  of  fi]id!ng  the  number 
of  anceftors  at  any  even  degree  is  by 
fquaring  the  number  of  anceftors  at  half 
that  number  of  degrees.  Thus  16  (the 
number  of  anceftors  at  four  degrees)  is 
the  fcjuMc  of  4,  the  number  pf  anceftors 


16 

32 

64 

12S 

256 

512 

—  1024 

—  2048 

—  4096 

—  8192 

—  16384 

—  32768 

—  65536 

—  13107a 

—  2^2144 
•    5242S8 


1043576 

at  two  ;  256  is  thefquare  of  i5  j  65556 
of  256;  and  the  number  of  anceftors  at 
40  degrees  would  be  the  fquare  of 
1048576,  or  upwards  of  a  million  mil- 
lions, 

each 
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each  a  numerous  ifllie ;  both  thefe  ifTues  are  lineally  defcend- 
ed  from  John  Stiles  as  their  common  anceftor ;  and  they  are 
collateral  kinfmen  to  each  other,  becaufe  they  are  all  defsend- 
ed  from  this  common  anceftor,  and  all  have  a  portion  of  his 
blood  in  their  veins,  which  denominates  them  confanguineos. 

We  muft  be  careful  to  remember,  that  the  very  being  of 
collateral  confanguinity  confifts  in  this  defcent  from  one  and 
the  fame  common  anceftor.  Thus  Titius  and  his  brother  are 
related  ;  why  ?  becaufe  both  are  derived  from  one  father : 
Titius  and  his  firft  coufm  are  related;  why?  becaufe  both 
defcend  from  the  fame  grandfather  ;  and  his  fecond  coufin's 
claim  to  confanguinity  is  this,  that  they  both  are  derived 
from  one  and  the  fame  great-grandfather.  In  fhort,  as  ma- 
ny anceftors  as  a  man  has,  fo  many  common  ftocks  he  has, 
from  which  collateral  kinfmen  may  be  derived.  And  as  we 
are  taught  by  holy  writ,  that  there  is  one  couple  of  anceftors 
belonging  to  us  all,  from  v/hom  the  whole  race  of  mankind 
is  defcended,  the  obvious  and  undeniable  confequence  is, 
that  all  men  are  in  fome  degree  related  to  each  other.  For 
indeed,  if  we  only  fuppofe  each  couple  of  our  anceftors  to 
have  left,  one  with  another,  two  childien ;  and  each  of  thofe 
children  on  an  average  to  have  left  two  more ;  (and,  without 
fuch  a  fuppofition,  the  human  fpecies  muft  be  daily  dimi- 
niftiing)  we  fliall  find  that  all  of  us  have  now  fubfifting  near 
two  hundred  and  feventy  millions  of  kindred  in  the  fifteenth 
degree,  at  the  fame  diftaiice  from  the  feveral  common  ancef- 
tors as  ourfelves  are  j  befides  thofe  that  are  one  or  two  de- 
fcents  nearer  to  or  farther  from  the  common  ftock,  who  may 
amount  to  as  many  more  ''.  And,  if  this  calculation  ftiould 
appear  incompatible  with  the  number  of  inhabitants  on  the 
earth,  it  is  becaufe,  by  intermarriages  among  the  feveral  de- 
fcendants  from  the  fame  anceftor,  a  hundred  or  a  thoufand 
modes  of  confanguinity  may  be  confolidated  in  one  perfon,  or 
he  may  be  related  to  us  a  hundred  or  a  thoufand  different  ways, 

k  This  will  fvvell  more  confiderably  kinfman  (a  brothei)  in  the  firfl  degree, 
than  the  former  calculation  :  for  here,  who  makes,  together  with  thcpropo/ltus, 
though  the  firft  term  is  but  i,  the  de-  the  two  defcendants  from  the  firft  cnuple 
nominator  is  4;    that  is,  there  is  one      of  anceftors  j  and  in  every  other  degree 

t.lie 
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The  method  of  computing  thefe  degrees  in  the  canon 
law  ',  which  our  law  has  adopted"",  is  as  follows.  We  begin 
at  the  common  anceftor,  and  reckon  downwards;  and  in 
whatfoever  degree  the  two  perfons,  or  the  mod  remote  of 
them,  is  diftant  from  the  common  anceftor,  that  is  the  de- 


tlie  number  of  kindred  muft  be  the  qua- 
druple of  thofe  in  the  degree  which  im- 
mediately precedes  it.  For,  fince  each 
couple  of  anceftors  has  twodefceiidants, 
whoencreafe  in  a  duplicate  ratio,  it  will 
follow  that  the  rath,  in  which  all  the 
dcfcendaTits  eucreafe  downwards,  muft 

Collateral  Decrees. 


be  double  to  that  in  which  the  anceftors 
encreafe  upwards :  but  we  have  feen  that 
the  anceftors  encreafe  in  a  duplicate  ra- 
tio :  therefore  the  defendants  muft  en- 
creafe in  a  double  duplicate,  that  is,  in 
a  quadruple,  ratio. 


Number  of  Kindred, 


9 

lo  ■ 


13  • 
14- 

15 

16. 


i9' 

20 


This  calculation  m.iy  alfo  be  formed  by 
a  more  compendious  procefs,  -viz.  by 
fquaring  the  couples,  or  half  the  num- 
ber, of  anceftors  at  any  given  degree  ; 
which  will  furnifli  us  with  the  number 
of  kindred  we  have  in  the  fame  degree, 
at  equal  diftance  with  ourfelves  from  the 
common  ftock,  befides  thofe  at  unequal 
diftances.  Thus,  in  the  tenth  lineal 
degree,  the  number  of  aniieftors  is  1024 ; 
it's  half,  or  the  couples,  amount  to 
512  ;  the  number  of  kindred  in  the 
tenth  collateral  degree  amounts  therefore 


4 

16 

64 

256 

1024 

4096 

16384 

65536 

262144 

1048576 

4194304 

-  16777216 

-  67108864 

268435456 

-  1073741824 

-  4294967296 

-  17179869184 

-  68719476736 
274877906944 

to  262144,  or  the  fquare  of  512.  And 
if  we  will  be  at  t'.ie  trouble  to  recolle£l 
tlie  (late  of  the  feveral  families  within 
Our  own  knowlege,  and  obferve  how  far 
they  agree  with  this  account  j  that  is, 
whether,  on  an  average,  every  man  has 
jiot  one  brother  or  fifter,  four  firft  cou- 
fms,  fixtcen  fecond  coufins,  and  io  on  ; 
we  ftiall  find  that  the  prefent  calculation 
is  very  far  from  being  over-charged, 

1  Decraal.  4.  14.  3  ©"  9. 

m  Co,  Litt,  23. 
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gree  in  which  they  are  related  to  each  other.  Thus  Tiiius 
and  his  brother  are  related  in  the  firft  degree  ;  for  from  the 
father  to  each  of  them  is  counted  only  one  :  Titius  and  his 
nephew  are  related  in  the  fecond  degree ;  for  the  nephew  is 
two  degrees  removed  from  the  common  anceftor ;  vt%.  his 
own  grandfather,  the  father  of  Titius.  Or,  (to  give  a  more 
illuftrious  inftance  from  our  Englifti  annals)  king  Henry  the 
feventh,  who  flew  Richard  the  third  in  the  battle  of  Bof- 
worth,  was  related  to  that  prince  in  the  fifth  degree.  Let 
the  propofttus  therefore  in  the  table  of  confanguinity  repre- 
fent  king  Richard  the  third,  and  the  clafs  marked  (e)  king 
Henry  the  feventh.  Now  their  common  ftock  or  anceftor 
was  king  Edward  the  third,  the  abavus  in  the  fame  table: 
from  him  to  Edmond  duke  of  York,  the  proavus,  is  one  de- 
gree; to  Richard  earl  of  Cambridge,  the  avus^  two  ;  to  Ri- 
chard duke  of  York,  the  pater,  three ;  to  king  Richard  the 
third,  the  propo/itus,  four  :  and  from  king  Edward  the  third 
to  John  of  Gant  (a)  is  one  degree;  to  John  earl  of  Somer- 
fet  (b)  two;  to  John  duke  of  Somcrfet  (c)  three;  to  Mar- 
garet countefs  of  Richmond  (D)  four;  to  king  Henry  the 
feventh  (c)  five.  Which  laft  mentioned  prince,  being  the 
fartheft  removed  from  the  common  flock,  gives  the  denomi- 
nation to  the  degree  of  kindred  in  the  canon  and  municipal 
law.  Though  according  to  the  computation  of  the  civilians, 
(who  count  upwards,  from  either  of  the  perfons  related,  to 
the  common  ftock,  and  then  downwards  again  to  the  other ; 
reckoning  a  degree  for  each  perfon  both  afcending  and  de- 
fcending)  thefe  two  princes  were  related  in  the  ninth  dcorec  : 
for  from  king  Richard  the  tliird  to  Richard  duke  of  York  is 
one  degree;  to  Richard  earl  of  Cambridge,  two;  to  Ed- 
mond duke  of  York,  three  ;  to  king  Edward  the  third,  the 
common  anceftor,  four ;  to  John  of  Gant,  five  ;  to  John 
earl  of  Somerfet,  fix  j  to  John  duke  of  Somerfet,  {even  ;  to 
Margaret  countefs  of  Richmond,  eight ;  to  king  Henry  the 
feventh,  nine  ". 

"  Sec  the  table  of  confanguinity  an-  lian*.and  the  feventh  of  thecanonifts  in- 

nexed  ;  wherein  all  the  degrees  of  coila-  ciufive;  the  former  being  diftinguifhed 

teral  kindred  to  the  propofitus  are  com-  by  the  numeral  letters,  the  latter  by  the 

poted,  fo  far  as  the  tenth  of  the  civi-  cammon  ciphers. 
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The  nature  and  degrees  of  kindred  being  thus  in  fome 
meafure  explained,  I  fhall  next  proceed  to  lay  down  a  feries 
of  rules,  or  canons  of  inheritance,  according  to  which  ef- 
tates  are  tranfmitted  from  the  anceftor  to  the  heir ;  together 
with  an  explanatory  comment,  remarking  their  original  and 
progrefs,  the  rcafons  upon  which  they  are  founded,  and  in 
fome  cafes  their  agreement  with  the  laws  of  other  nations. 

I.  The  firft  rule  is,  that  inheritances  {hall  lineally  defcend 
to  the  iflue  of  the  perfon  laft  adlually  feifed,  in  infinitum ; 
but  fhall  never  lineally  afcend. 

To  explain  the  more  clearly  both  this  and  the  fubfequent 
rules,  it  muft  firft  be  obferved,  that  by  law  no  inheritance 
can  veft,  nor  can  any  perfon  be  the  a6lual  complete  heir  af 
another,  till  the  anceftor  is  previoufly  dead.  Nemo  eji  hae- 
res  viventis.  Before  that  time  the  perfon  who  is  next  in  the 
line  of  fucceflion  is  called  an  heir  apparent,  or  heir  prefump- 
tive.  Heirs  apparent  are  fuch,  whofe  right  of  inheritance  is 
indefeafible,  provided  they  outlive  the  anceftor  j  as  the  eldeft 
fon  or  his  ifTue,  who  muft  by  the  courfe  of  the  common  law 
be  heirs  to  the  father  whenever  he  happens  to  die.  Heirs 
prefumptive  are  fuch,  who,  if  the  anceftor  ftiould  die  im- 
mediately, would  in  the  prefent  circumftances  of  things  be 
his  heirs;  but  whofe  right  of  inheritance  may  be  defeated 
by  the  contingency  of  fome  nearer  heir  being  born  :  as  a 
brother,  or  nephew,  whofe  prefumptive  fucceflion  may  be 
deftroyed  by  the  birth  of  a  child  ;  or  a  daughter,  whofe  pre- 
fent hopes  may  be  hereafter  cut  oft"  by  the  birth  of  a  fon. 
Nav,  even  if  the  eftate  hath  defcended,  by  the  death  of  the 
owner,  to  fuch  brother,  or  nephew,  or  daughter;  in  the 
former  cafes,  the  eftate  ftiall  be  devefted  and  taken  away  by 
the  birth  of  a  pofthumous  child  ;  and,  in  the  latter,  it  fhall 
alfo  be  totally  devefted  by  the  birth  of  a  pofthumous  fon  °. 

•  Bro,  tit,  defcent.  5S, 

We 
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We  mufl:  alfo  remember,  that  no  perfon  can  be  properly 
fuch  an  anceftor,  as  that  an  inheritance  in  lands  or  tenements 
can  be  derived  from  him,  unlcfs  he  hath  had  a^iual  feifin 
of  fuch  lands,  cither  by  his  own  entry,  or  by  the  poileffion  of 
his  own  or  his  anceftor's  leflee  for  years,  or  by  receiving  rent 
from  a  lefTee  of  the  freehold  P:  or  unlefs  he  hath  had  w^hat  is 
equivalent  to  corporal  feifin  in  hereditaments  that  are  incor- 
poreal ;  fuch  as  the  receipt  of  rent,   a  prefentation  to  the 
church  in  cafe  of  an  advovvfon  "i,  and  the  like.    But  he  fhall 
not  be  accounted  an  anceftor,  uho  hath  had  only  a  bare  right 
or  title  to  enter  or  be  otherwife  feifed.    And  therefore  all  the 
cafes,  which  will  be  mentioned  in  the  prefent  chapter,  are 
upon  the  fuppofition  that  the  deceafed  (whofe  inheritance  is 
■now  claimed)  was  the  laft  perfon  actually  feifed  thereof.  For 
the  law  requires  this  notoriety  of  pofieflion,   as  evidence  that 
the  anceftor  had  that  property  in  himfelf,  which  is  now  to  be 
tranfmitted  to  his  heir.    Which  notoriety  haih  fucceeded  in 
the  place  of  the  antient  feodal  inveftiture,  whereby,  while 
feuds  were  precarious,  the  vafal  on  the  defcent  of  lands  was 
formerly  admitted  in  the  lord's  court  (as  is  ftill  the  pra6lice 
in  Scotland)  and  there  received  his  feilin,   in  the  nature  of  a 
renewal  of  his  anceftors  grant,   in  the  prefence  of  the  feodal 
peers  :  till  at  length,  when  the  right  of  fucceftion  became  in- 
defeafible,   an  entry  on  any  part  of  the   lands  within  the 
county  (which  if difputed  was  afterwards  to  be  tried  by  thofe 
peers)  or  other  notorious  pofTelTion,  was  admitted  as  equiva- 
lent to  the  formal  grant  of  feifin,  and  made  the  tenant  capa- 
ble of  tranfmitting  his  eftate  by  defcent.    The  feifin  therefore 
of  any  perfon,  thus  underftood,  makes  him  the  root  or  ftock, 
from  which  all  future  inheritance  by  right  of  blood  muft  be 
derived  :  which  is  very  briefly  exprefled  in  this  mzxim jfei/ma 
facit  Jiipiiim  ^ 


P  Co.  Litt.  15,  r  Flct,  /.  6.  c,  2.  §.  %. 

1   Ibid.  II. 
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When  therefore  a  perfon  dies  fo  feifed,  the  inheritance 
firft  goes  to  his  iflue :  as  if  there  be  Geoffrey,  John,  and 
Matthew,  grandfather,  father,  and  fon  ;  and  John  purchafes 
land,  and  dies  ;  his  fon  Matthew  fhall  fucceed  him  as  heir, 
and  not  the  grandfather  Geoffrey ;  to  whom  the  land  fhall 
never  afcend,  but  fhall  rather  efcheat  to  the  lord '. 

Thi  s  rule,  fo  far  as  it  is  affirmative  and  relates  to  lineal  de- 
fcents,  is  almofl  univerfally  adopted  by  all  nations ;  and  it 
feems  founded  on  a  principle  of  natural  reafon,  that  (when- 
ever a  right  of  property  tranfmiflible  to  reprefentatives  is  ad- 
mitted) the  pofTeffions  of  the  parents  fhould  go,  upon  their 
deceafe,  in  the  firfl  place  to  their  children,  as  thofe  to  whom 
they  have  given  being,  and  for  whom  they  are  therefore 
bound  to  provide.  But  the  negative  branch,  or  total  exclu- 
fion  of  parents  and  all  lineal  anceflrors  from  fucceeding  to 
the  inheritance  of  their  offspring,  is  peculiar  to  our  own 
laws^  and  fuch  as  have  been  deduced  from  the  fame  original. 
For,  by  the  Jewifh  law,  on  failure  of  iffue,  the  father  fuc- 
ceeded  to  the  fon,  in  exclufion  of  brethren,  unlefs  one  of 
them  married  the  widow  and  raifed  up  feed  to  his  brother'. 
And,  by  the  laws  of  Rome,  in  the  firfl  place  the  children  or 
lineal  defcendants  were  preferred  j  and,  on  failure  of  thefe, 
the  father  and  mother  or  lineal  afcendants  fucceeded  together 
with  the  brethren  and  fiflers  ^  ;  though  by  the  law  of  the 
twelve  tables  the  mother  was  originally,  on  account  of  her 
fcx,  excluded  ".  Hence  this  rale  of  our  laws  has  been  cen- 
fured  and  declaimed  againfl,  as  abfurd  and  derogating  from 
the  maxims  of  equity  and  natural  juflice^^.  Yet  that  there 
is  nothing  unjuft  or  abfurd  in  it,  but  that  on  the  contrary  it 
is  founded  upon  very  good  reafon,  may  appear  from  confi- 
dering  as  well  the  nature  of  the  rule  itfelf,  as  the  occafion  of 
introducing  it  into  our  laws. 

»   Litt.  §.  3.  "  Inji,  3.  3.  1. 

t  Seldcn.  de ^ucufj'.  Ehraeor.  c.  12.  ""  Crag.  Jejur.fcud.  /.  a.  ?.  13.  §.  15. 

^  Ff.  38.  15.  I.  AW.  n8.  127.  Locke  on  gov,  part.  1,  §.  90, 

We 
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We  are  to  refle£l,  in  the  firft  place,  that  all  rules  of  fuc- 
ceilion  to  eftates  are  creatures  of  the  civil  polity,  and  juris 
pojitivi  merely.  The  right  of  property,  which  is  gained  by 
occupancy,  extends  naturally  no  farther  than  the  life  of  the 
prefent  pofleflbr  :  after  which  the  land  by  the  law  of  nature 
would  again  become  common,  and  liable  to  be  feifed  by  the 
next  occupant:  but  fociety,  to  prevent  the  mifchiefs  that 
might  enfue  from  a  do6trine  fo  productive  of  contention,  ha§ 
eftabllfhed  conveyances,  wills,  and  fuccellions  ;  whereby  the 
property  orginally  gained  by  pofleffion  is  continued,  and 
tranfmitted  from  one  man  to  another,  according  to  the  rules 
which  each  ftate  has  refpeflively  thought  proper  to  prefcribe. 
There  is  certainly  therefore  no  injuftice  done  to  individuals, 
whatever  be  the  path  of  defcent  marked  out  by  the  munici- 
pal law. 

If  we  next  confider  the  time  and  occafion  of  introducing 
this  rule  into  our  law,  we  Ihall  find  it  to  have  been  ground-* 
ed  upon  very  fubftantial  reafons.  I  think  there  is  no  doubt 
to  be  made,  but  that  it  was  introduced  at  the  fame  time 
with,  and  in  confequence  of,  the  feodal  tenures.  For  it  was 
an  exprefs  rule  of  the  feodal  law  ",  that  JhcceJ/ionis  feudi  talis 
ejl  natura^  quod  ajcendentes  non  fuccedunt  \  and  therefore  the 
fame  maxim  obtains  alfo  in  the  French  law  to  this  day^. 
Our  Henry  the  firft  indeed,  among  other  rcftorations  of  the 
old  Saxon  laws,  reftored  the  right  of  fuccefTion  in  the  af- 
cending  line^:  but  this  foon  fell  again  into  difufe ;  for  fo 
early  as  Glanvil's  time,  who  wrote  under  Henry  the  fecond, 
we  find  it  laid  down  as  eftablilhed  law',  that  haereditas  nun- 
quam  afcendit ;  which  has  remained  an  invariable  maxim  ever 
fmce.  Thefe  circumftances  evidently  fhew  this  rule  to  be 
of  feodal  original ;  and,  taken  in  that  light,  there  are  fome 
arguments  in  it's  favour,    befides  thofe  which  are  drawn 

"  a  Feud.  50.  z  LL.  Hen.  I.  c,  70, 

y  Domat.  p.  2.  /.  2.  t.  z,  Montefqu,        a  /.  7.  c.  i, 
EJp.  L.  I,  31.  *.  33. 
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merely  from  the  reafon  of  the  thing.  For  if  the  feud,  of 
which  the  fon  died  feifed,  was  rQ2i\\y  feudum  antiquum,  or  one 
defcended  to  him  from  his  anceftors,  the  father  could  not 
poflibly  fucceed  to  it,  becaufe  it  muft  have  pafled  him  in  the 
courfe  of  defcent,  before  it  could  come  to  the  fon  ;  unlefs  it 
were  feudum  Tnaterntoti,  or  one  defcended  from  his  mother, 
and  then  for  other  reafons  (which  will  appear  hereafter)  the 
father  could  in  no  wife  inherit  it.  And  if  it  vj&vg  feudum  no- 
vum^ or  one  newly  acquired  by  the  fon,  then  only  the  de- 
fcendants  from  the  body  of  the  feudatory  himfelf  could  fuc- 
ceed, by  the  known  maxim  of  the  early  fecdal  conftitutions'' ; 
which  was  founded  as  well  upon  the  perfonal  merit  of  the 
vafal,  which  might  be  tranfmitted  to  his  children  but  could 
not  afcend  to  his  progenitors,  as  alfo  upon  this  confideration 
of  military  policy,  that  the  decrepit  grandfire  of  a  vigorous 
vafal  would  be  but  indifferently  qualified  to  fucceed  him  in 
his  feodal  fervices.  Nay,  even  if  th'xs  feudum  novu7}i  were  held 
by  the  fon  ut  feudum  antiquum,  or  with  all  the  qualities  an- 
nexed of  a  feud  defcended  from  his  anceftors,  fuch  feud  muft 
in  all  refpedls  have  defcended  as  if  it  had  been  really  an  an- 
tient  feud  ;  and  therefore  could  not  go  to  the  father,  becaufe 
if  it  had  been  an  antient  feud,  the  father  muft  have  been 
dead  before  it  could  have  come  to  the  fon.  Thus  whether 
the  feud  was  ftriclly  novum,  or  ftridlly  antiquum,  or  whether 
it  was  novum  held  ut  antiquutn,  in  none  of  thefe  cafes  the  fa- 
ther could  pofiibly  fucceed.  Thefe  reafons,  drawn  from  the 
hiftory  of  the  rule  itfelf,  feem  to  be  more  fatisfaftory  than 
that  quaint  one  of  Braclon ",  adopted  by  fir  Edward  Coke  '^, 
which  regulates  the  defcent  of  lands  according  to  the  laws 
of  o;ravitation. 


II.  A  SECOND  general  rule  or  canon  is,  that  the  male  if- 
fue  ftiali  be  admitted  before  the  female. 

b   1  Feud.  20,  f«'^  cadens  deorfum  reBa  ImeOf   et  nun^ 

c  Dcjcendititaqi:ejus,quajlp07!derojum      quam  reafcendit.  I.  z,  c,  29. 

d  X  Inft.  li. 

Thus 
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Thus  fons  fliall  be  admitted  before  daughters ;  or,  as  our 
male  lawgivers  have  fomewhat  uncomplaifantly  expreffed  it, 
the  worthieft  of  blood  (hall  be  preferred  '.  As  if  John  Stiles 
hath  two  fons,  Matthew  and  Gilbert,  and  two  daughters* 
Margaret  and  Charlotte,  and  dies;  firft  Matthew,  and  (in 
cafe  of  his  death  without  ilTue)  then  Gilbert,  fhall  be  ad- 
mitted to  the  fuccefiion  in  preference  to  both  the  daughters. 

This  preference  of  males  to  females  is  entirely  agreeable 
to  the  law  of  fucceffion  among  the  Jews  '^,  and  alfo  among 
the  ftates  of  Greece,  or  at  leaft  among  the  Athenians  Sj  but 
was  totally  unknown  to  the  laws  of  Rome  ^,  (fuch  of  them, 
I  mean,  as  are  at  prefent  extant)  wherein  brethren  and  fifters 
were  allowed  to  fucceed  to  equal  portions  of  the  inheritance. 
I  fhall  not  here  enter  into  the  comparative  merit  of  the  Ro- 
man and  the  other  conftitutions  in  this  particular,  nor  exa- 
mine into  the  greater  dignity  of  blood  in  the  male  or  female 
fex ;  but  fhall  only  obferve,  that  our  prefent  preference  of 
males  to  females  feems  to  have  arifcn  entirely  from  the  feodal 
Jaw.  For  though  our  Britifh  anceftors,  the  Welfh,  appear 
to  have  given  a  preference  to  males  ',  yet  our  fubfequcnt  Da- 
nifh  predeceflbrs  fecm  to  have  made  no  diflinilion  of  fexes, 
but  to  have  admitted  all  the  children  at  once  to  the  inheri- 
tance ^.  But  the  feodal  law  of  the  Saxons  on  the  continent 
(which  was  probably  brought  over  hither,  and  firft  altered 
by  the  law  of  king  Canute)  gives  an  evident  preference  of 
the  male  to  the   female  fex.     "  Pater  aut  jnater^  defunct, 

'"''  fillo  nonfiUce  haeredhatcrn  rdinquent ^d  defundlus 

*'  mn  fill  OS  fed  fill  as  reliquerlt^  ad  eas  oinnis  haereditas  perti^ 
*'  neat^."  It  is  poilible  therefore  that  this  preference  might 
be  a  branch  of  that  imperfeft  fyftem  of  feuds,  which  ob- 
tained here  before  the  conquefl  ;  efpecially  as  it  fubfifls 
among  the  cufloms  of  gavelkind,  and  as,  in  the  charter  or 

e  Hal.  H.  C.  L.  23  5.  »  Stat.  Wall.  12  Edw  I. 

f  Numb.  c.  17.  k  i^.  Cavut.  e.  68. 

g  Petit.  LL.  .4ttic.  I,  6.  i.  6.  1  tit.  7.  §.  I  &  4> 
h  hft.  3.  I.  6. 
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laws  of  king  Henry  the  firft,  it  is  not  (like  many  Norman 
innovations)  given  up,  but  rather  enforced™.  The  true 
reafon  of  preferring  the  males  muft  be  deduced  from  feodal 
principles  :  for,  by  the  genuine  and  original  policy  of  that 
conftitution,  no  female  could  ever  fucceed  to  a  proper  feud  ", 
Snafmuch  as  thty  were  incapable  of  performing  thofe  military 
fervices,  for  the  fake  of  which  that  fyftem  was  eftablifhed. 
But  our  law  does  not  extend  to  a  total  exclufion  of  females, 
as  the  Salic  law,  and  others,  where  feuds  were  moft  ftridlly 
retained  :  it  only  poftpones  them  to  males ;  for,  though 
daughters  are  excluded  by  fons,  yet  they  fucceed  before  any 
collateral  relations  :  our  law,  like  that  of  the  Saxon  feudifts 
before  mentioned,  thus  fleering  a  middle  courfe,  between  the 
abfolute  rejection  of  females,  and  the  putting  them  on  a  foot- 
ing with  males. 

III.  A  THIRD  rule,  or  canon  of  defcent,  is  this  ;  that 
where  there  are  two  or  more  males  in  equal  degree,  the  eldeft 
only  fhall  inherit ;  but  the  females  all  together. 

A  s  if  a  man  hath  two  fons,  Matthew  and  Gilbert,  and  two 
daughters,  Margaret  and  Charlotte,  and  dies  ;  Matthew  his 
eldeft  fon  fhall  alone  fucceed  to  his  eftate,  in  exclufion  of 
Gilbert  the  fecond  fon  and  both  the  daughters  ;  but,  if  both 
the  fons  die  without  iffue  before  the  father,  the  daughters 
Margaret  and  Charlotte  fhall  both  inherit  the  eflate  as  co- 
parceners ". 

This  right  of  primogeniture  in  males  feems  antiently  to 
have  only  obtained  among  the  Jews,  in  whofe  conflitution 
the  eldeft  fon  had  a  double  portion  of  the  inheritance  p  ;  in 
the  fame  manner  as  with  us,  by  the  laws  of  king  Henry 
the  firft'i,  the  eldeft  fon  had  the  capital  fee  or  principal  feud 
of  his  father's  pofTcflions,  and  no  other  pre-eminence  j  and 

■•  c.  70.  P  Selden.  dcfucc,  Ebr,  c.  5. 

»  I  Ftud.  8.  ^  c.  70. 

o  Litt.  §.  5.  Hale.  H,  C.L.  23S. 

as 
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as  the  eldeft  daughter  had  afterwards  the  principal  manfion, 
when  the  eftate  defcended  in  coparcenary  ^  The  Greeks, 
the  Romans,  the  Britons,  the  Saxons,  and  even  originally  the 
feudifts,  divided  the  lands  equally  j  fome  among  all  the  chil- 
dren at  large,  fome  among  the  males  only.  This  is  certain- 
ly the  moft  obvious  and  natural  way  ;  and  has  the  appearance, 
at  leaft  in  the  opinion  of  younger  brothers,  of  the  greateft 
impartiality  and  juftice.  But  when  the  emperors  began  to 
create  honorary  feuds,  or  titles  of  nobility,  it  was  found  ne- 
cefTary  (in  order  to  preferve  their  dignity)  to  make  them  im- 
partible %  or  (as  they  ftiled  them)  feiida  indivldua^  and  in 
confequence  defcendible  to  the  eldeft  fon  alone.  This  ex- 
ample was  farther  enforced  by  the  inconveniences  that  at- 
tended the  fplitting  of  eftates ;  namely,  the  divifion  of  the 
military  fervices,  the  multitude  of  infant  tenants  incapable 
of  performing  any  duty,  the  confequential  weakening  of  the 
ftrength  of  the  kingdom,  and  the  inducing  younger  fons  to 
take  up  with  the  bufinefs  and  idlenefs  of  a  country  life,  in- 
ftead  of  being  ferviceable  to  themfelv^es  and  the  public,  by 
engaging  in  mercantile,  in  military,  in  civil,  or  in  ecclefiafti- 
cal  employments  '.  Thefe  reafons  occafioned  an  almoft  to- 
tal change  in  the  method  of  feodal  inheritances  abroad  ;  fo 
that  the  eldeft  male  began  univerfally  to  fucceed  to  the 
whole  of  the  lands  in  all  military  tenures  :  and  in  this  con- 
dition the  feodal  conftitution  was  eftabliftied  in  England  by 
William  the  conqueror. 

Yet  we  find,  that  focage  eftates  frequently  defcended  to 
all  the  fons  equally,  fo  lately  as  when  Glanvil"  wrote,  in  the 
reign  of  Henry  the  fecond  ;  and  it  is  mentioned  in  the  mir- 
ror'''  as  a  part  of  our  antient  conftitution,  that  knights'  fees 
fhould  defcend  to  the  eldeft  fon,  and  focage  fees  fhould  be 
partible  among  the  male  children.  However  in  Henry  the 
third's  time  we  find  by  Brafton  "  that  focage  lands,  in  imita- 
tion of  lands  in  chivalry,  had  almoft  entirely  fallen  into  the 
right  of  fucceilion  by  primogeniture,  as  the  law  now  ftands : 

»■  Glanvil. /.  j.c,  3,  u  /_  n^  (^  ,, 

s  zFtud.  55.  w  c.  I,  §.  3. 

I  Hale.  H.  C,  L.  221.  x  /.  2.  c,  30,  31. 
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except  in  Kent,  where  they  gloried  in  the  prefervation  of 
their  antient  gavelkind  tenure,  of  which  a  principal  branch 
was  the  joint  inheritance  of  all  the  fons  ^ ;  and  except  in  fome 
particular  manors  and  townfhips,  where  their  local  cuftoms 
continued  the  defcent,  fometimes  to  all,  fometimes  to  the 
youngcft  fon  only,  or  in  other  more  fingular  methods  of 
fuccellion. 

A  s  to  the  females,  they  are  ftill  left  as  they  were  by  the  an- 
tient law  :  for  they  were  all  equally  incapable  of  performing 
any  perfonai  fervice  ;  and  therefore  one  main  reafon  of  pre- 
ferring the  eldcft  ccafmg,  fuch  preference  v/ould  have  been 
injurious  to  the  reft:  and  the  other  principal  purpofe,  the 
prevention  of  the  too  minute  fubdivifion  of  eftates,  was  left 
to  be  confidered  and  provided  for  by  the  lords,  who  had  the 
difpofal  of  thefe  female  heireffes  in  m.arriage.  However,  the 
fucceffion  by  primogeniture,  even  among  females,  took  place 
as  to  the  inheritance  of  the  crown  '  ;  wherein  the  neceflity  of 
a  fole  and  determinate  fucceflion  is  as  great  in  the  one  fex  as 
the  other.  And  the  right  of  fole  fucceffion,  though  not  of 
primogeniture,  was  alfo  eftabliflied  with  refpecS  to  female 
dignities  and  titles  of  honour.  ¥ov  if  a  man  holds  an  earl- 
dom to  him  and  the  heirs  of  his  body,  and  dies,  leaving  only 
daughters  ;  the  eldeft  fhall  not  of  courfe  be  countefs,  but  the 
dignity  is  in  fufpenfe  or  abeyance  till  the  king  fhall  declare 
his  plcafure  j  for  he,  being  the  fountain  of  honour,  may  con- 
fer it  on  which  of  them  he  pleafes  ^.  In  which  difpofition  is 
prcferved  a  ftrong  trace  of  the  antient  law  of  feuds,  before 
their  defcent  by  primogeniture  even  among  the  males  was 
eftablifhed  ;  namely,  that  the  lord  might  beftow  them  on 
which  of  the  fons  he  thought  proper  :  —  "  progrejjutn  eji,  ut 
*'  ad filios  deveniret^  in  quern  Jcilicet  dominus  hoc  veilet  beneficium 
*'  conjirmare^  " 

W.  A  FOURTH  rule,  or  canon  of  defcents,  is  this ;  that 
the  lineal  defccndants,  in  infinitum^   of  any  perfon  deceafed 

y  Smner.  Gaveik.  7,  ■  Hid. 

»  Co,  Litt.  16  c,  fc  iFeud.  i, 

fhall 
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ftiall  reprefent  their  anceftor  ;  that  is,  fhall  ftand  in  the  fame 
place  as  the  perfon  himfelf  would  have  done,  had  he  been 
livino;. 

Thus  the  child,  grandchild,  or  great-grandchild  (either 
male  or  female)  of  the  eldeft  fon  fucceeds  before  the  younger 
fon,  and  fo  in  infinitujn  ^.  And  thefe  reprefentatives  fhall 
take  neither  more  nor  lefs,  but  juft  fo  much  as  their  princi- 
pals would  have  done.  As  if  there  be  two  fiilers,  Margaret 
and  Charlotte  ;  and  Margaret  dies,  leaving  fix  daughters  ; 
and  then  John  Stiles  the  father  of  the  two  fifters  dies,  with- 
out other  ifTuc :  thefe  fix  daughters  fhall  take  among  them 
exadtly  the  fame  as  their  mother  Margaret  would  have  done, 
had  fhe  been  living;  that  is,  a  moiety  of  the  lands  of  John 
Stiles  in  coparcenary  :  fo  that,  upon  partition  made,  if  the 
land  be  divided  in';.o  tvv'clve  parts,  thereof  Charlotte  the  fur- 
viving  fifter  fhall  have  fix,  and  her  fix  nieces,  the  daughters 
of  Margaret,  one  apiece. 

Th  I  s  taking  by  reprefcntatlon  is  called  fuccefllon  tnji'irpesj 
according  to  the  roots  ;  fince  all  the  branches  inherit  the 
fame  fliare  that  their  root,  whom  they  reprefent,  would  have 
done.  And  in  this  manner  alfo  was  the  Jcwifh  fuccefTion 
directed  ''  ;  but  the  Roman  fomewhat  differed  from  it.  In 
the  defcending  line  the  right  of  reprefentation  continued  in 
infinitum,  and  the  inheritance  flill  defcendcd /«y?/r/)^j;  as  if 
one  of  three  daughters  died,  leaving  ten  children,  and  then 
the  father  died  ;  the  two  furviving  daughters  had  each  one 
third  of  his  efre<Sf:s,  and  the  ten  grandchildren  had  the  re- 
maining third  divided  between  them.  And  fo  among  colla- 
terals, if  any  perfon  of  equal  degree  with  the  perlons  repre- 
fented  were  flill  fubfifling,  (as  if  the  deceafed  left  one  bro- 
ther, and  two  nephews  the  fons  of  another  brother)  the  fuc- 
ceflion  was  flill  guided  by  the  7- oot s :  hut,  if  both  the  bre- 
thren were  dead  leaving  ifTue,  then  (I  apprehend)  their  re- 
prefentatives in  equal  degree  became  themfelves  principals, 
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and  fliared  the  inheritance  per  capita,  that  is,  fhare  and  fliare 
alike ;  they  being  themfelves  now  the  next  in  degree  to  the 
anceftor,  in  their  own  right,  and  not  by  right  of  reprefenta- 
tiou  *'.  So,  if  the  next  heirs  of  Titius  be  fix  nieces,  three  by 
one  fiftcr,  two  by  another,  and  one  by  a  third ;  his  inheri- 
tance by  the  Roman  law  was  divided  into  fix  parts,  and  one 
given  to  each  of  the  nieces :  whereas  the  law  of  England  in 
this  cafe  would  flill  divide  it  only  into  three  parts,  and  diftri- 
bute  \t  per /iitpes,  thus ;  One  third  to  the  three  children  who 
reprefent  one  filter,  another  third  to  the  two  who  reprefent 
:he  fecoiid,  and  the  remaining  third  to  the  one  child  who  is 
the  fok  rcprcfcntativc  of  her  mother. 

Th  I  s  mode  of  reprefentation  is  a  neceflary  confequence  of 
the  double  preference  given  by  our  law,  firll  to  the  male  if- 
lue,  and  next  to  the  firfliborn  among  the  males,  to  both 
which  the  Roman  law  is  a  ftranger.  For  if  all  the  children 
of  three  fifters  were  in  England  to  claim  per  capita,  in  their 
own  rights  as  next  of  kin  to  the  anceflior,  without  any  re- 
fpedt  to  the  flocks  from  whence  they  fprung,  and  thofe  chil- 
dren v/ere  partly  male  and  partly  female  ;  then  the  eldeft  male 
among  them  would  exclude  not  only  his  own  brethren  and 
fifters,  but  all  the  iflue  of  the  other  two  daughters  j  or  elfe 
the  law  in  this  inftance  muft  be  inconfiftent  with  itfelf,  and 
depart  from  the  preference  which  it  conftantly  gives  to  the 
males,  and  the  firftborn,  among  perfons  in  equal  degree. 
\Vhcrcs.s,  by  dividing  the  inheritance  according  to  the  roots, 
orjiiipcs,  the  rule  of  defcent  is  kept  uniform  and  flcady  :  the 
iilue  of  the  eldeft  fon  excludes  all  other  pretenders,  as  the  fon 
himfelf  (if  living)  would  have  done;  but  the  illue  of  two 
daughters  divide  the  inheritance  between  them,  provided 
*heir  mothers  (if  living)  would  have  done  the  fame  :  and 
:imong  thcfc  feveral  iflues,  or  rcprefentatives  of  the  refpeilive 
roots,  the  fame  preference  to  males  and  the  fame  right  of  pri- 
niogeniiu:e  obtain,  as  would  have  obtained  at  the  firft  among 
the  roots  themfelves,  the  fons  or  daughters  of  the  deceafed. 
As  if  a  man  hath  tv/o  fons,  A  and  B,  and  A  dies  leaving  two 
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fons,  and  then  the  grandfather  dies  ;  now  the  eldeft  fon  of  A 
ftiall  fucceed  to  the  whole  of  his  grandfather's  eftate  :  and  if 
A  had  left  only  two  daughters,  they  Ihould  have  fucceeded 
alfo  to  equal  moieties  of  the  whole,  in  exclufion  of  B  and 
his  iflue.  But  if  a  man  hath  only  three  daughters,  C,  D, 
and  E  J  and  C  dies  leaving  two  fons,  D  leaving  two  daugh- 
ters, and  E  leaving  a  daughter  and  a  fon  who  is  younger  than 
his  filler  :  here,  when  the  grandfather  dies,  the  eldeft  fon 
of  C  fhall  fucceed  to  one  third,  in  exclufion  of  the  younger  j 
the  two  daughters  of  D  to  Another  third  in  partnerfhip  ;  and 
the  fon  of  E  to  the  remaining  third,  in  exclufion  of  his 
elder  fifter.  And  the  fame  right  of  reprefentation,  guided 
and  reftrained  by  the  fame  rules  of  dcfcent,  pret^ails  down- 
wards in  infinitum. 

Ye  t  this  right  does  not  appear  to  have  been  thoroughly 
eftablifhed  in  the  time  of  Henry  the  fecond,  when  Glanvil 
wrote ;  and  therefore,  in  the  title  to  the  crown  efpecially,  we 
find  frequent  contefts  between  the  younger  (but  furviving) 
brother,  and  his  nephew  (being  the  fon  and  reprefentative  of 
the  elder  deceafed)  in  regard  to  the  inheritance  of  their  com- 
mon anceftor  :  for  the  uncle  is  certainly  nearer  of  kin  to  the 
common  ftock,  by  one  degree,  than  the  nephew  ;  though  the 
nephew,  by  reprefenting  his  father,  has  in  him  the  right  of 
primogeniture.  The  uncle  alfo  was  ufually  better  able  to 
perform  the  fervices  of  the  fief;  and  befides  had  frequently  fu- 
perior  intereft  and  ftrength,  to  back  his  pretenfions  and  crufli 
the  right  of  his  nephew.  And  even  to  this  day,  in  the  lower 
Saxony,  proximity  of  blood  takes  place  of  reprefentative  pri- 
mogeniture ;  that  is,  the  younger  furviving  brother  is  ad- 
mitted to  the  inheritance  before  the  fon  of  an  elder  deceafed  : 
which  occafioned  the  difputes  between  the  two  houfes  of 
Mecklenburg,  Schwerin  and  Strelitz,  in  1692*^.  Yet  Glan- 
vil, with  us,  even  in  the  twelfth  century,  fcems  s  to  declare 
for  the  right  of  the  nephew  by  reprefentation  ;  provided 
the  eldeft  fon  had  not  received  a  provifion  in  lands  from  his 
father,  (or  as  the  civil  law  would  call  it)  had  not  been  foris- 
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familiated,  in  his  lifetime.  King  John,  however,  who  kept 
his  nephew  Arthur  from  the  throne,  by  difputing  this  right 
of  reprefentation,  did  all  in  his  power  to  abolifh  it  through- 
out the  realm '"  :  but  in  the  time  of  his  fon,  king  Henry  the 
third,  we  find  the  rule  indifputably  fettled  in  the  manner  we 
have  here  laid  it  down  ',  and  fo  it  has  continued  ever  fmce. 
And  thus  much  for  lineal  dcfcents. 

V.  A  FIFTH  rule  is,  that  on  failure  of  lineal  defcendants, 
or  ifTue,  of  the  perfon  laft  feifed,  the  inheritance  fhall  defcend 
to  the  blood  of  the  firft  purchafor ;  fubjed  to  the  three  pre- 
ceding rules. 

Thus  if  Geoffrey  Stiles  purchafes  land,  and  it  defcends 
to  John  Stiles  his  fon,  and  John  dies  feifed  thereof  without 
iflue  ;  whoever  fucceeds  to  this  inheritance  muft  be  of  the 
blood  of  Geoffrey  the  firff  purchafor  of  this  family  ''.  The 
firft  purchafor,  perquifiior^  is  he  who  firft  acquired  the  eftate 
to  his  family,  whether  the  fame  was  transferred  to  him  by 
fale,  or  by  gift,  or  by  any  other  method,  except  only  that  of 
defcent. 

This  is  a  rule  almofi:  peculiar  to  our  own  laws,  and  thofe 
of  a  fimilar  original,  tor  it  was  entirely  unknown  among 
the  Jews,  Greeks,  and  Romans  :  none  of  whofe  laws  looked 
any  farther  than  the  perfon  himfelfwho  died  feifed  of  the 
eftate  j  but  affigned  him  an  heir,  without  confidering  by  what 
title  he  gained  it,  or  from  what  anceflor  he  derived  it.  But 
the  law  of  Normandy '  agrees  with  our  law  in  this  refpeft : 
nor  indeed  is  that  agreement  to  be  wondered  at,  fmce  the 
]aw  of  defcents  in  both  is  of  feodal  original ;  and  this  rule  or 
canon  cannot  otherwife  be  accounted  for  than  by  recurring 
to  feodal  principles. 

When  feuds  firft  began  to  be  hereditary,  it  was  made  a 
neceffary  qualification  of  the  heir,  who  would  fucceed  to  a 
feud,  that  he  fhould  be  of  the  blood  of,  that  is  lineally  de- 
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fcended  from,  the  firft  feudatory  or  purchafor.  In  confe- 
quence  whereof,  if  a  vafal  died  pofTefled  of  a  feud  of  his  own 
acquiring,  ox  feudum  novum,  it  could  not  defcend  to  any  but 
his  own  offspring ;  no,  not  even  to  his  brother,  becaufe  he 
was  not  defcended,  nor  derived  his  blood,  from  the  firft  ac- 
quirer. But  if  it  v^2i's,  feudum  antiquum,  that  is,  one  defcended 
to  the  vafal  from  his  anceftors,  then  his  brother,  or  fuck 
other  collateral  relation  as  was  defcended  and  derived  his 
blood  from  the  firft  feudatory,  might  fucceed  to  fuch  inheri- 
tance. To  this  purpofe  fpeaks  the  following  rule  j  ^^  frater 
^*-  fratr'i  fine  legitimo  haerede  defun^o,  in  beneficio  quod  eorum 
"  patris  fuit,  fuccedat :  fin  autetn  unus  e  fratribus  a  domino  feu~ 
**  dum  acceperit,  eo  defunSio  fine  legitimo  haerede,  frater  ejus  in 
'*  feudum  7ion  fuccedit  "\"  The  true  feodal  reafon  for  which 
rule  was  this  ;  that  what  was  given  to  a  man,  for  his  perfonal 
fervice  and  perfonal  merit,  ought  not  to  defcend  to  any  but 
the  heirs  of  his  perfon.  And  therefore,  as  in  eftatcs-tail, 
(which  a  proper  feud  very  much  refembled)  fo  in  the  feoJal 
donation,  "  7iomen  baeredis,  in  frima  invejiitura  expreffum^ 
'*  tantum  ad  defcendentes  ex  corpore  primi  vafatli  extenditur ;  et 
"  non  ad  collaterales,  nifi  ex  corpore  primi  vafalli  five  flipitis 
'•^  defendant^:''  the  will  of  the  donor,  or  original  lord, 
(when  feuds  were  turned  from  life  eftates  into  inheritances) 
not  being  to  make  them  abfolutely  hereditary,  like  the  ^o- 
mzn  allodium,  but  hereditary  only  y«^  modo ;  not  hereditary 
to  the  collateral  relations,  or  lineal  anceftors,  or  hufband,  or 
wife  of  the  feudatory,  but  to  the  iflue  defcended  from  his 
body  only. 

However,  in  procefs  of  time,  when  the  feodal  rigor  was 
in  part  abated,  a  method  was  invented  to  let  in  the  collateral 
relations  of  the  grantee  to  the  inheritance,  by  granting  him 
a  feudum  novum  to  hold  ut  feudum  antiquum  ;  that  is,  with  all 
the  qualities  annexed  of  a  feud  derived  from  his  anceftors ; 
and  then  the  collateral  relations  were  admitted  to  fucceed 
even  in  infinitum^  becaufe  they  might  have  been  of  the  blood 
of,  that  is  defcended  from,  the  firft  imaginary  purchafor.  For 
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fince  it  is  not  afccrtained  in  fuch  general  grants,  whether  this 
feud  fhall  be  held  ut  feudiim paternum^  ox feudum  av'itum^  but 
tit  feudum  antiquum  merely;  as  a  feud  of  indefinite  antiquity; 
that  is,  fince  it  is  not  afcertained  from  which  of  the  anceftors 
of  the  grantee  this  feud  fhall  be  fuppofed  to  have  defcended ; 
the  law  will  not  afcertain  it,  but  will  fuppofe  any  of  his  an- 
ceftors, pro  re  nata^  to  have  been  the  firft  purchafor :  and 
therefore  it  admits  any  of  his  collateral  kindred  (who  have 
the  other  neceflary  requifites)  to  the  inheritance,  becaufe  eve- 
ry collateral  kinfman  muft  be  defcended  from  fome  one  of  his 
lineal  anceftors. 

O  F  this  nature  are  all  the  grants  of  fce-fimple  eftates  of 
this  kingdom;  for  there  is  now  in  the  law  of  England  no 
fuch  thing  as  a  grant  of  z.  feudum  novum^  to  be  held  ut  novum-y 
unlefs  in  the  cafe  of  a  fee-tail,  and  there  we  fee  that  this  rule 
is  ftridlly  obferved,  and  none  but  the  lineal  defcendants 
of  the  firft  donee  (or  purchafor)  are  admitted  :  but  every 
grant  of  lands  in  fee-fimple  is  with  us  z  feudum  novum  to  be 
held  ut  antiquum^  as  a  feud  whofe  antiquity  is  indefinite ;  and 
therefore  the  collateral  kindred  of  the  grantee,  or  defcendants 
from  any  of  his  lineal  anceftors,  by  whom  the  lands  might 
have  poffibly  been  purchafed,  are  capable  of  being  called  to 
the  inheritance. 

Yet,  when  an  eftate  hath  really  defcended  in  a  courfe  of 
inheritance  to  the  perfon  laft  feifed,  the  ftridl  rule  of  the 
feodal  law  is  ftill  obferved  ;  and  none  are  admitted,  but  the 
heirs  of  thofe  through  whom  the  inheritance  hath  pafled  :  for 
all  others  have  demonftrably  none  of  the  blood  of  the  firft 
purchafor  in  them,  and  therefore  fhall  never  fucceed.  As, 
if  lands  come  to  John  Stiles  by  defcent  from  his  mother  Lucy 
Baker,  no  relation  of  his  father  (as  fuch)  (hall  ever  be  his 
heir  of  thefe  lands ;  and,  vice  verfa^  if  they  defcended  from 
his  father  Geoffrey  Stiles,  no  relation  of  his  mother  (as  fuch) 
fhall  ever  be  admitted  thereto  ;  for  his  father's  kindred  have 
none  of  his  mother's  blood,  nor  have  his  mother's  relations 
any  (hare  of  his  father's  blood.  And  fo,  if  the  eftate  defcend- 
ed from  his  father's  father,  George  Stiles  j  the  relations  of 
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his  father's  mother,  Cecilia  Kempe,  fhall  for  the  fame  reafon 
never  be  admitted,  but  only  thofe  of  his  father's  father.  This 
is  alfo  the  rule  of  the  French  law  %  which  is  derived  from 
the  fame  feodal  fountain. 

He R  E  we  may  obferve,  that  fo  far  as  the  feud  is  really  an- 
tiquum, the  law  traces  it  back,  and  will  not  fuffer  any  to  in- 
herit but  the  blood  of  thofe  anceftors,  from  whom  the  feud 
was  conveyed  to  the  late  proprietor.  But  when,  through 
length  of  time,  it  can  trace  it  no  farther  ;  as  if  it  be  not 
known  whether  his  grandfather,  George  Stiles,  inherited  it 
from  his  father  Walter  Stiles,  or  his  mother  Chriftian  Smith, 
or  if  it  appear  that  his  grandfather  was  the  firft  grantee,  and 
fo  took  it  (by  the  general  law)  as  a  feud  of  indefinite  anti- 
quity ;  in  either  of  thefe  cafes  the  law  admits  the  defcendants 
of  any  anceftor  of  George  Stiles,  either  paternal  or  mater- 
nal, to  be  in  their  due  order  the  heirs  to  John  Stiles  of  this 
eftate :  becaufe  in  the  firft  cafe  it  is  really  uncertain,  and  in 
the  fecond  cafe  it  is  fuppofed  to  be  uncertain,  whether  the 
grandfather  derived  his  title  from  the  part  of  his  father  or 
his  mother. 

This  then  is  the  great  and  general  principle,  upon  which 
the  law  of  collateral  inheritances  depends  ;  that,  upon  failure 
of  iflue  in  the  laft  proprietor,  the  eftate  fhall  defcend  to  ths 
blood  of  the  firft  purchafor  j  or,  that  it  fhall  refult  back  to 
the  heirs  of  the  body  of  that  anceftor,  from  whom  it  either 
really  has,  or  is  fuppofed  by  fi6lion  of  law  to  have  originally 
defcended  :  according  to  the  rule  laid  down  in  the  year 
books  P,  Fitzherbert  "i.  Brook  ■",  and  Hale ' ;  "  that  he  who 
*'  would  have  been  heir  to  the  father  of  the  deceafed  "  (and, 
of  courfc,  to  the  mother,  or  any  other  purchafing  anceftor) 
"  fhall  alfo  be  heir  to  the  fon." 

The  remaining  rules  are  only  rules  of  evidence,  calcu- 
lated to  inveftigate  who  that  purchafing  anceftor  was  j  which 
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in  feudU  vere  antiquis  has  in  procefs  of  time  been  forgotten, 
aiid  is  fuppofed  fo  to  be  in  feuds  that  are  held  ut  antiquis. 

VI.  A  SIXTH  rule  or  canon  therefore  is,  that  the  collateral 
heir  of  the  perfon  lafl:  feifed  muft  be  his  next  collateral  kinf- 
man,  of  the  whole  blood. 

First,  he  muft  be  his  next  collateral  kinfman,  either 
perfonally  or  jure  reprefentationh  ;  which  proximity  is  reck- 
oned according  to  the  canonical  degrees  of  confanguinity  be- 
fore-mentioned. Therefore,  the  brother  being  in  the  firft 
deo^ree,  he  and  his  defcendants  (hall  exclude  the  uncle  and 
his  iffue,  who  is  only  in  the  fecond.  And  herein  confifts 
the  true  reafon  of  the  different  methods  of  computing  the  de- 
grees of  confanguinity,  in  the  civil  law  on  the  one  hand,  and 
in  the  canon  and  common  laws  on  the  other.  The  civil  law 
regards  confanguinity  principally  with  refpc6l  to  fucceflions, 
and  therein  very  naturally  cbnfiders  only  the  perfon  deceafed, 
to  whom  the  relation  is  claimed  :  it  therefore  counts  the  de- 
grees of  kindred  according  to  the  number  of  pcrfons  through 
whom  the  claim  muft  be  derived  from  him  ;  and  makes  not 
only  his  great  nephew  but  alfo  his  firft  coufin  to  be  both  re- 
lated to  him  in  the  fourth  degree  ;  becaufe  there  are  three  per- 
fons  between  him  and  each  of  them.  The  canon  law  re- 
gards confanguinity  principally  with  a  view  to  prevent  incef- 
tuous  marriages,  between  thofe  who  have  a  large  portion  of 
the  fame  blood  running  in  their  refpeclive  veins ;  and  there- 
fore looks  up  to  the  author  of  that  blood,  or  the  common  an- 
ceftor,  reckoning-  the  decjrees  from  him  :  fo  that  the  great 
nephew  is  related  in  the  third  canonical  degree  to  the  perfon 
propofed,  and  the  firft-coufm  in  the  fecond  j  the  former  be- 
in'j-  diftant  three  dei^rees  from  the  common  anceftor,  and 
therefore  deriving  only  one  fourth  of  his  blood  from  the  fame 
fountain  with  x\\q  propofitus  ;  the  latter,  and  alfo  \^\q  propofitus 
being  each  of  them  diftant  only  two  degrees  from  the  com- 
mon anceftor,  and  therefore  having  one  half  of  each  of  their 
bloods  the  fame.  The  common  law  regards  confanguinity 
principally  with  refpe6l  to  defcents  ;  and,  having  therein  the 
fame  obje<5l  in  view  as  the  civil,  it  may  feem.  as  if  it  ought 
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to  proceed  according  to  the  civil  computation.  But  as  it  alfoi 
rerpe6ls  the  purchafing  anceftor,  from  whom  the  cftate  v,'as 
derived,  it  therein  refembles  the  canon  law,  and  therefore 
counts  it's  degrees  in  the  fame  manner.  Indeed  the  defiana- 
tion  of  perfon  (in  fecking  for  the  next  of  kin)  will  come  td 
exadly  the  fame  end  (though  the  degrees  will  be  differently 
numbered)  whichever  method  of  computation  we  fuppofe  the 
law  of  England  to  ufe;  fince  the  right  of  reprcfentation  (of 
the  father  by  the  fon,  i^c.)  is  allowed  to  prevail  in  infinitum. 
This  allov;ance  wr.s  abfolutcly  neceflary,  elfe  there  would 
have  frequently  been'  many  claimants  in  exatflly  the  fame  de- 
gree of  kindred,  as  (for  inilance)  uncles  and  nephews  of  the 
deceafed  ;  which  multiplicity,  though  no  inconvenience  in 
the  Roman  law  of  partible  inheritances,  yet  would  have  been 
produtStive  of  endlefs  confufion  where  the  right  of  fole  fuc^ 
cefTion,  as  with  us,  is  eflablifhed.  The  ifTue  or  defccndants 
therefore  of  John  Stiles's  brother  are  all  of  them  in  the  firft 
degree  of  kindred  with  refpecl  to  inheritances,  as  their  father 
alfo,  when  living,  was  :  thofe  of  his  uncle  in  thcfecond,  and 
fo  on,  and  are  feverally  called  to  the  fucceflion  in  right  of 
fuch  their  rcprefcntative  proximity. 

Th  e  right  of  reprefentatlon  being  thus  eftablifhed,  the  for- 
mer pait  of  the  prcfent  rule  amounts  to  this  ;  that,  on  failures 
ofiffue  of  the  perfon  laft  feifcd,  the  inheritance  {hall  defcend 
to  the  iiTue  of  his  next  immediate  anceftor.  Thus  if  John 
Stiles  dies  without  ifTue,  his  eftate  fhall  defcend  to  Francisi 
his  brother,  who  is  lineally  defcended  from  Geoffrey  Stiles 
his  next  immediate  anceftor,  or  father.  Oil  failure  of  bre- 
thren, or  fifters,  and  their  iirue,  it  fhall  defcend  to  the  uncle 
of  John  Stiles,  the  lineal  defcendant  of  his  grandfather 
George,  and  fo  on  iyi  infinitum.  Very  fimilar  tb  which  was 
the  law  of  inheritance  among  the  antient  Germans,  our  pro- 
genitors :  "  haeredes  fuccejfirefiqiie  fiui  cuiqiie  liberie  et  nullum 
*'  tefiatnentum  :  ft  liberi  nonfuntf  prsximus  gradus  in pojfeffione^ 
^^  fr aires y  patrui,  avunculi\" 

t  Ta-citus  de  mar.  Germ,  21, 
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Now  here  it  muft  be  obferved,  that  the  lineal  ance{lors> 
though  (according  to  the  firft  rule)  incapable  themfelves  of 
fucceeding  to  the  eftate,  becaufe  it  is  fuppofed  to  have  already 
pafled  them,  are  yet  the  common  ftocks  from  which  the  next 
fuccefibr  muft  fpring.  And  therefore  in  the  Jewifti  law, 
which  in  this  refpe£t  entirely  correfponds  with  ours",  the  fa- 
ther orotherlinealanceftorishimfelf  faid  to  be  the  heir,  though 
long  fmce  dead,  as  being  reprcfented  by  the  perfons  of  his  if- 
fue  i  who  are  held  to  fucceed  not  in  their  own  rights,  as  bre- 
thren, uncles,  iffc^  but  in  right  of  reprefentation,  as  the  ofF- 
fpring  of  the  father,  grandfather,  l5jc,  of  the  deceafed  ^,  But, 
though  the  common  anceftor  be  thus  the  root  of  the  inheri- 
tance, yet  with  us  it  is  not  neceflary  to  name  him  in  making  out 
the  pedigree  or  defcent.  For  the  defccnt  between  two  brothers 
Is  held  to  be  an  immediate  defcent ;  and  therefore  title  may  be 
made  by  one  brother  or  his  reprefentatives  to  or  through  ano- 
ther, without  mentioning  their  common  father  ".  If  Geof- 
frey Stiles,  hath  two  fons,  John  and  Francis,  Francis  may 
claim  as  heir  to  John,  without  naming  their  father  Geoffrey; 
and  fo  the  fon  of  Francis  may  claim  as  coufin  and  heir  to 
Matthew  the  fon  of  John,  without  naming  the  grandfather  ; 
viz,  as  fon  of  Francis,  who  was  the  brother  of  John,  wh& 
'was  the  father  of  Matthew.  But  though  the  common  anceftors 
are  not  named  in  deducing  the  pedigree,  yet  the  law  ftill  re- 
fpedts  them  as  the  fountains  of  inheritable  blood  :  and  there- 
fore in  order  to  afcertain  the  collateral  heir  of  John  Stiles,  it 
is  in  the  firft  place  neceiTary  to  recur  to  his  anceftors  in  the 
firft  degree ;  and  if  they  have  left  any  other  iflue  befides  John, 
that  iflue  will  be  his  heir.  On  default  of  fuch,  vi^e  muft  af- 
cend  one  ftep  higher  to  the  anceftors  in  the  fecond  degree,, 
and  then  to  thofe  in  the  third,  and  fourth,  and  fo  upwards 
in  itifinitum  ;  till  fonie  anceftors  be  found,  who  have  other  if- 
fue  defcending  from  them  befides  the  deceafed,  in  a  pa;;allel 
or  collateral  line.  From  thefe  anceftors  the  heir  of  John 
Stiles  muft  derive  his  defcent ;  and  in  fuch  derivation  the 
fame  rules  muft  be  obferved,  with  regard  to  fex,  primogeni- 

"  Numb.  c.  27.  "  I  Sid.  193,  i  Lev,  60.  i2Mod.6i9. 

w  Selden,  defucc,  Ebr,  c,  12. 
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ture,  and  reprefentation,   that  have  before  been  laid  down 

with  regard  to  lineal  defcents  from  the  perfon  of  the  laft 
proprietor. 

But,  fecondly,  the  heir  need  not  be  the  neareft  kinfmari 
abfolutely,  but  only  Jub  modo;  that  is,  he  mufl:  be  the  neareft 
kinfman  of  the  w/jo/e  blood  ;  for,  if  there  be  a  much  nearer 
kinfman  of  the  half  blood,  a  diftant  kinfman  of  the  whole 
blood  fhall  be  admitted,  and  the  other  entirely  excluded, 

A  KINSMAN  of  the  whole  blood  Is  he  that  is  derived,  not 
only  from  the  fame  anceftor,  but  from  the  fame  couple  of  an- 
ceftors.     For,  as  every  man's  own  blood  is  compounded  of 
the  bloods  of  his  refpeftive  anceftors,  he  only  is  properly  of 
the  whole  or  entire  blood  with  another,  who  hath  (fo  far  as 
the  diftance  of  degrees  will  permit)  all  the  fame  ingredients 
in  the  compofition  of  his  blood  that  the  other  hath.     Thus, 
the  blood  of  John  Stiles  being  compofed  of  thofe  of  Geoffrey 
Stiles  his  father  and  Lucy  Baker  his  mother,  therefore  his 
brother  Francis,  being  defcended  from  both  the  fame  parents, 
hath  entirely  the  fame  blood  with  John  Stiles  ;  or  he  is  his 
brother  of  the  whole  blood.     But  if,  after  the  death  of  Ge- 
offrey, Lucy  Baker  the  mother  marries  a  fecond  hufband, 
Lewis  Gay,  and  hath  iflue  by  him ;  the  blood  of  this  ifTue, 
being  compounded  of  the  blood  of  Lucy  Baker  (it  is  true)  011 
the  one  part,  but  of  that  of  Lewis  Gay  (inflead  of  Geoffrey 
Stiles)  on  the  other  part,  it  hath  therefore  only  half  the  fame 
ingredients  with  that  of  John  Stiles  j  fo  that  he  is  only  his 
brother  of  the  half  blood,  and  for  that  reafon  they  Ihall  never 
inherit  to  each  other.  So  alfo,  if  the  father  has  two  fons,  A 
and  B,  by  different  venters  or  wives ;  now  thefe  two  brethren 
are  not  brethren  of  the  whole  blood,  and  therfore  fhall  never 
inherit  to  each  other,  but  the  eflatc  fhall  rather  efcheat  to 
the  lord.  Nay,  even  if  the  father  dies,  and  his  lands  defcend 
to  his  eldeft  fon  A,  who  enters  thereon,  and  dies  feifed  without 
iffue;  flill  B  fhall  not  be  heir  to  this  eflate,  becaufe  he  is 
only  of  the  half  blood  to  A,  the  perfon  lafl  feifed  :  4?ut,  had 
A  died  without  entry,  then  B  might  have  inherited  ;  not  as 
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heir  to  A  his  half-brother,  but  as  heir  to  their  common  fa- 
ther, who  was  the  perfon  laft  adually  feifed  ^. 

This  total  exclufion  of  the  half  blood  from  the  inheri- 
tance, being  almoft  peculiar  to  our  own  law,  is  looked  upon 
as  a  ftrange  hardfhip  by  fuch  as  are  unacquainted  with  the 
reafons  on  which  it  is  grounded.    But  thefe  cenfures  arife 
from  a  mifapprehenfion  of  the  rule,  which  is  not  fo  much  to 
be  confidered  in  the  light  of  a  rule  of  defcent,  as  of  a  rule  of 
evidence  ;  an  auxiliary  rule,  to  carry  a  former  into  execution. 
And  here  we  muft  again  remember,  that  the  great  and  moft 
univerfal  principle  of  collateral  inheritances  being  this,  that 
an  heir  to  -a-feudum  antiquum  muft  be  of  the  blood  of  the  firft 
feudatoryor  purchafor,  that  is,  derived  in  a  lineal  defcent  from 
him;  it  was  originally  requifite,  as  upon  gifts  in  tail  it  ftill  is, 
to  make  out  the  pedigree  of  the  heir  from  the  firft  donee  or 
purchafor,  and  to  fhew  that  fuch  heir  was  his  lineal  repre- 
fentative.    But  when,  by  length  of  time  and  a  long  courfe 
of  dcfcents,  it  came  (in  thofe  rude  and  unlettered  ages)  to 
be  forgotten  who  was  really  the  firft  feudatory  or  purchafor, 
and  thereby  the  proof  of  an  a6lual  defcent  from  him  became 
impofliblej  then  the  law  fubftituted  what  fir  Martin  Wright* 
calls  a  reafonable,  in  the  ftead  of  an  impojftble^  proof:  for  it 
remits  the  proof  of  an  aclual  defcent  from  the  firft  purchafor ; 
and  only  requires,  in  lieu  of  it,  that  the  claimant  be  next  of 
tlie  whole  blood  to  the  perfon  laft  in  poflcflion  ;  (or  derived 
from  the  fame  couple  of  anceftors)  which  will  probably  an- 
fwer  the  fame  end  as  if  he  could  trace  his  pedigree  in  a  direct 
line  from  the  firft  purchafor.  For  he  who  is  my  kinfman  of 
the  whole  blood  can  have  no  anceftors  beyond  or  higher  than 
the  common  ito?lc,  but  what  are  equally  my  anceftors  alfo  j 
and  mine  are  vice  verfa  his  :   he  therefore  is  very  likely  to  be 
derived  from  that  unknown  anc-cftor  of  mine,  from  whom  the 
inheritance  defcended.    But  a  kinfman  of  the  half  blood  has 
but  one  half  of  his  anceftors  above  the  common  ftock  the 
fame  as  mine  ;  and  therefore  there  is  not  the  fame  probability 
of  that  ftanding  rec^uifite  in  the  law,  that  he  be  derived  from 
the  blood  of  the  nrft  purchafor. 

y  Ii..h!K.  C.  L.  ^ii.  ^  Tenures  i86. 

To 


\ 


Ch.  14.  cf    T  n  I  N  c  s.  229 

To  illuftrate  this  by  example.  Let  there  be  John  Stiles, 
and  Francis,  brothers  by  the  fame  father  and  mother,  and 
another  fon  of  the  fame  mother  by  Lewis  Gay  a  fecond  huf- 
band.  Now,  if  John  dies  feifed  of  lands,  but  it  is  uncertain 
whether  they  defcended  to  him  frorn  his  father  or  mother ;  ijn 
this  cafe  his  brother  Francis,  of  the  whole  blood,  is  qualified 
to  be  his  heir  ;  for  he  is  fure  to  be  in  the  line  of  defcent  from 
the  firft  purchafor,  whether  it  were  the  line  of  the  father  or 
the  mother.  But  if  Francis  fliould  die  before  John,  without 
iflue,  the  mother's  fon  by  Lewis  Gay  (or  brother  of  the  half 
blood)  is  utterly  incapable  of  being  heir  ;  for  he  cannot  prove 
his  defcent  from  the  firft  purchafor,  who  is  unknown,  rior 
has  he  that  fair  probability  which  the  law  admits  as  prefump- 
tive  evidence,  fince  he  is  to  the  full  as  likely  net  to  be  de- 
fcended from  the  line  of  the  firft  purchafor,  as  to  be  defcend- 
ed :  and  therefore  the  inheritance  (hall  go  to  the  neareft  rela- 
tion  poflefled  of  this  prefumptive  proof,  the  whole  blood. 

An  d,  as  this  is  the  cafe  infeudh  ant'iquis^  where  there  re- 
ally did  once  exift  a  purchafinganceftor,  who  is  forgotten  ;  it 
is  alfo  the  cafe  infeudis  novis  held  ut  antiquis.,  where  the  pur- 
chafing  anceftor  is  merely  ideal,  and  never  exiited  but  only 
in  fi6lion  of  law.  Of  this  nature  are  all  grants  of  lands  in 
fee-fimple  at  this  day,  which  are  inheritable  as  if  they  de- 
fcended from  fome  uncertain  indefinite  anceftor,  and  therefore 
any  of  the  collateral  kindred  of  the  real  modern  purchafor 
(and  not  his  own  ofi^spring  only)  may  inherit  them,  pro- 
vided they  be  of  the  whole  blood  ;  for  all  fuch  are,  in  judg- 
ment of  law,  likely  enough  to  be  derived  from  this  indefinite 
anceftor  ;  but  thofe  of  the  half  blood  are  excluded,  for  want 
of  the  fame  probability.  Nor  fliould  this  be  thought  hard, 
that  a  brother  of  the  purchafor,  though  only  of  the  half 
blood,  muft  thus  be  difinherited,  and  a  more  remote  relation 
of  the  whole  blood  admitted,  merely  upon  a  fuppofition  and 
fiftion  of  law;  fince  it  is  only  upon  a  like  fuppofition  and 
fiction,  that  brethren  of  purci'iafors  (whether  of  the  whole  or 
half  blood)  are  entitled  to  inherit  at  all  :  for  we  have  fecn 
that  \nfeudisjiri£ie  nov:s  neither  brethren  nor  any  other  col- 
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laterals  were  admitted.  As  therefore  in  feudis  antiquis  wc 
have  feen  the  reafonablenefs  of  excluding  the  half  blood,  if 
by  a  fi(Slion  of  law  a  feudum  novum  be  made  defcendible  to 
collaterals  as  if  it  v^^s,  feudum  antiquum^  it  is  jufl  and  equita- 
ble that  it  (hould  be  fubjedt  to  the  fame  reftridlions  as  well  as 
the  fame  latitude  of  defcent. 

Perhaps  by  this  time  theexclufion  of  the  half  blood  does 
not  appear  altogether  fo  unreafonablc  as  at  firft  fight  it  is  apt 
to  do.    It  is  certainly  a  very  fine-fpun  and  fubtle  nicety : 
but,  confidering  the  principles  upon  which  our  law  is  found- 
ed, it  is  not  an  injuftice,  nor  always  a  hardfhip ;   fince  even 
the  fuccellion  of  the  whole  blood  was  originally  a  beneficial 
indulgence,  rather  than  the  ftridl  right  of  collaterals  :   and, 
though  that  indulgence  is  not  extended  to  the  demi-kindred, 
yet  they  are  rarely  abridged  of  any  right  which  they  could 
poflibly  have  enjoyed  before.  The  do£trine  of  the  whole  blood 
was  calculated  to  fupply  the  frequent  impoilibility  of  proving 
a  defcent  from  the  firft  purchafor,    without  fome  proof  of 
which  (according  to  our  fundamental  maxim)  there  can  be 
no  inheritance  allowed  cf.    And  this  purpofe  it  anfwers,  for 
the  moft  part,  efFedually  enough.    I  fpeak  with  thefe  reftric- 
tions,  becaufe  it  does  not,  neither  can  any  other  method,  an- 
fwcr  this  purpofe  entirely.     For  though  all  the  anceftors  of 
John  Stiles,  above  the  common  ftock,  are  alfo  the  anceftors 
of  his  collateral  kinfman  of  the  whole  blood  ;  yet,  unlefs  that 
common  ftock  be  in  the  firft  degree,  (that  is,  unlefs  they  have 
the  fame  father  or  mother)  there  will  be  intermediate  ancef- 
tors below  the  common  ftock,   that  may  belong  to  either  of 
them  refpedively,  from  which  the  other  is  not  defcended,  and 
therefore  can  have  none  of  their  blood.   Thus,  though  John 
Stiles  and  his  brother  of  the  v/hole  blood  can  each  have  no 
other  anceftors,  than  what  are  in  common  to  them  both;  yet 
with  regard  to  his  uncle,  where  the  common  ftock  is  remov- 
ed one  degree  higher,  (that  is,  the  grandfather  and  grandmo- 
ther) one  half  of  John's  anceftors  will  not  be  the  anceftors  of 
his  uncle:  his  patruus^  or  father's  brother,  derives  not  his 
defcent  from  John's  maternal  anceftors;  nor  his  avunculus j  or 
mother's  brother,  from  thofe  in  the  paternal  line.  Here  then 
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the  fupply  af  proof  is  deficient,  and  by  no  means  amounts  to 
a  certainty :  and,  the  higher  the  common  ftock  is  removed, 
the  more  will  even  the  probability  decreafe.  But  it  muft  be 
obferved,  that  (upon  the  fame  principles  of  calculation)  the 
half  blood  have  always  a  much  lefs  chance  to  be  defcended 
from  an  unknown  indefinite  anceftor  of  the  deceafed,  than 
the  whole  blood  in  the  fame  degree.  As,  in  the  firft  degree, 
the  whole  brother  of  John  Stiles  is  fure  to  be  defcended  from 
that  unknown  anceftor;  his  half  brother  has  only  an  even 
chance,  for  half  John's  anceftorsare  not  his.  So,  in  the  fecond 
degree,  John's  uncle  of  the  whole  blood  has  an  even  chance ; 
but  the  chances  are  three  to  one  againft  his  uncle  of  the  half 
blood,  for  three  fourths  of  John's  anceftors  arc  not  his.  In 
like  manner,  in  the  third  degree,  the  chances  are  only  three 
to  one  againft  John's  great  uncle  of  the  whole  blood,  but 
they  are  fcven  to  one  againft  his  great  uncle  of  the  half  bloody 
for  feven  eighths  of  John's  anceftors  have  no  connexion  in 
blood  with  him.  Therefore  the  much  lefs  probability  of  the 
half  blood's  defcent  from  the  firft  purchafor,  compared  with 
that  of  the  whole  blood,  in  the  feveral  degrees,  has  occafioned 
a  general  exclufion  of  the  half  blood  in  all. 

But,  while  I  thus  illuftrate  the  reafon  of  excludino-  the 
half  blood  in  general,  I  muft  be  impartial  enough  to  own, 
that,  in  fome  inftances,  the  practice  is  carried  farther  than 
the  principle  upon  which  it  goes  will  warrant.  Particularly, 
when  a  kinfman  of  the  whole  blood  in  a  remoter  degree,  as 
the  uncle  or  great  uncle,  is  preferred  to  one  of  the  half 
blood  in  a  nearer  degree,  as  the  brother  :  for  the  half-brother 
hath  the  fame  chance  of  being  defcended  from  the  purchafing 
anceftor,  as  the  uncle  ;  and  a  thrice  better  chance  than  the 
great  uncle,  or  kinfman  in  the  third  degree.  It  is  alfo  more 
efpecialJy  overftrained,  when  a  man  has  two  fons  by  diiferent 
venters,  and  the  eftate  on  his  death  defcends  from  him  to  the 
eldeft,  who  enters,  and  dies  without  iflue ;  in  which  cafe 
the  younger  fon  cannot  inherit  this  eftate,  becaufe  he  is  not 
of  the  whole  blood  to  the  laft  proprietor ''.  This,  it  muft  be 

2  A  ftill  harder  cafe  than  this  hap-      a  firft  wife,  and  a  fourth  by  another, 

fiencd  M,    10  Ediv.  Ill,    On  the  dctth      his  lands  defcended  equally  to  all  four  a'. 

3.  man,  who  had  tluree  daughters  by      coparceners.   Afterwards  the  two  eldeil 

P  4  owned. 
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pwned,  carries  a  hardfhip  with  it,  even  upon  feodal  principles: 
for  the  rule  was  introduced  only  to  fupplytheproof  of  adefcent 
from  the  firft  purchafor ;  but  here,  as  this  ellate  notorioufly 
defcended  from  the  father,  and  as  both  the  brothers  confef- 
fedly  fprung  from  him,  itisdemonftrable  that  the  half  brother 
rnuft  be  of  the  blood  of  the  firft  purchafor,  who  was  either  the 
father  or  fome  of  the  father's  anceliors.  When  therefore 
there  is  a£tual  demonftration  of  the  thing  to  be  proved,  it  is 
hard  to  exclude  a  man  by  a  rule  fubftituted  to  fupply  that 
proof  when  deficient.  So  far  as  the  inheritance  can  be  evi- 
dently traced  back,  there  feems  no  need  of  calling  in  this  pre- 
fumptive  proof,  this  rule  of  probability,  to  inveftigate  what  is 
already  certain.  Had  the  elder  bi other  indeed  been  a  pur- 
chafor, there  would  havis  been  no  hardfliip  at  all,  for  the  rea- 
fons  already  given  :  or  had  xhtfrater  titerinus  only,  or  brother 
by  the  mother's  fide  been  excluded  from  an  inheritance 
which  defcended  from  the  father,  it  had  bten  highly  rea- 
fonable. 

Indeed  it  is  this  very  inftance,  of  excluding  ?Lfrater  con- 
fanguineus^  or  brother  by  the  father's  fide,  from  an  inheritance 
which  defcended  apatre^  that  Craig  ''has  fingled  out,  on  which 
to  ground  his  fliridures  on  the  Englifh  law  of  half  blood.  And, 
really,  it  fliould  feem,  as  if  the  cuftom  of  excluding  the  half 
blood  in  Normandy  "^  extended  only  to  exclude  a  frater  uU- 
rinusy  when  the  inheritance  defcended  a  patre,  and  viceverfa-' 
and  pofiibly  in  England  alfo  ;  as  even  with  us  it  remained  a 
doubt,  in  the  time  of  Brafton '',  andofFleta^,  whether  the 
half  blood  on  the  father's  fide  were  excluded  from  the  inhe- 
ritance which  originally  defcended  from  the  common  father, 
or  only  from  fuch  as  defcended  from  the  refpedive  mothers, 
and  from  newly  purchafed  lands.  And  the  rule  of  law,  as  laid 

djecl  without  ifTue  ;  and  it  was  held,  that  ters  of  the  half  blood,  as  coparceners, 

the  third  daughter  alone  fiiould  inherit  each  might  be  he;r  of  thofe  lands  to  the 

their  fhares,  as  being  their  heir  of  the  other.    (Mayn.  Edw.  II.  628.     Fitzh, 

whole  blood  j     and  that  the    youngeft  abr.  t.  quart  impedit.  177.) 

daughter  ftoiild  retain  only  her  original  '>  /.  3.  f.  15.  §.  14. 

fourth   part  of  their  cominon  father's  ^  Gr.  Ccujium.  c.  25, 

lands.      (\o  yijj.  27. J     And  yet  it  was  ^  I.  2.  c.  50.  §.  3. 

clear   law   in  M.    19    Ediu.   II.    that,  P  /.  6.  c,  1.  $).  1,:^, 

Khere  lands  had  defcended  to  two  fif-  P 

dpv/n 
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down  by  our  Fortefcue  *",  extends  no  farther  than  this ;  fra- 
ter  fratr'i  uterino  non  fuccedet  in  haereditate  paterna.  It  is 
moreover  worthy  of  obfervation,  that  by  our  law,  as  it  now 
ftands,  the  crown  (which  is  thehigheft  inheritance  in  the  na- 
tion) may  defcend  to  the  half  blood  of  the  preceding  fove- 
reign  s,  fo  as  it  be  the  blood  of  the  firft  monarch,  purchafor, 
(or  in  the  feodal  language)  conqueror,  of  the  reigning  fa- 
mily. Thus  it  adiually  did  defcend  from  king  Edward  the 
fixth  to  queen  Mary,  and  from  her  to  queen  Elizabeth,  who 
were  refpedlively  of  the  half  blood  to  each  other.  For,  the 
royal  pedigree  being  always  a  matter  of  fufficient  notoriety, 
there  is  no  occafion  to  call  in  the  aid  of  this  prefumptive  rule 
of  evidence,  to  render  probable  the  defcent  from  the  royal 
flock,  which  was  formerly  king  William  the  Norman,  and 
is  now  (by  a£t  of  parliament '')  the  princefs  Sophia  of  Ha- 
nover. Hence  alfo  it  is,  that  in  eftates-tail,  where  the  pedi- 
gree from  the  firft  donee  muft  be  ftridtly  proved,  half  blood  is 
no  impediment  to  the  defcent '  :  becaufe,  when  the  lineage  is 
clearly  made  out,  there  is  no  need  of  this  auxiliary  proof. 
How  far  it  might  be  defirable  for  the  legiflature  to  give  re- 
lief, by  amending  the  law  of  defcents  in  one  or  two  inftances, 
and  ordaining  that  the  half  blood  might  always  inherit,  where 
the  eftate  notorioufly  defcended  from  it's  own  proper  ancef- 
tor,  and,  in  cafes  of  new-purchafed  lands  or  uncertain  de- 
fcents, (hould  never  be  excluded  by  the  whole  blood  in  a  re- 
moter degree  ;  or  how  far  a  private  inconvenience  fhould  be 
fubmitted  to,  rather  than  a  long  eftabliflied  rule  fliould  be 
fhaken,  it  is  not  for  me  to  determine. 

The  rule  then,  together  with  it's  illuftration,  amounts  to 
this  :  that,  in  order  to  keep  the  eftate  of  John  Stiles  as  nearly 
as  poflible  in  the  line  of  his  purchafmg  anceftor,  it  muft  de- 
fcend to  the  iflue  of  the  neareft  couple  of  anceftors  that  have 
left  defcendants  behind  them;  becaufe  the  defcendants  of  one 
r^nceftor  only  are  not  fo  likely  to  be  in  the  line  of  that  pur- 
chafmg anceftor,  as  thofe  who  are  defcended  from  two, 

'      f  de  laud.  LL.  Angl.  5.  h   12  Will.  Ill,  c.  2. 

V  £  Plowd.  245.  Co.  Litt.  ic.  i  Litt.  §,  14,  15. 

But 
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But  here  another  difficulty  arifes.  In  the  fecond,  third, 
fourth,  and  every  fuperior  degree,  every  man  has  many  cou- 
ples of  anceftors,  increafing  according  to  the  diftances  in  a 
geometrical  progreffion  upwards  ^,  the  defendants  of  all 
which  refpedlive  couples  are  (reprefentatively)  related  to  him 
in  the  fame  degree.  Thus  in  the  fecond  degree,  the  iflue  of 
George  and  Cecilia  Stiles  and  of  Andrew  and  Efther  Baker, 
the  two  grandfires  and  grandmothers  of  John  Stiles,  are  each 
in  the  fame  degree  of  propinquity ;  in  the  third  degree,  the 
refpe£live  iflues  of  Walter  and  Chriftian  Stiles,  of  Luke  and 
Frances  Kempe,  of  Herbert  and  Hannah  Baker,  and  of 
James  and  Emma  Thorpe,  are  (upon  the  extinflion  of  the 
two  inferior  degrees)  all  equally  entitled  to  call  themfclves 
the  next  kindred  of  the  whole  blood  to  John  Stiles.  To 
which  therefore  of  thefe  anceftors  muft  we  firft  refort,  in  or- 
der to  find  out  defcendants  to  be  preferably  called  to  the  in- 
heritance ?  In  anfwer  to  this,  and  to  avoid  the  confufion  and 
uncertainty  that  might  arife  between  the  feveral  flocks, 
wherein  the  purchafing  anceftor  may  be  fought  for, 

VII.  The  feventh  and  laft  rule  or  canon  is,  that  in  colla- 
teral inheritances  the  male  flocks  fliall  be  preferred  to  the  fe- 
male; (that  is,  kindred  derived  from  the  blood  of  the  male 
anceftors  fhall  be  admitted  before  thofe  from  the  blood  of  the 
female)  —  unlefs  where  the  lands  have,  in  fadl:,  defcended 
from  a  female. 

Th us  the  relations  on  the  father's  fide  are  admitted  in  in- 
fnitum,  before  thofe  on  the  mother's  fide  are  admitted  at  all'j 
and  the  relations  of  the  father's  father,  before  thofe  of  the  fa- 
ther's mother;  and  fo  on.  And  in  this  the  Englifli  law  is 
not  Angular,  but  warranted  by  the  examples  of  the  Hebrew 
and  Athenian  laws,  as  ftated  by  Selden "",  and  Petit " ;  though 
among  the  Greeks  in  the  time  of  Hefiod°,  when  a  man  died 
without  wife  or  children,  all  his  kindred  (without  any  dif- 

k  See  pag.  204.  "  LL.  Attic.  I.  f.  6, 

I  Litt.  §.  4.  *  ®ioyzi.  606. 

^  di Jucc,  Ebroe»rc,ii* 

tinction) 
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tin£lion)  divided  his  eftate  among  them.  It  is  likewife  war- 
ranted by  the  example  of  the  Roman  laws;  wherein  the  ag- 
natic or  relations  by  the  father,  were  preferred  to  the  cognati, 
or  relations  by  the  mother,  till  the  edi6l  of  the  emperor  Jufti- 
nianP  abolifhed  all  diflinilion  between  them.  It  is  alfo  con- 
formable to  the  cuftomary  law  of  Normandy  'i,  which  indeed 
in  moft  refpeds  agrees  with  our  Englifh  law  of  inheritance. 

However,  I  am  inclined  to  think,  that  this  rule  of  our 
laws  does  not  owe  it's  immediate  original  to  any  view  of  con- 
formity to  thofe  which  I  have  juft  now  mentioned  ;  but  was 
eftablifhed  in  order  to  efFedluate  and  carry  into  execution  the 
fifth  rule  or  canon  before  laid  down  ;  that  every  heir  muft  be 
of  the  blood  of  the  firft  purchafor.  For,  when  fuch  firft 
purchafor  was  noteafily  to  be  difcovered  after  a  long  courfe  of 
defcents,  the  lawyers  not  only  endeavoured  toinvcftigatehim 
by  taking  the  next  relation  of  the  whole  blood  to  the  perfon 
laft  in  poffeffion  j  but  alfo,  confidering  that  a  preference  had 
been  given  to  males  (by  virtue  of  the  fecond  canon)  through 
the  whole  courfe  of  lineal  defcent  from  the  firft  purchafor  to 
the  prefent  time,  theyj'idged  it  more  likely  that  the  lands 
fhoujd  have  defcended  to  the  laft  tenant  from  his  male  than 
from  his  female  anceftors;  from  the  father  (for  inftance)  ra- 
ther than  from  the  mother ;  from  the  father's  father,  rather 
than  from  the  father's  mother  :  and  therefore  they  hunted 
back  the  inheritance  (if  I  may  be  allowed  the  expreflion) 
through  the  male  line  j  and  gave  it  to  the  next  relations  on 
the  fide  of  the  father,  the  father's  father,  and  fo  upwards ; 
imagining  with  reafon  that  this  was  the  moft  probable  way  of 
continuing  it  in  the  line  of  the  firft  purchafor.  A  condudt 
much  more  rational  than  the  preference  of  the  agnati,  by  the 
Roman  laws  :  which,  as  they  gave  no  advantage  to  the  males 
in  the  firft  inftance  or  direct  lineal  fucceffion,  had  no  reafon 
for  preferring  them  in  the  tranfverfe  collateral  one  :  upon 
which  account  this  preference  was  very  wifely  aboliflied  by 
Juftinian. 

P  Nov,  J 18.^  g  Cr.  Ciufium,  <:.  25. 

That- 
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That  this  was  the  true  foundation  of  the  preference  of  the 
fignati  or  male  flocks,  in  our  law,  will  farther  appear,  if  we 
confider,  that,  whenever  the  lands  have  notorioufly  defcended 
to  a  man  from  his  mother's  fide,  this  rule  is  totally  reverfed, 
aad  no  relation  of  his  by  the  father's  fide,  as  fuch,  can  ever 
be  admitted  to  them  j  becaufe  he  cannot  poflibly  be  of  the 
blood  of  the  firft  purchafor.  And  fo,  e  converfo^  if  the  lands 
defcended  from  the  father's  fide,  no  relation  of  the  mother, 
as  fuch,  fhall  ever  inherit.  So  alfo,  if  they  in  fa6l  defcended 
to  John  Stiles  from  his  father's  mother  Cecilia  Kempe  j  here 
not  only  the  blood  of  Lucy  Baker  his  mother,  but  alfo  of 
George  Stiles  his  father's  father,  is  perpetually  excluded. 
And,  in  like  manner,  if  they  be  known  to  have  defcended 
from  Frances  Holland  the  mother  of  Cecilia  Kempe,  the 
line  not  only  of  Lucy  Baker,  and  of  George  Stiles,  but  alfo 
of  Luke  Kempe  the  father  of  Cecilia,  is  excluded.  Whereas 
when  the  fide  from  which  they  defcended  is  forgotten,  or  ne- 
ver known,  (as  in  the  cafe  of  an  eftate  newly  purchafed  to  be 
holden  utfeudum  antiquum)  here  the  right  of  inheritance  firft 
runs  up  all  the  father's  fide,  with  a  preference  to  the  male 
ftocks  in  every  inftance ;  and,  if  it  finds  no  heirs  there,  it 
then,  and  then  only,  reforts  to  the  mother's  fide  ;  leaving  no 
place  untried,  in  order  to  find  heirs  that  may  by  poiTibility  be 
derived  from  the  original  purchafor.  The  greateft  probabi- 
lity of  finding  fuch  was  among  thofe  defcended  from  the  male 
anceflors;  but,  upon  failure  of  iflue  there,  they  may  poffibly 
be  found  among  thofe  derived  from  the  females. 

This  I  take  to  be  the  true  reafon  of  the  confl:ant  preference 
of  the  agnatic  fucceflion,  or  ifTue  derived  from  the  male  an- 
ceftors,  through  all  the  ftages  of  collateral  inheritance  ;  as  the 
ability  for  perfonal  fervice  was  the  reafon  for  preferring  the 
males  at  firft  in  the  diredl  lineal  fucceflion.  We  fee  clearly, 
that,  if  males  had  been  perpetually  admitted,  in  utter  exclu- 
fion  of  females,  the  tracing  the  inheritance  back  through  the 
male  line  of  anceftors  muft  at  laft  have  inevitably  brought  us 
up  to  the  fi:  ft  purchafor  :  but,  as  males  have  not  h^Qnperpe- 

tualh 
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tually  admitted^  but  only  generally  preferred ;  as  females  have 
not  been  utterly  excluded^  but  or\\y generally pojlponed to  males; 
the  tracing  the  inheritance  up  through  the  male  flocks  will 
not  o-ive  us  abfolute  demonftration,  but  only  a  ftrong  proba- 
bility, of  arriving  at  the  firft  purchafor ;  w^hich,  joined  with 
the  other  probability,  of  the  wholenefs  or  entirety  of  blood, 
will  fall  little  ihort  of  a  certainty. 

Before  we  conclude  this  branch  of  our  enquiries,  it  may 
riot  be  amifs  to  exemplify  thefe  rules  by  a  (hort  fketch  of  the 
manner  in  which  we  muft  fearch  for  the  heir  of  gi  perfon,  as 
John  Stiles,  who  dies  feifed  of  land  which  he  acquired,  and 
which  therefore  he  held  as  a  feud  of  indefinite  antiquity  ^ 

I N  the  firft  place  fucceeds  the  eldeft  fon,  Matthew  Stiles, 
or  his  iflue  :  (n"  i.)  —  if  his  line  be  extinil,  then  Gilbert 
Stiles  and  the  other  fons,  refpedtively,  in  order  of  birth,  or 
their  iflue;  (n^a.) — in  default  of  thefe,  all  the  daughters 
together,  Margaret  and  Charlotte  Stiles,  or  their  iflue.  (n* 
3.)  —  On  failure  of  the  defcendants  of  fohn  Stiles  himfelf, 
the  ifTue  of  GeoftVey  and  Lt.:cy  Stiics,  his  parents,  is  called  in : 
viz.  firft,  Francis  Stiles,  the  eldeft  brother  of  die  whole 
blood,  or  his  ifiue  :  (n"  4..) — ^then  Oliver  Stiles,  and  the 
other  whole  brothers,  rcipcdtively,  in  order  of  birth  or  their 
ifiue  ;  (n  5.)  —  then  the  fifters  of  the  whole  blood  all  toge- 
ther^  Bridget  and  Alice  Stiles,  or  their  iflue.  (n°6. )  — In 
defefl  of  thefe,  the  iflue  of  George  and  Cecilia  Stiles,  his  fa- 
ther's parents  ;  refpefi:  being  ftill  had  to  their  age  and  fex  : 
(n*^  7.)  —  then  the  iflue  of  Walter  and  Chriftian  Stiles,  the 
parents  of  his  paternal  grandfather  :  (n'  8.)  —  then  the  ifTue 
of  Richard  and  Anne  Stiles,  the  parents  of  his  paternal 
grandfather's  father:  (n-g.)  —  and  fo  on  in  the  paternal 
grand fu'ther's  paternal  line,  or  blood  of  Walter  Stiles,  in  in- 
finitum. In  defcdt  of  thefe,  the  iffue  of  William  and  Jane 
Smith,  the  parents  of  hi*  paternal  grandfather's  mother  ;  (n" 
10.) -r- and  fo  on  in  the  paternal  grandfather's  maternal 
line,  or  blood  of  Chriftian  Smith,  in  itifinitum  ;  till  both  the 

^  See  the  table  of  defce;:t3  annexed. 

immediate 
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ifnmediate  bloods  of  George  Stiles,  the  paternal  grandfather, 
are  fpent.  —  Then  we  muft  refort  to  the  iffue  of  Luke  and 
Frances  Kcmpe,  the  parents  of  John  Stiks's  paternal  grand- 
mother :  (n°  n.)  — then  to  the  ifTue  of  Thomas  and  Sarah 
Kempe,  the  parents  of  his  paternal  grandmother's  father  : 
(n*  12.)  — and  fo  on  in  the  paternal  grandmother's  paternal 
line,  or  blood  of  Luke  Kempe,  in  Infinitum.  —  In  default  of 
which,  we  muft  call  in  the  ifTue  of  Charles  and  Mary  Hol- 
land, the  parents  of  his  paternal  grandmother's  mother :  (n^ 
13.)  —  and  fo  on  in  the  paternal  grandmother's  maternal 
line,  or  blood  of  Frances  Holland,  in  infinitum ;  till  both  the 
immediate  bloods  of  Cecilia  Kempe,  the  paternal  grandmo- 
ther, are  alfo  fpent.  — Whereby  the  paternal  blood  of  jfohn 
Stiles  entirely  failing,  recourfe  muft  then,  and  not  before,  be 
had  to  his  maternal  relations ;  or  the  blood  of  the  Bakers, 
(n°  14,  15,  16.)  Willis's,  (n°  17.)  Thorpes,  (n°  18,  19.) 
and  Whites;  (n°  20.)  in  the  fame  regular  fucceffive  order  as 
in  the  paternal  line. 

Th  e  ftudent  fhould  however  be  informed,  that  the  clafs, 
n°  10,  would  be  poftponed  to  n°  11,  in  confequence  of  the 
doftrine  laid  down,  arguendo,  by  juftice  Manwoode,  in  the 
cafe  of  Clere  and  Brooke ' ;  from  whence  it  is  adopted  by  lord 
Bacon',  and  fir  Matthew  Hale".  And  yet,  notwithftanding 
thefe  refpedlable  authoriries,  the  compiler  of  this  table  hath 
ventured  to  give  the  preference  therein  to  n°  10  before  n^  11 ; 
for  the  following  reafons  :  i.  Becaufe  this  point  was  not  the 
principal  queftion  in  the  cafe  of  Clere  and  Brooke  •,  but  the 
law  concerning  it  is  delivered  obiter  only,  and  in  the  courfe  of 
argument,  fey  juftice  Manwoode;  though  afterwards  faid  to 
be  confirmed  by  the  three  other  juftices  in  feparate,  extraju- 
dicial, conferciices  with  the  reporter.  2.  Becaufe  the 
cliief-juftice,  fir  James  Dyer,  in  reporting  the  refolutioa 
of  the  court  in  what  feems  to  be  the  fame  cafe  *,  takes  no 
notice  of  this  doctrine.  3.  Becaufe  it  appears,  from  Plowden's 
report,  that  very  many  gentlemen  of  the  law  were  dilTatisfied 

s  Plowd.  450.  '>  ri.  C.  L,  240,  7,^4, 

*  Elem.  c.  I.  w  Dyer  314. 
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with  this  pofition  of  juftice  Manwoode.    4.  Becaufe  the  po- 
fition  itfelf  deftroys  the  otherwife  entire  and  regular  fymmetry 
of  our  legal  courfe  of  defcents,  as  is  manifeft  by  infpecSbing 
the  table  j  and  deftroys  alfo  that  conftant  preference  of  the 
male  flocks  in  the  law  of  inheritance,  for  which  an  additi- 
onal reafon  is  before  given,  befides  the  mere  dignity  of  blood. 
5.  Becaufe  it  introduces  all  that  uncertainty  and  contradic- 
tion, which  is  pointed  out  by  an  ingenious  author";   and 
eftablifhes  a  collateral  do61rine,  incompatible  with  the  prin- 
cipal point  refolved  in  the  cafe  of  Clereand  Brooke,  viz.  the 
preference  of  n°  11  to  n°  14.     And,  though  that  learned 
writer  propofes  to  refcind  the  principal  point  then  refolved, 
in  order  to  clear  this  difficulty  j  it  is  apprehended,  that  the 
difficulty  may  be  better  cleared,  by  rejejR^ing  the  collateral 
dodlrine,  which  was  never  yet  refolved  at  all.    6.  Becaufe 
by  the  reafon  that  is  given  for  this  dodlrine,  in  Plowden,  Ba- 
con, and  Hale,  (viz.    that  in  any  degree,   paramount  the 
firft,  the  law  rcfpetSeth  proximity,  and  not  dignity  of  blood) 
n"  18  ought  alfo  to  be  preferred  to  n°  16;  which  is  dire6lly 
contrary  to  the  eighth  rule  laid  dov/n  by  Hale  himfelf"". 
J.  Becaufe  this  pofition  fccms  to  contradidl  the  allowed  doc- 
trine of  fir  Edward  Coke  ^  ;  who  lays  it  down  (under  dif- 
ferent names)  that  the  blood  of  the  Kempes  [alias  Sandies) 
fhall  not  inherit  till  the  blood  of  the  Stiles's  (^//^jFairfields) 
fail.     Now  the  blood  of  the  Stiles's  does  certainly  not  fail, 
till  both  n°  9  and  n"  10  arc  extincl.  Wherefore  n°  11  (being 
the  blood  of  the  Kempes)  ought  not  to  inherit  till  then. 
8.  Becaufe  in  the  cafe,  Mich.  12  Edw.  IV.  i4>'.  (much  re- 
lied on  in  that  of  Clere  and  Brooke)  it  is  laid  down  as  a  rule, 
that  "  cejiity^  que  doit  iiiberiter  al  pere,  doit  inheriter  al  fitsJ* 
And  fo  fir  Matthew  Hale  ^fays,  "  that  though  the  lawex- 
*'  eludes  the  father  from  inheriting,  yet  it  fubflitutes  and  di- 
"  reels  the  defcent,  as  it  fnould  have  been,  had  the  father 
**  inherited."     Now  it  is  fettled,  by  the  refolution  in  Clere 

«  Law  of  inheritances,    i^  edit,  p ag.         r  Fitzh.  Abr.    tit,  difcent,  z.     Br». 

30.  38.  61,  62.  66.  ^hr.  t.  dijcint.  3. 
w  Hift.  C.  L.  247.  z  Hift,  C.  L.  243, 
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and  Brooke,  that  n'  lO  fliould  have  inherited  to  GeoiFrey 
Stiles,  the  father,  before  n°  ii ;  and  therefore  n°  lo  ought 
alfo  to  be  preferred  in  inheriting  to  John  Stiles,  the  fon. 

I N  cafe  John  Stiles  was  not  himfelf  the  purchafor,  but  the 
eftate  in  fa6l  came  to  him  by  defcent  from  his  father,  mo- 
ther, or  any  higher  anceftor,  there  is  this  difference  j  that  the 
blood  of  that  line  of  anceftors,  from  which  it  did  not  defcend, 
can  never  inherit.  Thus,  if  it  defcended  from  Geoffrey 
Stiles,  the  father,  the  blood  of  Lucy  Baker,  the  mother,  is 
perpetually  excluded  :  and  fo,  vice  verfa,  if  it  defcended  from 
Lucy  Baker,  it  cannot  defcend  to  the  blood  of  Geoffrey 
Stiles.  This,  in  either  cafe,  cuts  off  one  half  of  the  table 
from  any  poflible  fucceflien.  And  farther,  if  it  can  be  {hewn 
to  have  defcended  from  George  Stiles,  this  cuts  off  three 
fourths;  for  now  the  blood,  not  only  of  Lucy  Baker,  but  alfo 
of  Cecilia  Kempe  is  excluded.  If,  laflly,  it  defcended  from 
Walter  Stiles,  this  narrows  the  fucceflion  Hill  more,  and  cuts 
'  off  feven  eighths  of  the  table  ;  for  now,  neither  the  blood  of 
Lucy  Baker,  nor  of  Cecilia  Kempe,  nor  of  Chriftian  Smith, 
can  ever  fucceed  to  the  inheritance.  And  the  like  rule  will 
hold  upon  defcents  from  any  other  anceftors. 

The  f^udent  ftiould  bear  in  mind,  that,  during  this  whole 
procefs,  jfohn  Stiles  is  the  perfon  fuppofed  to  have  been  laft 
adlually  feifcd  of  the  eftate.  For  if  ever  it  comes  to  veft  in 
any  other  perfon,  as  heir  to  John  Stiles^  a  new  order  of  fuc- 
ceffion  muft  be  obferved  upon  the  death  of  fuch  heir ;  fince 
he,  bv  his  own  feifin,  now  becomes  himfelf  an  anceftor,  or, 
JiipeSf  and  muft  be  put  in  the  place  of  John  Stiles.  The 
figures  therefore  denote  the  order,  in  which  the  feveral  claftes 
would  fucceed  to  yohn  Stiks,  and  not  to  each  other :  and 
beforevve  fearch  for  an  heir  In  any  of  the  higher  figures,  (as 
n"  8.)  we  muft  be  farft  affured  that  all  the  lower  clafles  (from 
n"*  I  to  7.)  were  extin(^,  at  John  Stiles's  deceafe. 
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Chapter     the     fifteenth. 

Of  title    by   PURCHASE,    and 
FIRST    BY    ESCHEAT. 


PURCHASE,  perquifitlo,  taken  in  it*s  largeft  and  moft 
extenfive  fenfe,  is  thus  defined  by  Littleton  ^ ;  the 
pofleffion  of  lands  and  tenements,  which  a  man  hath  by  his 
own  aft  or  agreement,  and  not  by  defcent  from  any  of  his 
anceftors  or  kindred.  In  this  fenfe  it  is  contradiftinguifhed 
from  acquifition  by  right  of  blood,  and  includes  every  other 
method  of  coming  to  an  eftate,  but  merely  that  by  inherit- 
ance :  wherein  the  title  is  veiled  in  a  perfon,  not.  by  his  own 
a£t  or  agreement,  but  by  the  fmgle  operation  of  law ''. 

Purchase,  indeed,  in  it's  vulgar  and  confined  accepta- 
tion, is  applied  only  to  fuch  acquifitions  of  land,  as  are  ob- 
tained by  way  of  bargain  and  fale,  for  money,  or  fome  other 
valuable  confideration.  But  this  falls  far  fhort  of  the  legal 
idea  of  purchafe  :  for,  if  I  give  land  freely  to  another,  he  is 
in  the  eye  of  the  law  a  purchafor  *= ;  and  falls  within  Little- 
ton's definition,  for  he  comes  to  the  eftate  by  his  own  agree- 
ment, that  is,  he  confents  to  the  gift.  A  man  who  has  his 
father's  eftate  fettled  upon  him  in  tail,  before  he  is  born,  is 
alfo  a  purchafor  j  for  he  takes  quite  another  eftate  than  the 
Jaw  of  defcents  would  have  given  him.  Nay  even  if  the  an- 
ceftor  devifes  his  eftate  to  his  heir  at  law  by  will,  with  other 
limitations  or  in  any  other  fhape  than  the  courfe  of  defcents 
would  direct,  fuch  heir  (hall  take  by  purchafe ''.  But  if  a 
man,  feifed  in  fee,  devifes  his  whole  eftate  to  his  heir  at  law, 
fo  that  the  heir  takes  neither  a  greater  nor  a  lefs  eftate  by  ths 

^  Ca.  Lite.  18,  A  Lord  Rajm.  72S. 
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devife  than  he  would  have  done  without  it,  he  fhall  be  ad- 
judged to  take  by  defcent^,  even  though  it  be  charged  with 
incumbrances  ^ ;  for  the  benefit  of  creditors,  and  others,  who 
have  demands  on  the  eftate  of  the  anceftor.  If  a  remainder  be 
limited  to  the  heirs  of  Sempronius,  here  Sempronius  himfelf 
takes  nothing ;  -fittf,  if  he  dies  during  the  continuance  of 
the  particular  eftate,  his  heirs  fhall  take  as  purchafors  ^, 
But,  if  an  eftate  be  made  to  A  for  life,  remainder  to  his 
right  heirs  in  fee,  his  heirs  fhall  take  by  defcent :  for  it  is  an 
antient  rule  of  law,  that  wherever  the  anceftor  takes  an  eftate 
for  life,  the  heir  cannot  by  the  fame  conveyance  take  an 
eftate  in  fee  by  purchafe,  but  only  by  defcent^.  And,  if  A 
dies  before  entry,  ftill  his  heir  fhall  take  by  defcent,  and  not 
by  purchafe  ;  for,  where  the  heir  takes  any  thing  that  might 
have  vefted  in  the  anceftor,  he  takes  by  way  of  defcent '. 
The  anceftor,  during  his  life,  beareth  in  himfelf  all  his 
heirs  ^  ;  and  therefore,  when  once  he  is  or  might  have  been 
feifed  of  the  lands,  the  inheritance  fo  limited  to  his  heirs  vefts 
in  the  anceftor  himfelf:  and  the  word  "  heirs"  in  this  cafe 
is  not  efteemed  a  word  oi  purchafe^  but  a  word  oi  limitation y 
enuring  fo  as  to  encreafe  the  eftate  of  the  anceftor  from  a  te- 
nancy for  life  to  a  fee-fmiple.  And,  had  it  been  otherwife, 
had  the  heir  (who  is  uncertain  till  the  death  of  the  anceftor) 
been  allowed  to  take  as  a  purchafor  originally  nominated  in 
the  deed,  as  muft  have  been  the  cafe  if  the  remainder  had 
been  exprefsly  limited  to  Matthew  or  Thomas  by  name  ; 
then,  in  the  times  of  ftridt  feodal  tenure,  the  lord  would 
have  been  defrauded  by  fuch  a  limitation  of  the  fruits  of  his 
figniory,  arifing  from  a  defcent  to  the  heir. 

What  we  call  purchafe,  perquifitio,  the  feudifts  called  con- 
quejly  conquaejiusy  or  conquifitio ' ;  both  denoting  any  means 
of  acquiring  an  eftate  out  of  the  common  courfe  of  inherit- 
ance. And  this  is  ftill  the  proper  phrafe  in  the  lav/  of  Scot- 
land ^- ;  as  it  was  among  the  Norm»an  jurifts,    who  ftiled 

c  I  Roll.  Abr.  626.  J   I  Rep.  98. 

*■  Salic  241.     Lord  Raym.  728.  k  Co.  Litt.  22. 
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the  firft  purchafor  (that  is,  he  who  brought  the  eftate  ihto 
the  family  which  at  prefent  owns  it)  the  conqueror  or  cc«- 
quereur^.  Which  feems  to  be  all  that  was  meant  by  the  ap- 
pellation which  was  given  to  William  the  Norman,  when  V 
his  manner  of  afcending  the  throne  of  England  was,  in  his 
own  and  his  fucceflbrs'  charters,  and  by  the  hiftorians  of  the 
times,  entitled  conquaejlus^  and  himfelf  conquaejior  or  conquiji" 
for°  ;  fignifying,  that  he  was  the  firft  of  his  family  who  ac^ 
quired  the  crown  of  England,  and  from  whom  therefore  all 
future  claims  by  defcent  muft  be  derived  :  though  now,  from 
our  difufe  of  the  feodal  fenfe  of  the  word,  together  with  the 
reflexion  on  his  forcible  method  of  acquifition,  we  are  apt 
to  annex  the  idea  oivifJory  to  this  name  oi  conqueji  or  conquU 
fition  ;  a  title  which,  however  juft  with  regard  to  the  crown^ 
the  conqueror  never  pretended  with  regard  to  the  realm  of 
England  j  nor,  in  fa6l,  ever  had  p. 

The  difference  in  eiFeft,  between  the  acquifition  of  an 
eftate  by  defcent  and  by  purchafe,  confifts  principally  in  thefe 
two  points  :  i.  That  by  purchafe  the  eftate  acquires  a  new 
inheritable  quality,  and  is  defcendible  to  the  owner's  blood 
in  general,  and  not  the  blood  only  of  fome  particular  an- 
ceftor.  For,  when  a  man  takes  an  eftate  by  purchafe,  he 
takes  it  not  ut  feudum  paternum  or  maternum,  which  would 
defcend  only  to  the  heirs  by  the  father's  or  the  mother's  fide: 
but  he  takes  it  ut  feudmn  ant'iquuyn^  as  a  feud  of  indefinite 
antiquity  ;  whereby  it  becomes  inheritable  to  his  heirs  gene- 
ral, firft  of  the  paternal,  and  then  of  the  maternal  line''. 
2.  An  eftate  taken  by  purchafe  will  not  make  the  heir  an- 
fwerable  for  the  a£l:s  of  the  anceftor,  as  an  eftate  by  defcent 
will.  For,  if  the  anceftor  by  any  deed,  obligation,  cove- 
nant, or  the  like,  bindeth  himfelf  and  his  heirs,  and  dieth  ; 
this  deed,  obligation,  or  covenant,  fhall  be  binding  upon 
the  heir,  fo  far  forth  only  as  he  had  any  eftate  of  inheritance 
vefted  in  him  (or  in  fome  other  in  truft  for  him  ^)  by  defcent 

n  Gr,  Cmftum.  Glojf.  c.  t^.pag.j^o.      q  See  pag.  236, 
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from  that  anceftor,  fufficient  to  anfwer  the  charge '  j  whether 
he  remains  in  polleffion,  or  hath  aliened  it  before  a6lion 
brought '  :  which  fufficient  eftate  is  in  the  law  called  ajjets ; 
from  the  French  word,  ajpz^  enough".  Therefore  if  a  man 
covenants,  for  himfelf  and  his  heirs,  to  keep  my  houfe  in  re- 
pair, I  can  then  (and  then  only)  compel  his  heir  to  perform 
this  covenant,  when  he  has  an  eftate  fufficient  for  this  pur- 
pofe,  or  ajfets,  by  defcent  from  the  covenantor  :  for  though 
the  covenant  defcends  to  the  heir,  whether  he  inherits  any 
eftate  or  no,  it  lies  dormant,  and  is  not  compulfory,  until 
he  has  aflets  by  defcent ''. 

This  is  the  legal  fignificatlon  of  the  word  perqu'ifitto^  or 
purchafe  ;  and  in  this  fenfe  it  includes  the  five  following 
methods  of  acquiring  a  title  to  eftates  :  i.  Efcheat.  2.  Occu- 
pancy. 3.  Prefcrlption.  4.  Forfeiture.  5  Alienation.  Of 
all  thefe  in  their  order. 

I.  E  sc  H  E  AT,  we  may  remember  ^^  was  one  of  the  fruits 
and  confequences  of  feodal  tenure.  The  word  itfelf  is  ori- 
ginally French  or  Norman  ",  in  which  language  it  fignifies 
chance  or  accident ;  and  with  us  it  denotes  an  obftrudion 
of  the  courfe  of  defcent,  and  a  confequent  determination  of 
the  tenure,  by  fome  unforefeen  contingency  :  in  which  cafe 
the  land  naturally  refults  back,  by  a  kind  of  reverfion,  to  the 
original  grantor  or  lord  of  the  fee  y. 

E  s  c  H  E  AT  therefore  being  a  title  frequently  vefted  in  the 
lord  by  inheritance,  as  being  the  fruit  of  a  figniory  to  which 
he  was  entitled  by  defcent,  (for  which  reafon  the  lands  efcheat- 
ing  fhall  attend  the  figniory,  and  be  inheritable  by  fuch  only 
of  his  heirs  as  are  capable  of  inheriting  the  other ^)  it  may 
feem  in  fuch  cafes  to  fall  more  properly  under  the  former 
general  head  of  acquiring  title  to  eftates,  viz.  by  defcent, 
(being  vefted  in  him  by  ad  of  law,  and  not  by  his  own  aft 

s   I  P.  Wois.  yjj,  X  E^chet    or  ichet,     formed    from   the 
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or  agreement)  than  uftder  the  prefent,  by  purchafe.  But  it 
muft  be  remembered  that,  in  order  to  complete  this  title  by 
efcheat,  it  is  neceflary  that  the  lord  perform  an  adt  of  his  own, 
by  entering  on  the  lands  and  tenements  fo  efcheated,  or  fuino- 
out  a  writ  of  efcheat^ :  on  failure  of  which,  or  by  doing  any 
a<3:  that  amounts  to  an  implied  waiver  of  his  right,  as  by 
accepting  homage  or  rent  of  a  ftranger  who  ufurps  the  pof- 
feffion,  his  title  by  efcheat  is  barred  ^.  It  is  therefore  in  fome 
refpedl  a  title  acquired  by  his  own  a6t,  as  well  as  by  a<Sl:  of 
law.  Indeed  this  may  alfo  be  faid  of  defcents  themfelves,  in 
which  an  entry  or  other  feifin  is  required,  in  order  to  make  a 
complete  title;  and  therefore  this  diftribution  by  our  legal 
writers  feems  in  this  rcfpedl  rather  inaccurate :  for,  as  ef- 
cheats  muft  follow  the  nature  of  the  figniory  to  which  they 
belong,  they  may  veft  by  either  purchafe  or  defcent,  accord- 
ing as  the  figniory  is  vefted.  And,  though  fir  Edward  Coke 
confiders  the  lord  by  efcheat  as  in  fome  refpe<Sts  the  aflignee 
of  the  laft  tenant  ^^  and  therefore  taking  by  purchafe ;  yet, 
on  the  other  hand,  the  lord  is  more  frequently  confidered  as 
being  ultimus  haeres^  and  therefore  taking  by  defcent  in  a 
kind  of  caducary  fucceffion. 

The  law  of  efcheats  is  founded  upon  this  fingle  principle, 
that  the  blood  of  the  perfon  laft  feifed  in  fee-fimple  is,  by 
fome  means  or  other,  utterly  extindl  and  gone  :  and,  fince 
none  can  inherit  his  eftate  but  fuch  as  are  of  his  blood  and 
confanguinity,  it  follows  as  a  regular  confequence,  that  when 
fuch  blood  is  extindl,  the  inheritance  itfelf  muft  fail  ;  the 
land  muft  become  what  the  feodal  writers  Aenomxnzte  fmdwn 
apertu?n;  and  muft  refult  back  again  to  the  lord  of  the  fee, 
by  whom,  or  by  thofe  whofe  eftate  he  hath,  it  was  given. 

E  s  c  H  E  AT  s  are  frequently  divided  into  thok propter  defec- 
tum fanguinis  and  thofe  propter  delirium  tenentis  :  the  one  fort, 
if  the  tenant  dies  without  heirs  ;  the  other,  if  his  blood  be 
attainted  ■*.     But  both  thefe  fpecies  may  well  be  compre- 

a  Bvo.Abr.  tit.  efcheat.  26.  c    j  Inft.  215. 
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bended  under  the  firft  denomination  only;  for  he  that  is  at- 
tainted fufFers  an  exlindion  of  his  blood,  as  well  as  he  that 
dies  without  relations.  The  inheritable  quality  is  expunged 
in  one  inftance,  and  expires  in  the  other ;  or,  as  the  do£lrine 
of  efcheats  is  very  fully  exprefled  in  Fleta  ^,  "  dominus  capi" 
*'  talis  feodi  loco  haeredis  habetur^  quoties  per  defe£lum  vel  de- 
**  liSium  extingultur  fanguis  tenentis. 

E  s  c  H  E  AT  s  therefore  arifing  merely  upon  the  deficiency  of 
the  blood,  whereby  the  defcent  is  impeded,  their  do6trine 
will  be  better  illuftrated  by  confidering  the  feveral  cafes 
wherein  hereditary  blood  may  be  deficient,  than  by  any  other 
method  whatfoever. 

I,  2,  3.  The  firft  three  cafes,  wherein  inheritable  blood 
is  wanting,  may  be  colle£led  from  the  rules  of  defcent  laid 
down  and  explained  in  the  preceding  chapter,  and  therefore 
will  need  very  little  illuftration  or  comment.  Firft,  when 
the  tenant  dies  without  any  relations  on  the  part  of  any  of  his 
anceftors  :  fecondly,  when  he  dies  without  any  relations  on 
the  part  of  thofe  anceftors  from  whom  his  eftate  defcended  : 
thirdly,  M'^hen  he  dies  without  any  relations  of  the  whole 
blood.  In  two  of  thefe  cafes  the  blood  of  the  firft  purchafor 
is  certainly,  in  the  other  it  is  probably,  at  an  end  ;  and 
therefore  in  all  of  them  the  law  direds,  that  the  land  fhall 
efcheat  to  the  lord  of  the  fee  :  for  the  lord  would  be  mani- 
feftly  prejudiced.  If,  contrary  to  the  inherent  condition  tacitly 
annexed  to  all  feuds,  any  perfon  ftiould  be  fuffered  to  fucceed 
to  lands,  who  is  not  of  the  blood  of  the  firft  feudatory,  to 
whom  for  his  perfonal  merit  the  eftate  is  fuppofed  to  have 
been  granted. 

4.  Amonster,  which  hath  not  the  fiiape  of  mankind, 
but  in  any  part  evidently  bears  the  refemblance  of  the  brute 
creation,  hath  no  inheritable  blood,  and  cannot  be  heir  to 
any  land,  albeit  it  be  brought  forth  in  marriage  :  but,  al- 
though it  hath  deformity  in  any  part  of  it's  body,  yet  if  it 

e  /.  6.  c,  I. 

hath 
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hath  human  fhape,  it  may  be  heir*^.  This  is  a  very  antient 
rule  in  the  law  of  England  s  ;  and  it's  reafon  is  too  obvious, 
and  too  fhocking,  to  bear  a  minute  difcufiion.  The  Roman 
law  agrees  with  our  own  in  excluding  fuch  births  from  fuc- 
ceflions  ^ :  yet  accounts  them,  however,  children  in  fome 
refpecSts,  where  the  parents,  or  at  leaft  the  father,  could  reap 
any  advantage  thereby  * ;  (as  the^'w  trium  liberorum^  and  the 
like)  efteeming  them  the  misfortune,  rather  than  the  fault, 
of  that  parent.  But  our  law  will  not  admit  a  birth  of  this 
kind  to  be  fuch  an  iflue,  as  fliall  intitle  the  hufband  to  be 
tenant  by  the  curtefy  "'j  becaufe  it  is  not  capable  of  inheriting. 
And  therefore,  if  there  appears  no  other  heir  than  fuch  a 
prodigious  birth,  the  land  fhall  efchcat  to  the  lord. 

5.  Bastards  are  incapable  of  being  heirs.  Baftards, 
by  our  law,  are  fuch  children  as  are  not  born  either  in  law- 
ful wedlock,  or  within  a  competent  time  after  it's  determina- 
tion '.  Such  are  held  to  be  nullius  filii,  the  fons  of  nobody  ; 
for  the  maxim  of  law  is,  qui  ex  damnato  coitu  nafcuntur^  inter 
liberos  non  co7nputantur '".  Being  thus  the  fons  of  nobody, 
they  have  no  blood  in  them,  at  leaft  no  inheritable  blood  ; 
confequently,  none  of  the  blood  of  the  firft  purchafor  :  and 
therefore,  if  there  be  no  other  claimant  than  fuch  illegitimate 
children,  the  land  fliall  efcheat  to  the  lord  ".  The  civil  law 
differs  from  ours  in  this  point,  and  allows  a  baftard  to  fuc- 
ceed  to  an  inheritance,  if  after  it's  birth  the  mother  was  mar- 
ried to  the  father"  :  and  alfo,  if  the  father  had  no  lawful  wife 
or  child,  then,  even  if  the  concubine  was  never  married  to 
the  father,  yet  flie  and  her  baftard  fon  were  admitted  each  to 
one  twelfth  of  the  inheritance  p  :  and  a  baftard  was  likewife 

f  Co.  Litt.  7,  8.  fus.     Bra(flon.  /,  i.  c.  6.  &  I.  5.  tr.  5. 

g  ^/  contra  formam  huviant  generis  c.  30. 

cori'verfo  more  procreartur,     ut  Ji  mulier  h   jy.  j.  j,  i^. 

monjirofum  vel prodigiofum  enixa  fit,  inter  i  Ff,  50.  16.  135.     Panl.  4./'«r.  9. 

liheroi  non   coniputentur.     Partus  tiJmen,  §.63. 

ati  natura  aliquantulum  addiderit  -vel  di-  ^  Co.  Litt.  29. 

minutrit,    ut  ft  fex  vel  tantum  quatuor  '  See  book  I.  ch.  16, 

digitos  habuerit,  bene  debet  inter   liberos  >"  Co.  Litt.  8. 

connumerari '.   tt,  fi  membra  Jint  inutilia  "  Finch,  law.  1 17, 

aut  tortuoja,  non  tamcn  ejl  partus  monjiro-  °  No-v,  89.  c,  8. 

P  Ibid,  (,  J2. 
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capable  of  fucceeding  to  the  whole  of  his  mother's  eftate, 
although  {he  was  never  married  ;  the  mother  being  fuffi- 
ciently  certain,  though  the  father  is  not  "3.  But  our  law,  in 
favour  of  marriage,  is  much  lefs  indulgent  to  baftards. 

There  is  indeed  one  inftance,  in  which  our  law  has 
fhewn  them  fome  little  regard  ;  and  that  is  ufually  termed 
the  cafe  of  bajlard  eigne  and  mulier  puifne.  This  happens 
when  a  man  has  a  baftard  fon,  and  afterwards  marries  the 
mother,  and  by  her  has  a  legitimate  fon,  who  in  the  language 
of  the  law  is  called  a  mulier,  or,  as  Glanvil  ^  exprefies  it  in 
his  hztin,  flius  mulieratus ;  the  woman  before  marriage  being 
concubina,  and  afterwards  mulier.  Now  here  the  eldeft  fon  is 
baftard,  or  hajiard  eigne  'y  and  the  younger  fon  is  legitimate, 
or  mulier  puifne.  If  then  the  father  dies,  and  the  baftard 
eigne  enters  upon  his  land,  and  enjoys  it  to  his  death,  and 
dies  feifed  thereof,  whereby  the  inheritance  defcends  to  his 
jfTue ;  in  this  cafe  the  jnulier  puifne,  and  all  other  heirs, 
(though  minors,  feme-coverts,  or  under  any  incapacity  what- 
ibever)  are  totally  barred  of  their  right'.  And  this,  i.  As 
a  punifhment  on  the  mulier  for  his  negligence,  in  not  enter- 
ing during  the  bajlard\  life,  and  evi6ling  him.  2.  Becaufe 
the  law  will  not  fufFer  a  man  to  be  baftardized  afier  his  death, 
who  entered  as  heir  and  died  feifed,  and  fo  pafled  for  legiti- 
mate in  his  lifetime.  3.  Becaufe  the  canon  law  (following 
the  civil)  did  allow  fuch  bajlard eigm  to  be  legitimate,  on  the 
fubfequent  marriage  of  his  mother  :  and  therefore  the  laws  of 
England  (though  they  would  not  admit  either  the  civil  or 
canon  law  to  rule  the  inheritances  of  this  kingdom,  yet) 
paid  fuch  a  regard  to  a  perfon  thus  peculiarly  circumftanced, 
that,  after  the  land  had  defcended  to  his  iflue,  they  would 
not  unravel  the  matter  again,  and  fufFer  his  eftate  to  be  fliaken. 
But  this  indulgence  was  fliewn  to  no  other  kind  of  baftard  ; 
for,  if  the  mother  was  never  married  to  the  father,  fuch 
baftard  could  have  no  colourable  title  at  at  all  *. 


1  CoJ.  6.  57.  5.  *  Litt.  §.  399.  Co,  Litt,  244. 

f  l.j.c.  I,     '  '  Litt.  §.400, 
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As  baftards  cannot  be  heirs  themrdves,  fo  neither  can 
they  have  any  heirs  but  thofe  of  their  own  bodies.  For,  as 
all  collateral  kindred  confifts  in  being  derived  from  the  fame 
common  anceftor,  and  as  a  baftard  has  no  legal  anceftors,  he 
can  have  no  collateral  kindred  ;  and,  confequently,  can  have 
no  legal  heirs,  but  fuch  as  claim  by  a  lineal  defcent  from 
himfelf.  And  therefore  if  a  baftard  purchafes  land,  and  dies 
feifed  thereof  without  iffue,  and  inteftate,  the  land  ihall  ef- 
cheat  to  the  lord  of  the  fee  ". 

6.  Aliens  alfo  are  incapable  of  taking  by  defcenf,  or 
inheriting  "^ :  for  they  are  not  allow^ed  to  have  any  inheritable 
blood  in  them  ;  rather  indeed  upon  a  principle  of  national  or 
civil  policy,  than  upon  rcafons  ftri6lly  fcodal.  Though,  if 
lands  had  been  fuffcred  to  fall  into  their  hands  who  owe  no 
allegiance  to  the  crown  of  England,  the  defign  of  introduc- 
ing our  feuds,  the  defence  of  the  kingdom,  would  have  been 
defeated.  Wherefore  if  a  man  leaves  no  other  relations  but 
aliens,  his  land  fhall  efcheat  to  the  lord. 

As  aliens  cannot  inherit,  fo  far  they  are  on  a  level  with 
baftards  ;  but  as  they  are  alfo  difabled  to  hold  by  purchafe  ^, 
they  are  under  ftill  greater  difabilities.  And,  as  they  can 
neither  hold  by  purchaic,  nor  by  inheritance,  it  is  almoft 
fuperfluous  to  fay  that  they  can  have  no  heirs,  fince  they  can 
have  nothing  for  an  heir  to  inherit ;  but  fo  it  is  exprefsly 
holdeny,  becaufe  they  have  not  in  them  any  inheritable  blood. 

And  farther,  if  an  alien  be  made  a  denizen  by  the  king's 
letters  patent,  and  then  purchafes  lands,  (which  the  law 
allows  fuch  a  one  to  do)  his  fon,  born  before  his  denization, 
Ihall  not  (by  the  common  law)  inherit  thole  lands  ;  but  a  fon 
born  afterwards  may,  even  though  his  elder  brother  be  living  ; 
for  the  father,  before  denization,  had  no  inheritable  blood  to 
f  ommunlcate  to  his  eldeft  fon  ;  but  by  denization  it  acquires 

u  Brad.  /.  2.  f.  7,  Co.  Litt.  244.  *  It^.  2. 

V'  Co.  Litt.  S.  y  Uici,  I  Lev.  S9. 
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an  hereditary  quality,  which  will  be  tranfmitted  to  his  fub- 
fequent  pofterity.  Yet,  if  he  had  been  naturalized  by  adl 
of  parliament,  fuch  eldeft  Ton  might  then  have  inherited  ; 
K~J  for  that  cancels  all  defects,  and  is  allowed  to  have  a  retro- 
fpe£live  energy,  which  fimple  denization  has  not'^. 

Sir  Edward  Coke  *  alfo  holds,  that  if  an  alien  cometh  into 
England,  and  there  hath  ifiue  two  fons,  who  are  thereby  na- 
tural born  fubjedts  ;  and  one  of  them  purchafes  land,  and 
dies  ;  yet  neither  of  thefc  brethren  can  be  heir  to  the  other. 
For  the  commune  vinculum^  or  common  ftoclc  of  their  con- 
fanguinity,  is  the  father ;  and,  as  he  had  no  inheritable 
blood  in  him,  he  could  communicate  none  to  his  fons  ; 
and,  when  the  fons  can  by  no  poffibility  be  heirs  to  the 
father,  the  one  of  them  fhall  not  be  heir  to  the  other.  And 
this  opinion  of  his  fecms  founded  upon  folid  principles  of 
the  antient  law;  not  only  from  the  rule  before  cited'', 
that  ce/iuy^  que  doit  inherit  er  al  pere^  doit  in  her  iter  al  Jits ; 
but  alfo  becaufe  we  have  feen  that  the  only  feodal  foun- 
dation, upon  which  newly  purchafed  land  can  poffibly  def- 
cend  to  a  brother,  is  the  fuppofition  and  fi6lion  of  law, 
that  it  defcended  from  fome  one  of  his  anceftors :  but  in 
this  cafe  as  the  immediate  anceftor  was  an  alien,  from  whom 
it  could  by  no  pofnbility  defcend^  this  (hould  defrroy  the 
fuppofition,  and  impede  the  defcent,  and  the  land  fhould  be 
inherited  ut  feudurnjlri^ie  yiovtwi ;  that  is,  by  none  but  the 
lineal  defcendants  of  the  purchafmg  brother  ;  and,  on  failure 
of  them,  fliould  efcheat  to  the  lord  of  the  fee.  But  this 
opinion  hath  been  fince  overruled  '  :  and  it  is  now  held  for 
law,  that  the  fons  of  an  alien,  born  here,  may  inherit  to 
each  other.  And  reafonably  enough  upon  the  whole  :  for, 
as  (in  common  purchafes)  the  whole  of  the  fuppofed  def- 
cent from  indefinite  anceftors  is  but  fictitious,  the  law  may 
as  well  fuppofe  the  requifite  anceftor  as  fuppofe  the  requifite 
defcent. 

z  Co.  Litt.  129.  •=    I  Ventr.   473.    1  Lev.   59.   i  Sid. 
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It  is  alfo  enabled,  by  theftatute  11  &  12  W.  III.c.  6.  that 
all  perfons,  being  natural-born  fubjecis  of  the  king,  may  in- 
herit and  make  their  titles  by  defcent  from  any  of  their  ancef- 
tors  lincjil  or  collateral ;  although  their  father,  or  mother,  or 
other  anceftor,  by,  from,  through,  or  under  whom  they  de- 
rive their  pedigrees,  were  born  out  of  the  king's  allegiance. 
But  inconveniences  were  afterwards  apprehended,  in  cafe 
perfons  (hould  thereby  gain  a  future  capacity  to  inherit,  who 
did  not  exift  at  the  death  of  the  perfon  laft  feifed.  As,  if 
Francis  the  elder  brother  of  John  Stiles  be  an  alien,  and 
Oliver  the  younger  be  a  natural-born  fubjecSl,  upon  John's 
death  without  iffue  his  lands  will  defcend  to  Oliver  the 
younger  brother  :  now,  if  afterwards  Francis  hath  a  child 
born  in  England,  it  was  feared  that,  under  theftatute  of  king 
William,  this  new-born  child  might  defeat  the  cftate  of  his 
uncle  Oliver.  Wherefore  it  is  provided,  by  the  ftatute 
25  Geo.  II.  c.  39.  that  no  right  of  inheritance  Ihall  accrue 
by  virtue  of  the  former  ftatute  to  any  perfons  whatfoever, 
unlefs  they  are  in  being  and  capable  to  take  as  heirs  at  the 
death  of  the  perfon  laft  feifed  :  —  with  an  exception  however 
to  the  cafe,  where  lands  ftiall  defcend  to  the  daughter  of  an 
alien ;  which  defcent  ftiall  be  diverted  in  favour  of  an  after- 
born  brother,  or  the  inheritance  ftiall  be  divided  with  an 
after-born  fifter  or  fifters,  according  to  the  ufual  rule"  of 
defcents  by  the  common  law. 

7.  By  attainder  alfo,  for  treafon  or  other  felony,  the  blood 
of  the  perfon  attainted  is  fo  corrupted,  as  to  be  rendered  no 
longer  inheritable. 

Great  care  muft  be  taken  to  diftinguifh  between  forfei- 
ture of  lands  to  the  king,  and  this  fpecies  of  efcheat  to  the 
lord  i  which,  by  reafon  of  their  fimilitude  in  fome  circum- 
ftances,  and  becaufe  the  crown  is  very  frequently  the  imme- 
diate lord  of  the  fee  and  therefore  entitled  to  both,  have  been 
often  confounded  together.  Forfeiture  of  Jands,  and  of 
whatever  elfe  the  offender  poflefled,  was  the  do6lrine  of  the 
old  Saxon  law  ""j  as  a  part  of  puniflimcnt  for  the  offence ; 
-    *  See  pag.  208  and  214.  «  LL,  Aclfrecl,  c.  4.  LL,  Ctf7J«r.  c.  54. 
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and  does  not  at  all  relate  to  the  feodal  fyftem,  nor  is  the  con- 
fcquence  of  any  figniory  or  lordfhip  paramount  ^ :  but,  being 
a  prerogative  vefted  in  the  crown,  was  neither  fufperfeded  nor 
diminifhed  by  the  introdu£lion  of  the  Norman  tenures ;  a 
fruit  and  confequence  of  which,  efcheat  muft  undoubtedly  be 
reckoned.  Efcheat  therefore  operates  in  fubordination  to  this 
more  antient  and  fuperior  law  of  forfeiture. 

Th  e  dofbrine  of  efcheat  upon  attainder,  taken  fingly,  is 
this  :  that  the  blood  of  the  tenant,  by  the  commiffion  of  any 
felony,  (under  which  denomination  all  treafons  were  formerly 
comprized  ?)  is  corrupted  and  ftained,  and  the  original  do- 
nation of  the  feud  is  thereby  determined,  it  being  always 
granted  to  the  vafal  on  the  implied  condition  of  dum  benefe 
gejferit.  Upon  the  thorough  demonftration  of  which  guilt, 
by  legal  attainder,  the  feodal  covenant  and  mutual  bond  of 
fealty  are  held  to  be  broken,  the  eftate  inftantly  falls  back 
from  the  offender  to  the  lord  of  the  fee,  and  the  inheritable 
quality  of  his  blood  is  extinguifiied  and  blotted  out  for  ever. 
In  this  fituation  the  law  of  feodal  efcheat  was  brought  into 
England  at  the  conqueft  j  and  in  general  fuperadded  to  the 
antient  law  of  forfeiture.  In  confequence  of  which  corrup- 
tion and  extindtion  of  hereditary  blood,  the  land  of  all 
felons  would  immediately  reveft  in  the  lord,  but  that  the  fu- 
perior law  of  forfeiture  intervenes,  and  intercepts  it  in  it's 
paflage  5  in  cafe  of  treafon,  for  ever  ;  in  cafe  of  other  felony, 
for  only  a  year  and  a  day,  after  which  time  it  goes  to  the 
lord  in  a  regular  courfe  of  efcheat*^,  as  it  would  have  done 
to  the  heir  of  the  felon  in  cafe  the  feodal  tenures  had  never 
been  introduced.  And  that  this  is  the  true  operation  and 
genuine  hiftory  of  efcheats  will  moft  evidently  appear  from 
this  incident  to  gavelkind  lands,  (which  feems  to  be  the  old 
Saxon  tenure)  that  they  are  in  no  cafe  fubjedt  to  efcheat  for 
felony,  though  they  are  liable  to  forfeiture  for  treafon '. 

f  2  Infi.  64.  Sa!k.  85,  h  2  Inft.  36. 
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Asa  confequence  of  this  do6lrine  of  efcheat,  all  lands  of 
inheritance  immediately  revetting  in  the  lord,  the  wife  of  the 
felon  was  liable  to  lofe  her  dower,  till  the  ftatute  i  Edw.  VI. 
c.  12.  enabled,  that  albeit  any  perfon  be  attainted  of  mifpri- 
lion  of  treafon,  murder,  or  felony,  yet  his  wife  ftiall  enjoy 
her  dower.  But  fhe  has  not  this  indulgence  where  the 
antient  law  of  forfeiture  operates,  for  it  is  exprefsly  provided 
by  the  ftatute  5  &  6  Edw.  VI.  c.  1 1.  that  the  wife  of  one 
attaint  of  high  treafon  (hall  not  be  endowed  at  all. 

Hitherto  we  have  only  fpoken  of  eftates  vefted  in  the 
offender,  at  the  time  of  his  offence  or  attainder.  And  here 
the  law  of  forfeiture  flops ;  but  the  law  of  efcheat  purfues 
the  matter  ftill  farther.  For,  the  blood  of  the  tenant  being 
utterly  corrupted  and  extinguiftied,  it  follows,  not  only  that 
all  he  now  has  fhall  efcheat  from  him,  but  alfo  that  he 
fhall  be  incapable  of  inheriting  any  thing  for  the  future. 
This  may  farther  illuftrate  the  diftin£lion  between  forfeiture 
and  efcheat.  If  therefore  a  father  be  feifed  in  fee,  and  the 
fon  commits  treafon  and  is  attainted,  and  then  the  father 
dies  :  here  the  land  fhall  efcheat  to  the  lord ;  becaufe  the 
fon,  by  the  corruption  of  his  blood,  is  incapable  to  be  heir, 
and  there  can  be  no  other  heir  during  his  life  :  but  nothing 
fhall  be  forfeited  to  the  king,  for  the  fon  never  had  any  in- 
tercft  in  the  lands  to  forfeit ''.  In  this  cafe  the  efcheat  ope- 
rates, and  not  the  forfeiture  ;  but  in  the  following  inftancc 
the  forfeiture  works,  and  not  the  efcheat.  As  where  a  new 
felony  is  created  by  a6l  of  parliament,  and  it  is  provided  (as 
is  frequently  the  cafe)  that  it  fhall  not  extend  to  corruption 
of  blood  :  here  the  lands  of  the  felon  fhall  not  efcheat  to  the 
lord,  but  yet  the  profits  of  them  fhall  be  forfeited  to  the  king 
fo  long  as  the  offender  lives'. 

There  is  yet  a  farther  confequence  of  the  corruption  and 
extinction  of  hereditary  blood,  which  is  this:  that  the  perfon 

k  Co.  Litt.  13.  1  3  Inft,  47. 
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attainted  fliall  not  only  be  incapable  himfelf  of  inheriting, 
or  tranfmitting  his  own  property  by  heirfliip,  but  fhall  alfo 
obftruiSt  the  defcent  of  lands  or  tenements  to  his  pofterity,  in 
all  cafes  where  they  are  obliged  to  derive  their  title  through 
him  from  any  remoter  anceftor.  The  chanel,  which  con- 
veyed the  hereditary  blood  from  his  anceftors  to  him,  is  not 
only  exhaufted  for  the  prefent,  but  totally  dammed  up  and 
rendered  impervious  for  the  future.  This  is  a  refinement 
upon  the  antient  law  of  feuds,  which  allowed  that  the  grand- 
fon  might  be  heir  to  his  grandfather,  though  the  fon  in  the 
intermediate  generation  was  guilty  of  felony"'.  But,  by  the 
law  of  England,  a  man's  blood  is  fo  univerfally  corrupted 
by  attainder,  that  his  fons  can  neither  inherit  to  him  nor  to 
any  other  anceftor ",  at  leaft  on  the  part  of  their  attainted 
father. 

This  corruption  of  blood  cannot  be  abfolutely  removed 
but  by  authority  of  parliament.  The  king  may  excufe  the 
public  punifhment  of  an  offender ;  but  cannot  abolifh  the 
private  right,  which  has  accrued  or  may  accrue  to  individuals 
as  a  confequence  of  the  criminal's  attainder.  He  may  remit 
a  forfeiture,  in  which  the  intereft  of  the  crown  is  alone  con- 
cerned :  but  he  cannot  wipe  away  the  corruption  of  blood  ; 
for  therein  a  third  perfon  hath  an  intereft,  the  lord  who 
claims  by  efcheat.  If  therefore  a  man  hath  a  fon,  and  is  at- 
tainted, and  afterwards  pardoned  by  the  king;  this  fon  can 
never  inherit  to  his  father,  or  father's  anceftors  ;  becaufe  his 
paternal  blood,  being  once  thoroughly  corrupted  by  his  fa- 
ther's attainder,  muft  continue  fo  ;  but  if  the  fon  had  been 
born  after  the  pardon,  he  might  inherit ;  becaufe  by  the  par- 
don the  father  is  made  a  new  man,  and  may  convey  new  in- 
heritable blood  to  his  after-born  children  ". 

Herein  there  is  however  a  difference  between  aliens  and 
perfons  attainted.  Of  aliens,  who  could  never  by  any  pofli- 
bility  be  heirs,  the  law  takes  no  notice  :  and  therefore  we  have 

o»  Van  Leeuwen  in  2  Feud.  31,  •  Ibid,  392. 
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feen,  that  an  alien  elder  brother  fhall  not  impede  the  defcent 
to  a  natural-born  younger  brother.  But  in  attainders  it  is 
otherwife  :  for  if  a  man  hath  ifTue  a  fon,  and  is  attainted, 
and  afterwards  pardoned,  and  then  hath  iflue  a  fecond  fon, 
and  dies ;  here  the  corruption  of  blood  is  not  removed  from 
the  eldeft,  and  therefore  he  cannot  be  heir  :  neither  can  the 
youngeft  be  heir,  for  he  hath  an  elder  brother  living,  of 
whom  the  lav^^  takes  notice,  as  he  once  had  a  poflibility  of 
being  heir;  and  therefore  the  younger  brother  fhall  not  in- 
herit, but  the  land  fhall  efcheat  to  the  lord  :  though  had  the 
elder  died  w^ithout  ifTue  in  the  life  of  the  father,  the  younger 
fon  born  after  the  pardon  might  v^^ell  have  inherited,  for  he  hath 
no  corruption  of  blood  p.  So  if  a  man  hath  ifTue  tv^^o  fons, 
and  the  elder  in  the  lifetime  of  the  father  hath  ifTue,  and  then 
is  attainted  and  executed,  and  afterwards  the  father  dies,  the 
lands  of  the  father  fhall  not  defcend  to  the  younger  fon  :  for 
the  ilTue  of  the  elder,  which  had  once  a  poflibility  to  inherit, 
fhall  impede  the  defcent  to  the  younger,  and  the  land  fhall 
efcheat  to  the  lord  "J.  Sir  Edward  Coke  in  this  cafe  allows  % 
that  if  the  anceflor  be  attainted,  his  fons  born  before  the  at- 
tainder may  be  heirs  to  each  other ,  and  diflinguifhes  it  from 
the  cafe  of  the  fons  of  an  alien,  becaufe  in  this  cafe  the  blood 
was  inheritable  when  imparted  to  them  from  the  father  :  but 
he  makes  a  doubt  (upon  the  fame  principles,  which  are  now 
overruled*}  whether  fons,  born  after  the  attainder,  can  in- 
herit to  each  other ,  for  they  never  had  any  inheritable  blood 
in  them. 

Upon  the  whole  It  appears,  that  a  perfon  attainted  is 
neither  allowed  to  retain  his  former  eflate,  nor  to  inherit  any 
future  one,  nor  to  tranfmit  any  inheritance  to  his  ifTue,  either 
immediately  from  himfelf,  or  mediately  through  himfelf  from 
any  remoter  anceflor;  for  his  inheritable  blood,  which  is 
necefTary  either  to  hold,  to  take,  or  to  tranfmit  any  feodal 
property,  is  blotted  out,  corrupted,  and  extinguifhed  for 
ever  :  the  confequence  of  which  is,  that  eftates,  thus  imped- 
ed in  their  defcent,  refult  back  and  efcheat  to  the  lord. 

P  Co.  Litt.  8.  r  Co,  Litt.  8. 
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This  corriiptiofi  of  blood,  thus  arifing  from  feodal  princi- 
ples, but  perhaps  extended  farther  than  even  thofe  principles 
will  warrant,  has  been  long  looked  upon  as  a  peculiar  hardfhip: 
becaufe  the  oppreflive  parts  of  the  feodal  tenures  being  now 
in  general  abolifhed,  it  feems  unreafonable  to  referve  one  of 
their  moft  inequitable  confequences  ;  namely,  that  the  chil- 
dren fhould  not  only  be  reduced  to  prefent  poverty,  (which, 
however  fevere,  is  fufficiently  juftified  upon  reafons  of  public 
policy)  butalfobelaid  under  future  difficulties  of  inheritance, 
on  account  of  the  guilt  of  their  anceftors.  And  therefore  in 
moft  (if  not  all)  of  the  new  felonies,  created  by  parliament 
fmce  the  reign  of  Henry  the  eighth,  it  is  declared  that  they 
fliall  not  extend  to  any  corruption  of  blood  :  and  by  the 
ftatute  7  Ann.  c.  21.  (the  operation  of  which  is  poftponed 
by  the  ftatute  17  Geo.  II.  c.  39.)  it  is  enafted,  that,  after 
the  death  of  the  late  pretender,  and  his  fons,  no  attainder 
for  treafon  fliall  extend  to  the  difmheriting  any  heir,  nor  the 
prejudice  of  any  perfon,  other  than  the  off'endcr  himfclf ; 
which  provifions  have  indeed  carried  the  remedy  farther,  than 
was  required  by  the  hardfliip  above  complained  of ;  which  is 
only  the  future  obftruction  of  defcents,  where  the  pedigree 
happens  to  be  deduced  through  the  blood  of  an  attainted  an- 
ceftor. 

Before  I  conclude  this  head,  of  efcheat,  I  muft  men- 
tion one  fingular  inftance  in  which  lands  held  in  fee-fimple 
are  not  liable  to  efcheat  to  the  lord,  even  when  their  owner 
is  no  more,  and  hath  left  no  heirs  to  inherit  them.  And 
this  is  the  cafe  of  a  corporation  ;  for  if  that  comes  by  any 
accident  to  be  diflblved,  the  donor  or  his  heirs  fliall  have 
the  land  again  in  reverfion,  and  not  the  lord  by  efcheat; 
which  is  perhaps  the  only  inftance  v/here  a  reverfion  can  be 
expectant  on  a  grant  in  fee-fimple  abfolute.  But  the  law, 
we  are  told  %  doth  tacitly  annex  a  condition  to  every  fuch 
gift  or  grant,  that  if  the  corporation  be  diflblved,  the  donor 
Ctt-  grantor  fliall  re-enter  j  for  the  caufe  of  the  gift  or  grant 

«  C9,  Litt.  13. 
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faileth.  This  is  indeed  founded  upon  the  felf-fame  principle 
as  the  law  of  efcheat ;  the  heirs  of  the  donor  being  only  fub- 
ftituted  inftead  of  the  chief  lord  of  the  fee:  which  was  for- 
merly very  frequently  the  cafe  in  fubinleudations,  or  aliena- 
tions of  lands  by  a  vaful  to  be  holden  as  of  himfelf ;  till  that 
practice  was  reflrained  by  the  ftatute  of  quia  emptores^  18 
Edw.  I.  ft.  I.  to  which  this  very  fingular  inftance  ftill  in 
in  fome  degree  remains  an  exception. 

THER.E  is  one  more  incapacity  of  taking  by  defcent, 
which,  not  being  produilive  of  any  efcheat,  is  not  properly 
reducible  to  this  head,  and  yet  muft  not  be  pafled  over  in  fi- 
lence.  It  is  enabled  by  the  ftatute  11  &  12  Will,  III.  c.  4. 
that  every  papift  who  ftiall  not  abjure  the  errors  of  his  reli- 
gion by  taking  the  oaths  to  the  government,  and  making  the 
declaration  againft  tranfubftantiation,  within  fix  months  after 
he  has  attained  the  age  of  eighteen  years,  fliall  be  incapable 
of  inheriting,  or  taking,  by  defcent  as  well  as  purchafe,  any 
real  eftates  whatfoever  j  and  his  next  of  kin  being  a  prote- 
ftant,  fliall  hold  them  to  his  own  ufe  till  fuch  time  as  he 
complies  with  the  terms  impofed  by  the  a6l.  This  incapacity 
is  merely  perfonal  j  it  affe<Si:s  himfelf  only,  and  does  not  de- 
ftroy  the  inherltiible  quality  of  his  blood,  fo  as  to  impede  the 
defcent  to  others  of  his  kindred.  In  like  manner  as,  even  in 
the  times  of  popery,  one  who  entered  into  religion  and  be- 
came a  monk  profefl'ed  was  incapable  of  inheriting  lands, 
both  in  our  own  "  and  the  feodal  law  ;  eo  quod  defiit  ejfe  miles 
feculi  qui  fa£lui  eft  miles  Chrifti ;  nee  beneficium  pertinet  ad  eum 
qui  non  debet  gerere  officium  ^^.  But  yet  he  was  accounted  only 
civiliter  mortuus -y  he  did  not  impede  the  defcent  to  others, 
but  the  next  heir  was  entitled  to  his  or  his  anceftor's  eftate. 

These  are  the  feveral  deficiencies  of  hereditary  blood, 
recognized  by  the  law  of  England;  which,  fo  often  as  they 
happen,  occafion  lands  to  efcheat  to  the  original  proprietary 
or  lord. 

"*  Co.  Litt.  132,  w  2  Feud.  21, 
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Chapter    the    sixteenth. 
Of    title    by    OCCUPANCY. 


OCCUPANCY  is  the  taking  poflefTion  of  thofe  things, 
which  before  belonged  to  nobody.  This,  as  we  have 
feen  ',  is  the  true  ground  and  foundation  of  all  property,  or 
of  holding  thofe  things  in  feveralty,  which  by  the  law  of 
nature,  unqualified  by  that  of  fociety,  were  common  to  all 
mankind.  But,  when  once  it  was  agreed  that  every  thing 
capable  of  ownerfhip  fhould  have  an  owner,  natural  reafon 
fuggefted,  that  he  who  could  firft  declare  his  intention  of 
appropriating  any  thing  to  his  own  ufe,  and,  in  confequence 
of  fuch  intention,  a6lually  took  it  into  poffeflion,  fhould 
thereby  gain  the  abfolute  property  of  it ;  according  to  that 
rule  of  the  law  of  nations,  recognized  by  the  laws  of  Rome  **, 
qtiod  mdlius  ejl^  id  ratione  naturali  occupanti  conceditur. 

This  right  of  occupancy,  fo  far  as  it  concerns  real  pro- 
perty, (for  of  perfonal  chattels  I  am  not  in  this  place  to 
Ipeak)  hath  been  confined  by  the  laws  of  England  within  a 
very  narrow  compafs  ;  and  was  extended  only  to  a  fingle  in- 
itance :  namely,  where  a  man  was  tenant  per  outer  vie,  or 
had  an  eftate  granted  to  himfelf  only  (without  mentioning 
his  heirs)  for  the  life  of  another  man,  and  died  during  the 
life  of  cejluy  que  vie,  or  him  by  whofe  life  it  was  holden  :  in 
this  cafe  he,  that  could  firft  enter  on  the  land,  might  law- 
fully retain  the  pofleffion  fo  long  as  cejiuy  que  vie  lived,  by 
right  of  occupancy*^. 

a  See  pag.  3  &  ?.  c  Co.  Litt,  41. 
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This  feems  to  have  been  recurring  to  firfl:  principles,  and 
callino-  in  the  law  of  nature  to  afcertain  the  property  of  the 
land,  when  left  without  a  legal  owner.     For  it  did  not  re- 
vert to  the  grantor  ;  who  had  parted  with  all  his  intereft,  (o 
long  as  cejluy  que  vie  lived  :  it  did  not  efcheat  to  the  lord  of 
the  fee;  for  all  efcheats  nmft  be  of  the  abfolute  entire  fee* 
and  not  of  any  particular  eftate  carved  out  of  it;  much  lefs 
of  fo  minute  a  remnant  as  this  :  it  did   not  belong  to  the 
grantee;   for  he  v^^as  dead  :   it  did  not  dcfcend  to  his  heirs; 
for  there  were  no  words  of  inheritance  in  the  grant :  nor* 
could  it  veft  in  his  executors  ;  for  no  executors  could  fucceed  X 
to  a  freehold.     Belonging  therefore  to  nobody,  like  the  hae-^ 
reditas  jacens  of  the  Romans,  the  law  left  it  open  to  be  feifed 
and  appropriated  by  the  firft  perfon  that  could  enter  upon  it, 
during  the  life  of  cejhiy  que  vie,   under  the  name  of  an  occu- 
pant.    But  there  was  no  riu;ht  of  occupancy  allowed,  where 
the  king  had  the  reverfion  of  the  lands  ;  for  the  reverhoner 
hath  an  equal  right  with  any  other  man  to  entei"  upon  the  va- 
cant pofleffion,  and  where  the  king's  title  and  a  fubjedl's  con- 
cur, the  king's  fhall  be  always  preferred  :  againft  the  king 
therefore  there  could  be  no  prior  occupant,  becaufe  nullum  X 
tempus  occurrlt  regi  '^.    And,  even  in  the  cafe  of  a  fubjccSt,  had 
the  eftate  pur  outer  vie  been  granted  to  a  man  arid  his  heirs 
during  the  life  of  cejiuy  que  vie,  there  the  heir  might,  and 
ftill  may,  enter  and  hold  pofleflion,  and  is  called  in  law  a 
fpecial  occu'ant ;  as  having  a  fpecial  exclufive  right,  by  the 
terms  of  the  original  grant,  to  enter  upon  and  occupy  this 
haereditas  jaceris^  during  the  rcfidue  of  the  eftate  granted  : 
though  fome  have  thought  him  fo  called  with  no  very  p-reat 
propriety* ;  and  that  fuch  eftate  is  rather  a  defcendible  free- 
hold.    But  the  title  of  common  occupancy  is  now  reduced 
almoft  to  nothing  by  two  ftatutes  ;  the  one,  29  Car.  II.  c.  3. 
which  ena£ls,  that  where  there  is  no  fpecial  occupant,  in 
whom  the  eftate  may  veft,  the  tenant  pur  auter  vie  may  devife 
it  by  will,  or  it  fhall  go  to  the  executors  or  adminiftrators 
and  be  aflets  in  their  hands  for  payment  of  debts :  the  other 
that  of  14  Geo.  II.  c.  20.  which  ena(3:s,  that  the  furplus  of 

«•  IhU,  e  Vaugh.  201. 
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fuch  eftate  pur  auter  vie,  after  payment  of  debts,  Ihall  go  in 
a  courfe  of  diftribution  like  a  chattel  intereft. 

By  thefe  two  ftatutes  the  title  of  common  occupancy  is  ut- 
terly extinfl:  and  abolifhed  :  though  that  of fpecial occupancy y 
by  the  heir  at  law,  continues  to  this  day  ;  fuch  heir  being 
held  to  fucceed  to  the  anceftor's  eftate,  not  by  defcent,  for 
then  he  mufl:  take  an  eftate  of  inheritance,  but  as  an  occu- 
pant, fpecially  marked  out  and  appointed  by  the  original 
o-rant.  The  dodlrine  of  common  occupancy  may  however 
be  ufefully  remembered  on  the  following  account,  among 
others  :  that,  as  by  the  common  law  no  occupancy  could  be 
of  incorporeal  hereditaments,  as  of  rents,  tithes,  advowfons, 
commons,  or  the  like  ^,  (becaufe,  with  refpeft  to  them, 
there  could  be  no  a6tual  entry  made,  or  corporal  feifin  had  j 
and  therefore  by  the  death  of  the  grantee  pur  auter  vie  a  grant 
of  fuch  hereditaments  was  entirely  determined  s)  fo  now,  I 
apprehend,  notwithftanding  thefe  ftatutes,  fuch  grant  would 
be  determined  likcwifej  and  the  hereditaments  would  not  be 
devifable,  nor  veft  in  the  executors,  nor  go  in  a  courfe  of 
diftribution.  For  thefe  ftatutes  muft  not  be  conftrued  fo  as 
to  create  any  new  eftate,  or  to  keep  that  alive  which  by  the 
common  law  was  determined,  and  thereby  to  defer  the  gran- 
tor's reverfion;  but  merely  to  difpofe  of  an  intereft  in  being, 
to  which  by  law  there  was  no  owner,  and  which  therefore 
was  left  open  to  the  firft  occupant.  When  there  is  a  refidue 
left,  the  ftatutes  give  it  to  the  executors  and  adminiftrators, 
inftead  of  the  firft  occupant;  but  they  vi^ill  not  create  a  refi- 
due, on  purpofe  to  give  it  to  either  ^.  They  only  meant  to 
provide  an  appointed  inftead  of  a  cafual,  a  certain  inftead  of 
an  uncertain,  owner,  of  lands  which  before  were  nobody's  ; 
and  thereby  to  fupply  this  cafus  omiffus,  and  render  the  difpo- 
fition  of  law  in  all  refpeds  entirely  uniform  :  this  being  the 
only  inftance  wherein  a  title  to  a  real  eftate  could  ever  be 
acquired  by  occupancy. 

f  Co.  Lite.  41.  any  ehemojynary   corporation,  of  tithes 
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This,  I  fay,  was  the  only  inftance  ;  for  I  think  there  can 
be  no  other  cafe  devifed,  wherein  there  is  not  fome  owner  of 
the  land  appointed  by  the  law.  In  the  cafe  of  a  fole  corpo- 
ration, as  a  parfon  of  a  church,  when  he  dies  or  refigns, 
though  there  is  no  at^ual  owner  of  the  land  till  a  fuccefibr  be 
appointed,  yet  there  is  a  kgaly  potential  ownerfhip,  fubfifting 
in  contemplation  of  law ;  and  when  the  fucceflbr  is  appointed, 
his  appointment  fhall  have  a  retrofpedi  and  relation  back- 
wards, fo  as  to  entitle  him  to  all  the  profits  from  the  inftant 
that  the  vacancy  commenced.  And,  in  all  other  inftances, 
when  the  tenant  dies  inteftate,  and  no  other  owner  of  the 
lands  is  to  be  found  in  the  common  courfe  of  defcents,  there 
the  law  vefts  an  ownerfhip  in  the  king,  or  in  the  fubordinate 
lord  of  the  fee,  by  efcheat. 

So  alfo  in  fome  cafes,  where  the  laws  of  other  nations  give 
a  right  by  occupancy,  as  in  lands  newly  created,  by  the  rifing 
of  an  ifland  in  a  river,  or  by  the  alluvion  or  derelidlion  of 
the  fea ;  in  thefe  inftances  the  law  of  England  affigns  them 
an  immediate  owner.  For  Bradlon  tells  us',  that  if  an 
ifland  arife  in  the  middle  of  a  river^  it  belongs  in  common  to 
thofe  who  have  lands  on  each  fide  thereof;  but  if  it  be  nearer 
to  one  bank  than  the  other,  it  belongs  onlv  to  him  who  is 
proprietor  of  the  neareft  fhore :  which  is  agreeable  to,  and 
probably  copied  from,  the  civil  lawj.  Yet  this  feems  only 
to  be  reafonable,  where  the  foil  of  the  river  is  equally  divided 
between  the  owners  of  the  oppofite  fhores  ;  for  if  the  whole 
foil  is  the  freehold  of  any  one  man,  as  it  muft  be  whenever  a 
feveral  filhery  is  claimed  '',  there  it  feems  juft  (and  fo  is  the 
ufual  pra6lice)  that  the  eyotts  or  little  iflands,  arifing  in  any 
part  of  the  river,  fhall  be  the  property  of  him  who  owneth 
the  pifcary  and  the  foil.  However,  In  cafe  a  new  ifland  rife 
in  xhtfeoy  though  the  civil  law  gives  it  to  the  firft  occupant ', 
yet  ours  gives  it  to  the  king '".     And  as  to  lands  gained  from 
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the  fea,  either  by  alluvion,  by  the  wafhing  up  of  fand  and 
earth,  fo  as  in  time  to  make  terra  firrna  ;  or  by  dereli^ion,  as 
when  the  fea  fhrinks  back  below  the  ufual  watermark ;  in 
thefe  cafes  the  law  is  held  to  be,  that  if  this  gain  be  by  little 
?nd  little,  by  fmall  and  imperceptible  degrees,  it  fhall  go  to 
the  owner  of  the  land  adjoining  ".  For  de  ?nmimis  non  curat 
lex:  and,  befides,  thefe  owners  being  often  lofers  by  the 
breaking  in  of  the  fea,  or  at  charges  to  keep  it  out,  this  pof-^ 
fible  f^ain  is  therefore  a  reciprocal  confidcration  for  fuch  pof-. 
fible  charge  or  lofs.  But,  if  the  alluvion  or  derelidlion  be 
fudden  and  confiderable,  in  this  cafe  it  belongs  to  the  king  ; 
for,  as  the  king  is  lord  of  the  fea,  and  fo  owner  of  the  foil 
while  it  is  covered  with  water,  it  is  but  reafonablc  he  fhould 
Jiave  the  foil,  when  the  water  has  left  it  dry  °.  So  that  the 
quantity  of  ground  gained,  and  the  time  during  which  it  is 
gaining,  are  what  make  it  either  the  king's,  or  the  fubjed's 
property.  In  the  fame  manner  if  a  river,  running  between 
two  lordfhips,  by  degrees  gains  upon  the  one,  and  thereby 
leaves  the  other  dry  ;  the  ov/ner  who  lofes  his  ground  thus 
imperceptibly  has  no  remedy :  but  if  the  courfe  of  the  river 
be  changed  by  a  fudden  and  violent  flood,  or  other  hafty 
rneans,  and  thereby  a  man  lofes  his  ground,  he  fhall  have 
what  the  river  has  left  in  any  other  place,  as  a  recompenfe 
for  this  fudden  lofs  p.  And  this  law  of  alluvions  and  dere- 
liftions,  with  regard  to  rivers,  is  nearly  the  fame  in  the  im- 
perial law^;  from  whence  indeed  thofe  our  determinations 
feem  to  have  been  drawn  and  adopted  :  but  we  ourfelves,  as 
iflanders,  have  applied  them  to  marine  increafes  ;  and  have 
^  given  our  fovereign  the  prerogative  he  enjoys,  as  well  upon 
-^  the  particular  reafons  before-mentioned,  as  upon  this  other 
general  o-round  of  prerogative,  which  was  formerly  remarked', 
that  whatever  hath  no  other  owner  is  vefted  by  law  \v\ 
\\\e  king, 

n  2  Rol!.  Abr.  170.     Dyer.  326.  q  Jnji.  2.  i.  20,  21,  22,  23,  24, 

P  Callis.  24.  28.  T  See  Vol.  I,  pag.  298. 
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Chapter    the    seventeenth. 
Of    title    by    PRESCRIPTION, 


A  Third  method  of  acquiring  real  property  by  pur- 
chafe  is  that  by  prefcription  ;  as  when  p  man  can  fhew 
no  other  title  to  what  he  claims,  than  that  he,  and  thofe 
under  whom  he  claims,  have  immemorially  ufed  to  enjoy  it. 
Concerning  cuftoms,  or  immemorial  ufages,  in  general, 
with  the  feveral  requifites  and  rules  to  be  obferved,  in  order 
to  prove  their  exiftence  and  v.*lidity,  we  enquired  at  large  in 
the  preceding  part  of  thefe  commentaries  *.  At  prefent  there- 
fore I  fhall  only,  firft,  diftinguifh  between  cujiom^  ftriftly 
taken,  and  prefcription  -^  and  then  fhew,  what  fort  of  things 
may  be  prefer!  bed  for. 

And,  firft,  the  difl:in6Hon  between  cuftom  and  prefcription 
is  this  ;  that  cuftom  is  properly  a  local  ufage,  and  not  an- 
nexed to  any  perfofii  fuch  as,  a  cuftom  in  the  manor  of  Dale 
that  lands  ftiall  defcend  to  the  youngeft  fon  :  prefcription  is 
merely  a /(^r/i'Wi?/ ufage;  as,  that  Sempronius,  and  his  ancef- 
tors,  or  thofe  whofe  eftate  he  hath,  have  ufed  time  out  of 
mind  to  have  fuch  an  advantage  or  privilege  ''.  As  for  ex- 
ample: if  there  be  a  ufage  in  the  parifli  of  Dale,  that  all  the 
inhabitants  of  that  parifti  may  dance  on  a  certain  clofe,  at 
all  times,  for  their  recreation  ;  (which  is  held  "=  to  be  a  law- 
ful ufage)  this  is  ftridlly  a  cuftom,  for  it  is  applied  to  the 
place  in  general,  and  not  to  any  pzrticuhr  per/ens :  but  if  the 

a  See  Vol.  I,  pag.  75,  ©"f.  «  I  Lev,  176, 

k  Co,  Litt.  113. 
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tenant,  who  is  feifed  of  the  manor  of  Dale  in  fee,  alleges 
that  he  and  his  anceftors,  or  all  thofe  whofe  eftate  he  hath  in 
the  faid  manor,  have  ufed  time  out  of  mind  to  have  common 
of  pafture  in  fuch  a  clofe,  this  is  properly  called  a  prefcrip- 
tion  ;  for  this  is  a  ufage  annexed  to  the  perfon  of  the  owner 
of  this  eftate.  All  prefcription  muft  be  either  in  a  man  and 
his  anceftors,  or  in  a  man  and  thofe  whofe  eftate  he  hath  ^ ; 
which  laft  is  called  prefcribing  in  a  que  ejlate.  And  formerly 
a  man  might,  by  the  common  law,  have  prefcribed  for  a 
right  which  had  been  enjoyed  by  his  anceftors  or  predecefibrs 
at  any  diftance  of  time,  though  his  or  their  enjoyment  of  it 
had  been  fufpended  ^  for  an  indefinite  feries  of  years.  But 
bv  the  ftatute  of  limitations,  32  Hen.  VIII.  c.  2.  it  is  en- 
abled, that  no  perfon  fhall  make  any  prefcription  by  the 
feifin  or  pofleflion  of  his  anceftor  or  predeceflbr,  unlefs  fuch 
feifin  or  pofleflion  hath  been  within  threefcore  years  next  be- 
fore fuch  prefcription  made  ^. 

Secondly,  as  to  the  feveral  fpecies  of  things  which  may, 
or  may  not,  be  prefcribed  for  :  we  may  in  the  firft  place, 
obferve,  that  nothing  but  incorporeal  hereditaments  can  be 
claimed  by  prefcription  ;  as  a  right  of  way,  a  common,  ^c ; 
but  that  no  prefcription  can  give  a  title  to  lands,  and  other 
corporeal  fubftances,  of  which  more  certain  evidence  may  be 
had  s.  P"or  no  man  can  be  faid  to  prefcribe,  that  he  and  his 
anceftors  have  immcmorially  ufed  to  hold  the  caftle  of  Arun- 
del :  for  this  is  clearly  another  fort  of  title;  a  title  by  corpo- 
ral feifin  and  inheritance,  which  is  more  permanent,  and 
therefore  more  capable  ©f  proof,  than  that  of  prefcription. 
But,  as  to  a  right  of  way,  a  common,  or  the  like,  a  man 
may  be  allowed  to  prefcribe ;  for  of  thefe  there  is  no  corporal 
feifin,  the  enjoyment  will  be  frequently  by  intervals,  and 
therefore  the  right  to  enjoy  them  can  depend  on  nothing  elfe 
but  immemorial  ufage.     2.  A  prefcription  muft  always  be 

•1  4  Rep.  32.  of  ufucaplo-j   [Ff.  41.  3.  3.)  fo  called, 
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laid  in  him  that  is  tenant  of  the  fee.     A  tenant  for  life,  for 
years,  at  will,  or  a  copyholder,  cannot  prefcribe,  by  reafon     ' 
of  t:ie  imbecillity  of  their  eftates^.     For,  as  prefcription  is 
ufa^e  beyond  time  of  memory,  it  is  abfurd  that  they  rnduT^ 
pretend  to  j  refer i be,  whofe  eftates  commenced  within  the 
remembrance  of  man,     And  therefore  the  copyholder  miift 
prefcribe  under  cover  of  his  lord's  eftate,  and  the  tenant  for 
life  under  cover  of  the  tenant  in  fee-fimple.     As,  if  tenant 
for  life  of  a  manor  would  prefcribe  for  a  right  of  common  as 
appurtenant  to  the  fame,  he  muft  prefcribe  under  cover  of  the 
tenant  in  fee -fimple  ;  and  muft  plead,  that  John  Stiles  and 
his  anceftors  had   imniemoi^ially  ufed  to  have  this  right  of     *- 
common,  appurtenant  to  the   faid   manor,  and   that   John 
Stiles  demifed  the  faid  manor,  with  it's  appurtenances,  to  him 
the  faid  tenant  for  life.     3.   A  prefcription  cannot  be  for  a 
thing  which  cannot  be  raifed  by  grant.     For  the  law  allows 
prefcription  only  in  fupply  of  the  lofs  of  a  grant,  and  there- 
fore every  prefcription  prefuppofes  a  grant  to  have  exifted. 
Thus  a  lord  of  a  manor  cannot  prefcribe  to  raife  a  tax  or  toll 
upon  ftrangers  ;  for,  as  fuch  claim  could  never  have  been 
good  by  any  c;rant,  it  (hall  not  be  good  by  prefcription '. 
4.  A  fourth  rule  is,  that  what  is  to  arife  by  matter  of  record 
cannot  be  prefcribed  for,  but  muft  be  claimed  by  grant,  en- 
tered on  record  ;  fuch  as,  for  inftance,  the  royal  franchifes 
of  deodands,  felons'  goods,  and  the  like.  Thefe,  not  being  for- 
feited till  the  matter  on  which  they  arife  is  found  by  the  inquifi- 
tion  of  a  jury,  and  fo  made  a  matterof  record,  the  forfeiture  it- 
felf  cannot  be  claimed  by  any  infci  ior  title.  But  the  franchifes 
of  treafure-trove,  waifs,  eftrays,  and  the  like,  may  be  claimed 
by  prefcription  ;  for  they  arife  from  private  contingencies, 
and  not  from  any  matter  of  record  'S     5.  Among  things  in- 
corporeal, which  may  be  claimed  by  prefcription,  a  diftiuition 
muft  be  made  with  regard  to  the  manner  of  prefcrlbing ;  that 
is,  whether  a  man  fhall  prefcribe  in  a  que  ejiate^  or  in  himfelf 
and  his  anceftors.     For,  if  a  man  prefcribes  in  a  que  ejiate^ 
(that  is,  in  himfelf  and  thofe  whofe  eftate  he  holds)  nothing 

^  4  Rep,  31,  32.  k  Co.  Litt.  114. 
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is  claimable  by  this  prefcription,  but  fuch  things  as  are  inci- 
dent, appendant,  or  appurtenant  to  lands  ;  for  it  would  be 
abfurd  to  claim  any  thing  as  the  confequence,  or  appendix, 
of  an  eftate,  with  which  the  thing  claimed  has  no  connexion: 
but,  if  he  prefcribes  in  himfelf  and  his  anceftors,  he  may 
prefcribe  for  any  thing  whatfoever  that  lies  in  grant ;  not 
only  things  that  are  appurtenant,  but  alfo  fu.n  as  may  be  in 
grofs  •.  Therefore  a  man  may  prefcribe,  that  he,  and  thofe 
whofe  eftate  he  hath  in  the  manor  of  Dale,  have  ufed  to  hold 
the  advowfon  of  Dale,  as  appendant  to  that  manor  :  but,  if 
the  advowfon  be  a  diftindl  inheritance,  and  not  appendant, 
then  he  can  only  prefcribe  in  his  anceftors.  So  alfo  a  man 
may  prefcribe  in  a  que  ejlate  for  a  common  appurtenant  to  a 
manor;  but,  if  he  would  prefcribe  for  a  common  in  grofs ^  he 
muft  prefcribe  in  himfelf  and  his  anceftors.  6.  Laftly,  we 
may  obferve,  that  eftates  gained  by  prefcription  are  not,  of 
courfe,  defcendible  to  the  heirs  general,  like  other  purchafed 
eftates,  but  are  an  exception  to  the  rule.  For,  properly 
fpeaking,  the  prefcription  is  rather  to  be  confidered  as  an 
evidence  of  a  former  acquifition,  than  as  an  acquifition  de 
novo:  and  therefore,  if  a  man  prefcribes  for  a  right  of  way 
in  himfelf  and  his  anceftors,  it  will  defcend  only  to  the 
blood  of  that  line  of  anceftors  in  whom  he  fo  prefcribes  ; 
the  prefcription  in  this  cafe  being  indeed  a  fpecies  of  defcent. 
But,  if  he  prefcribes  for  it  in  a  que  ejlate^  it  will  follow  the 
nature  of  that  eftate  in  which  the  prefcription  is  laid,  and 
be  inheritable  in  the  fame  manner,  whether  that  were  ac- 
quired by  defcent  or  purchafe  :  for  every  acceflbry  followcth 
the  nature  of  it's  principal. 

•  Lit;,  §.  183.     FJnch.  L,  104b 
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Chapter     the     eighteenth. 
Of     title     by     FORFEITURE. 


FORFEITURE  is  a  punifliment  annexed  bylaw  to 
fome  illegal  a6t,  or  negligence,  in  the  owner  of  lauds, 
tenements,  or  hereditaments  ;  whereby  he  lofes  all  his  in- 
tereft  therein,  and  they  go  to  the  party  injured,  as  a  recom- 
penfe  for  the  wrong  which  either  he  alone,  or  the  public  to- 
gether with  himfelf,  hath  fuftained. 

Lands,  tenements  and  hereditaments,  may  be  forfeited 
in  various  degrees  and  by  various  means  :  i.  By  crimes  and 
mifdemefnors.  2.  By  alienation  contrary  to  law.  3.  By 
non-prefentation  to  a  benefice,  when  the  forfeiture  is  deno- 
minated a  lapfe.  4.  By  fimony.  5.  By  non-performance  of 
condition.  6.  By  wafte.  7.  By  breach  of  copyhold  cufloms, 
8.  By  bankruptcy. 

I.  The  foundation -and  juftice  of  forfeitures  for  crimes  and 
mifdemefnors^  and  the  feveral  degrees  of  thofe  forfeitures,  pro- 
portioned to  the  feveral  offences,  have  been  hinted  at  in  the 
preceding  volume  ^  j  but  will  be  more  properly  confidered, 
and  more  at  large,  in  the  fourth  book  of  thefe  commentaries. 
At  prefent  I  {hall  only  obferve  in  general,  that  the  offences 
which  induce  a  forfeiture  of  lands  and  tenements  to  the 
crown  are  principally  the  following  fix  ;  i.  Treafon.  2.  Fe- 
lony.   3.  Mifprifion  of  treafon.    ^.Praemunire.  5.  Drawing 

a  Vol,  I.  pag.  299. 
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a  weapon  on  a  judge,  or  ftriking  any  one  in  the  prefence  of 
the  king's  principal  courts  of  juftice.  6.  Popifh  recufancy, 
or  non-obfervance  of  certain  laws  ena£led  in  reftraint  of  pa- 
pifts.  But  at  what  time  they  feverally  commence,  how  far 
they  extend,  and  how  long  they  endure,  will  with  greater 
propriety  be  referved  as  the  objedl  of  our  future  inquiries. 

II.  Lands  and  tenements  may  be  forfeited  by  alienation, 
or  conveying  them  to  another,  contrary  to  law.  This  is 
either  alienation  in  mortmain,  alienation  to  an  alien,  or  alie- 
nation hy  particular  tenants ;  in  the  two  former  of  which  cafes 
the  forfeiture  arifes  from  the  incapacity  of  the  alienee  to  take, 
in  the  latter  from  the  incapacity  of  the  alienor  to  grant. 

y         I.  Alienation  in  mortmain,  in  mortua  manu,  is  an  alie- 
nation of  lands  or  tenements  to  any  corporation,  fole  or  ag- 
gregate,   ecclefiaftical    or   temporal.     But   thefe    purchafes 
having  been  chiefly  made  by  religious  houfes,  in  confequence 
whereof  the  lands  became  perpetually  inherent  in  one  dead 
hand,  this  hath  occafioned  the  general  appellation  of  mort- 
main to  be  applied  t<i  fuch  alienations  '',  and  the  religious 
houfes  themfelves  to  be  principally  confidered  in  forming  the 
ftatutes  of  mortmain  :  in  deducing   the    hiftory   of  which 
!     ftatutes,  it  will  be  matter  of  curiofity  to  obferve  the  great 
!     addrefs  and  fubtile  contrivance  of  the  ecclefiaftics  in  eluding 
•     from  time  to  time  the  laws  in  being,  and  the  zeal  with  which 
I    fucceflive  parliaments  have  purfucd  them  through  all  their 
I    finefTes  :  how  new  remedies   were  ftill  the  parents  of  new 
1    evafions  ;  till   the  legiflature  at  lafl,  though  with  difficulty, 
{   hath  obtained  a  decifive  victory. 

By  the  common  law  any  man  might  difpofe  of  his  lands 
to  any  other  private  man  at  his  own  difcretion,  efpecially 
when  the  feodal  reftraints  of  alienation  were  worn  away. 
Yet  in  confequence  of  thefe  it  was  always,  and  is  ftill, 
necelTary ",  for  corporations  to  have  a  licence  of  mortmain 

k  See  Vol,  I.  p.'g.  479.  =  F.N.  B.  isi. 
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from  the  crown,  to  enable  them  to  purchafe  lands  :  for  as 
the  king  is  the  ultimate  lord  of  every  fee,  he  ought  not,  un- 
lefs  by  his  own  confent,  tolofe  his  privilege  of  efcheats  and 
other  feodal  profits,  by  the  vefting  of  lands  in  tenants  that 
can  never  be  attainted  or  die.  And  fuch  licences  of  mortmain 
feem  to  have  been  necelTary  among  the  Saxons,  above  fixty 
years  before  the  Norman  conqueft  ■*.  But,  befides  this  ge- 
neral licence  from  the  king,  as  lord  paramount  of  the  king- 
dom, it  was  alfo  requifite,  whenever  there  was  a  mefne  or  in- 
termediate lord  between  the  king  and  the  alienor,  to  obtain 
his  licence  alfo  (upon  the  fame  feodal  principles)  for  the 
alienation  of  the  fpecific  land.  And  if  no  fuch  licence  was 
obtained,  the  king  or  other  lord  might  rerpe6lively  enter  on 
the  lands  fo  aliened  in  mortmain,  as  a  forfeiture.  The  ne- 
ceflity  of  this  licence  from  the  crown  was  acknowleged  by 
the  conftitutions  of  Clarendon  ^,  in  refpe6l  of  advowfons, 
which  the  monks  always  greatly  coveted,  as  being  the 
groundwork  of  fubfequcnt  appropriations  ^.  Yet  fuch  were 
the  influence  and  ingenuity  of  the  clergy,  that  (notwithftand- 
ing  this  fundamental  principle)  we  find  that  the  largeft  and 
moft  confidcrable  dotations  of  religious  houfes  happened 
within  lefs  than  two  centuries  after  the  conqueft.  And 
(when  a  licence  could  not  be  obtained)  their  contrivance 
feems  to  have  been  this :  that,  as  the  forfeiture  for  fuch  alie- 
nations accrued  in  the  firft  place  to  the  immediate  lord  of  the 
fee,  the  tenant  who  meant  to  alienate  firft  conveyed  his  lands 
to  the  religious  houfe,  and  inftantly  took  them  back  again, 
to  hold  as  tenant  to  the  monaftery  ;  which  kind  of  inftanta- 
neous  feifin  was  probably  held  not  to  occafion  any  forfeiture  : 
and  then,  by  pretext  of  fome  other  forfeiture,  furrender,  or 
efcheat,  the  fociety  entered  into  thofe  lands  in  right  of  fuch 
their  newly  acquired  figniorv,  as  immediate  lords  of  the  fee. 
But,  when  thefe  dotations  began  to  grow  numerous,  it  was 
obferved  that  the  feodal  fervices,  ordained  for  the  defence  of 
the  kingdom,  were  every  day  vifibly  withdrawn  ;  that  the 
circulation  of  landed  property  from  man  to  man  began  to 

J  Selden.  Jan.  Angl.  1,  2.  §.  45.  et  confenfwne  ijj/ius.  c.  2.  ^,  D,  1164. 
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fta^nate  :  and  that  the  lords  were  curtailed  of  the  fruits  of 
their  figniories,  their  efcheats,  wardfhips,  reliefs,  and  the 
like  :  and  therefore,  in  order  to  prevent  this,  it  was  ordained 
by  the  fecondof  king  Henry  Ill's  great  charters  §,  and  after- 
wards by  that  printed  in  our  common  ftatute- books,  that  all 
fuch  attempts  fhould  be  void,  and  the  land  forfeited  to  the 
lord  of  the  fee  •". 

But,  as  this  prohibition  extended  only  to  religious  houfes^ 
bifhops  and  other  fole  corporations  were  not  included  therein ; 
and  the  aggregate  ecclefiaftical  bodies  (who,  fir  Edward 
Coke  obfervcs  ',  in  this  were  to  be  commended,  that  they 
ever  had  of  their  counfel  the  beft  learned  men  that  they  could 
get)  found  many  means  to  creep  out  of  this  ftatute,  by  buying 
in  lands  that  were  bona  fide  holden  of  themfelves  as  lords  of 
the  fee,  and  thereby  evading  the  forfeiture  ;  or  by  taking 
1^)  ^o"o  leafes  for  years,  which  firft  introduced  thofe  extenfive 
terms,  for  a  thoufand  or  more  years,  which  are  now  fo  fre- 
quent in  conveyances.  This  produced  the  ftatute  ^^  religiofis^ 
7  Edw.  I ;  which  provided,  that  no  perfon^  religious  or  other 
whatfoever,  fhould  buy,  or  fell,  or  receive,  under  pretence  of 
a  gift,  or  term  of  years,  or  any  other  title  whatfoever,  nor 
fliould  by  any  art  or  ingenuity  appropriate  to  himfelf,  any 
lands  or  tenements  in  mortmain  ;  upon  pain  that  the  imme- 
diate lord  of  the  fee,  or,  on  his  default  for  one  year,  the  lords 
paramount,  and,  in  default  of  all  of  them,  the  king,  might 
enter  thereon  as  a  forfeiture. 

This  feemed  to  be  a  fufficient  fecurity  againft  all  aliena- 
tions in  mortmain  :  but,  as  thefe  ftatutes  extended  only  to 
gifts  and  conveyances  between  the  parties,  the  religious 
houfes  now  began  to  fet  up  a  fidtitious  title  to  the  land, 
which  it  was  intended  they  ftiould  have,  and  to  bring  an 

S  A.  D.  1217.  cap,  43.  edit.  Oxon,  caetcro  tcrram  fuam  domu'i relig'iofaejic de- 

■  ^  Ncn  licet  alkuide  caetero-flare  lerrjm  derit,    et  Jufer   hoc    connjincatur,    donum 
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adion  to  recover  it  againft  the  tenant ;  who,  by  fraud  and 
collufion,  made  no  defence,  and  thereby  judgment  was  given 
for  the  religious  houfe,  which  then  recovered  the  land  by  fen- 
tence  of  law  upon  a  fuppofed  prior  title.  And  thus  they  had 
the  honour  of  inventing  thofe  fictitious  adjudications  of  right, 
which  are  fmce  become  the  great  afTurance  of  the  kingdom, 
under  the  name  of  common  recoveries.  But  upon  this  the 
ftatuteofWeftminfter  the  fecond,  13  Edw.  I.  c.  32.  enaded, 
that  in  fuch  cafes  a  jury  fhall  try  the  true  right  of  the  de- 
mandants or  plaintiffs  to  the  land,  and  if  the  religious  houfe 
or  corporation  be  found  to  have  it,  they  fhall  ftill  recover 
feifm  J  otherwife  it  fliall  be  forfeited  to  the  immediate  lord  of 
the  fee,  or  elfe  to  the  next  lord,  and  finally  to  the  king, 
upon  the  immediate  or  other  lord's  default.  And  the  like 
provifion  was  made  by  the  fuccceding  chapter  '','  in  cafe  the 
tenants  fet  up  erodes  upon  their  lands  (the  badges  of  knights 
templars  and  hofpitallers)  in  order  to  prote£l  them  from  the 
feodal  demands  of  their  lords,  by  virtue  of  the  privileges  of 
thofe  religious  and  military  orders.  And  fo  careful  was  this 
provident  prince  to  prevent  any  future  evafions,  that  when 
the  ftatute  of  quia  emptores,  18  Edw.  I.  abolifhed  all  fub- 
infeudations,  and  gave  liberty  for  all  men  to  alienate  their 
lands  to  be  holden  of  their  next  immediate  lord  ',  a  provifo 
was  inferted  ^  that  this  fhould  not  extend  to  authorize  any 
kind  of  alienation  in  mortmain.  And  when  afterwards  the 
method  of  obtaining  the  king's  licence  by  writ  of  ad  quod 
damnum  was  marked  out,  by  the  ftatute  27  Edw.  I.  ft.  2.  it 
was  farther  provided  by  ftatute  34  Edw.  I.  ft.  3.  that  no  fuch 
licence  fhould  be  efFedlual,  without  the  confent  of  the  mefne 
or  intermediate  lords. 

Yet  ftill  it  was  found  difHcuTt  Co  fet  bounds  to  ecclefi- 
aftical  ingenuity  :  for  when  they  were  driven  out  of  all  their 
former  holds,  they  devifed  a  new  method  of  conveyance,  by 
which  the  lands  were  granted,  not  to  themfelves  direftly,  but 
to  nominal  feoffees  to  the  ufe  of  the  religious  houfes  j  thus 
diftinguifhing  between  the  pojpjjion  and  the  ufe^  and  receiving 

Jt  cap.  33,  m  cap.  3, 
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the  a£^ual  profits,  while  the  feifin  of  the  land  remained  in  the 
nominal  feoffee;  who  was  held  by  the  courts  of  equity  (then 
under  the  direction  of  the  clergy)  to  be  bound  in  confcience 
to  account  to  his  cejiuy  que  ufe  for  the  rents  and  emoluments 
of  the  eftate.  And  it  is  to  thefe  inventions  that  our  praftifers 
are  indebted  for  the  introdudion  of  ufes  and  trufts,  the  foun- 
dation of  modern  conveyancing.  But,  unfortunately  for  the 
inventors  themfelves,  they  did  not  long  enjoy  the  advantage 
of  their  new  device ;  for  the  ftatute  15  Ric.  II.  c.  5.  ena6ls, 
that  the  lands  which  had  been  fo  purchafed  to  ufes  fliou'd  be 
amortifed  by  licence  from  the  crown,  or  elfe  be  fold  to  pri- 
vate perfons  ;  and  that,  for  the  future,  ufes  fhall  be  fubjedt 
to  the  ftatutes  of  mortmain,  and  forfeitable  like  the  lands 
themfelves.  And  whereas  the  ftatutes  had  been  eluded  by 
purchafing  large  tra6ts  of  land,  adjoining  to  churches,  and 
confecrating  them  by  the  name  of  church-yards,  fuch  fubtile 
imafrination  is  alfo  declared  to  be  within  the  compafs  of  the 
ftatutes  of  mortmain.  And  civil  or  lay  corporations,  as  well 
as  ecclefiaftical,  are  alfo  declared  to  be  within  the  mifchief, 
and  of  courfe  within  the  remedy  provided  by  thofe  falutary 
laws.  And,  laftly,  as  during  the  times  of  popery  lands  were 
frequently  given  to  fuperftitious  ufes,  though  not  to  any 
corporate  bodies ;  or  were  made  liable  in  the  hands  of  heirs 
and  devifees  to  the  charge  of  obits,  chaunteries,  and  the  like, 
which  were  equally  pernicious  in  a  well-governed  ftate  as 
aftual  alienations  in  mortmain  ;  therefore  at  the  dawn  of  the 
i-efoimation,  the  ftatute  23  Hen.  VIII.  c.  10.  declares,  that 
all  future  <jrants  of  lands  for  any  of  the  purpofes  aforefaid,  if 
oraated  for  any  longer  term  than  tv/enty  years,  fliall  be  void. 

B  u  T,  during  all  this  time,  it  was  in  the  power  of  the 
crov/n,  bv  granting  a  licence  of  mortmain,  to  remit  the 
forfeiture,  fo  far  as  related  to  it's  own  rights  ;  and  to  enable 
any  fpiritual  or  other  corporation  to  purchafe  and  hold  any 
lands  or  tenements  in  perpetuity  :  which  prerogative  is  de- 
clared and  confirmed  by  the  ftatute  18  Edw.  III.  ft.  3.  c.  3. 
But,  as  doubts  were  conceived  at  the  time  of  the  revolu- 
tion how  far  fuch  licence  was  valid  ",  fincc  the  king  had  no 

r.  2  Hawk.  P.  C.  391. 
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power  to  difpenfe  with  the  ftatutes  of  mortmain  by  a  claufe 
of  non  ebjlante  °,  which  was  the  ufual  courfe,  though  it  feems 
to  have  been  unneceflaryP :  and  as,  by  the  gradual  declenfion 
of  mefne  figniories  through  the  long  operation  of  the  ftatute 
of  qziia  emptores^  the  rights  of  intermediate  lords  were  reduced 
to  a  very  fmall  compafs ;  it  was  therefore  provided  by  the 
ftatute  7  &  8  W.  III.  c.  37.  that  the  crown  for  the  future  at 
it's  own  difcretion  may  grant  licences  to  aliene  or  take  in 
mortmain,  of  whomfoevcr  the  tenements  may  be  holden. 

After  the  diflblution  of  monafteries  under  Henry  VIII, 
though  the  policy  of  the  next  popifh  fucceflbr  affeded  to 
grant  a  fecurity  to  the  pofleflbrs  of  abbey  lands,  yet,  in  order 
to  regain  fo  much  of  them  as  either  the  zeal  or  timidity  of 
their  owners  might  induce  them  to  part  with,  the  ftatutes  of 
mortmain  were  fufpended  for  twenty  years  by  the  ftatute 
I  &  2  P.  &  M.  c.  8.  and,  during  that  time,  any  lands  or 
tenements  were  allowed  to  be  granted  to  any  fpiritual  corpo- 
ration without  any  licence  whatfoever.  And,  long  after- 
wards, for  a  much  better  purpofe,  the  augmentation  of  poor 
livings,  it  was  cnadcd  by  the  ftatute  17  Car.  II.  c.  3.  that 
appropriators  may  annex  the  great  tithes  to  the  vicarages ; 
and  that  all  benefices  under  100/.  per  annum  may  be  aug- 
mented by  the  purchafe  of  lands,  without  licence  of  mortmain 
in  either  cafe  :  and  the  like  provifion  hath  been  fince  made, 
in  favour  of  the  governors  of  queen  Anne's  bounty  '^.  It  hath 
alfo  been  held  ',  that  the  ftatute  23  Hen.  VIII.  before-men- 
tioned did  not  extend  to  any  thing  hnt  fuperjiitious  ufes  j  and 
that  therefore  a  man  may  give  lands  for  the  maintenance  of 
a  fchool,  an  hofpital,  or  any  other  charitable  ufes.  But  as 
it  was  apprehended  from  recent  experience,  that  perfons  on 
their  deathbeds  might  make  large  and  improvident  difpo- 
fitions  even  for  thefe  good  purpofes,  and  defeat  the  political 
ends  of  the  ftatutes  of  mortmain  ;  it  is  therefore  enadled  by 
the  ftatute  9  Geo.  II.  c.  36.  that  no  lands  or  tenements,  or 
money  to  be  laid  out  thereon,  fhall  be  given  for  or  charged 

•  Stat.  I  W.  &  M.  ft.  2.  c,  2.  q  Stat,  2  &  3  Ann,  c.  n. 
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with  any  charitable  ufes  whatfoever,  unlefs  by  deed  indented, 
executed  in  the  prefence  of  two  witnefTes  twelve  calendar 
months  before  the  death  of  the  donor,  and  enrolled  in  the 
court  of  chancery  within  fix  months  after  it's  execution,' 
(except  flocks  in  the  public  funds,  which  may  be  transferred 
within  fix  months  previous  to  the  donor's  death)  and  unlefs 
fuch  gift  be  made  to  take  effedl  immediately,  and  be  without 
power  of  revocation  :  and  that  all  other  gifts  fhall  be  void. 
The  two  univerfities,  their  colleges,  and  the  fcholars  upon 
the  foundation  of  the  colleges  of  Eton,  Winchefter,  and 
Weftminfter,  are  excepted  out  of  this  a£t :  but  fuch  ex- 
emption was  granted  with  this  provifo,  that  no  college  fhall 
be  at  liberty  to  purehafe  more  advowfons,  than  are  equal  in 
number  to  one  moiety  of  the  fellows  or  ftudents,  upon  the 
refpeftive  foundations. 

2.  Secondly,  alienation  to  an  alien  is  alfo  a  caufe  of  for- 
feiture to  the  crown  of  the  lands  fo  alienated  j  not  only  on 
account  of  his  incapacity  to  hold  them,  which  occafions  him 
to  be  pafled  by  in  defcents  of  land  %  but  likewife  on  account 
of  his  prefumption  in  attempting,  by  an  ail  of  his  own,  to 
acquire  any  real  property  ;  as  was  obferved  in  the  preceding 
volume '. 

3.  Lastly,  alienations  by  particular  tenants,  when  they 
are  greater  than  the  law  entitles  them  to  make,  and  deveft 
the  remainder  or  reverfion  %  are  alfo  forfeitures  to  him  whofe 
right  is  attacked  thereby.  As,  if  tenant  for  his  own  life 
alienes  by  feoffment  or  fine  for  the  life  of  another,  or  in  tail, 
or  in  fee  ;  thefe  being  eftates,  which  either  mufl:  or  may  laft 
longer  than  his  own,  the  creating  them  is  not  only  beyond 
his  power,  and  inconfiftent  with  the  nature  of  his  intereft, 
but  is  alfo  a  forfeiture  of  his  own  particular  eftate  to  him  in 
remainder  or  reverfion ".  For  which  there  feem  to  be  two 
reafons.  Firft,  becaufe  fuch  alienation  amounts  to  a  renun- 
tiation  of  the  feodal  connexion  and  dependence ;  it  implies  a 
refufal  to  perform  the  due  renders  and  fervices  to  the  lord  of 

«  See  pag.  249,  250.  ^  Co.  Litt.  251. 
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the  fee,  of  which  fealty  is  conftantly  one;  and  it  tends  in  it'^ 
confequence  to  defeat  and  deveft  the  remainder  cr  reverfion 
cxpeflant:  ^s  therefore  that  is  put  in  jeopardy,  by  fuch  a£l 
of  the  particular  tenant,  it  is  but  juft  that,  upon  difcovery, 
the  particular  eftate  fhould  be  forfeited  and  taken  from 
him,  who  has  (hewn  fo  manifeft  an  inclination  to  make  an 
improper  ufe  of  it.  The  other  reafon  is,  becaufe  the  parti- 
cular tenant,  by  granting  a  larger  eftate  than  his  own,  has 
by  his  own  zSt  determined  and  put  an  entire  end  to  his  own 
original  intereft ;  and  on  fuch  determination  the  next  taker 
is  entitled  to  enter  regularly,  as  in  his  remainder  or  reverfion. 
The  fame  law,  which  is  thus  laid  down  with  regard  to  te- 
nants for  life,  holds  alfo  with  refpedl  to  all  tenants  of  the 
mere  freehold,  ol*  of  chattel  interefts  ;  but  if  tenant  in  tail 
alienes  in  fee,  this  is  no  immediate  forfeiture  to  the  remainder- 
man, but  a  mere  difcont'inuance  (as  it  is  called^)  of  the  eftate- 
tail,  which  the  iflue  may  afterwards  avoid  by  due  courfe  of 
law*  :  for  he  in  remainder  or  reverfion  hath  only  a  very  re- 
mot^  and  barely  poUible  intereft  therein,  until  the  ifllie  in 
tail  ts  extinil.  But,  in  cafe  of  fuch  forfeitures  by  particular 
tenants,  all  legal  eftates  by  them  before  created,  as  if  tenant 
for  twenty  years  grants  a  leafe  for  fifteen,  and  all  charges  by 
him  lawfully  made  on  the  lands,  Ihall  be  good  and  av:ailable 
in  law  'f .  For  the  law  will  not  hurt  an  innocent  leflee  for 
the  fault  of  his  lelfor ;  nor  permit  the  leflbr,  after  he  has 
granted  a  good  and  lawful  eftate,  by  his  own  aft  to  avoid  it, 
and  defeat  the  intereft  w^hich  he  himfelf  has  created. 

EiQUiVALENT,  both  in  it's  nature  and  it's  confequences, 
to  an  illegal  alienation  by  the  particular  tenant,  is  the  civil 
crime  of  difclaimer  ;  as  where  a  tenant,  who  holds  of  any 
lord,  negle6t:s  to  render  him  the  due  fervices,  and,  upon  an 
a<Stion  brought  to  recover  them,  difclaims  to  hold  of  his  lord. 
Which  dilclaimer  of  tenure  in  any  court  of  record  is  a  for- 
feiture of  the  lands  to  the  lord  ^,  upon  reafons  moft  appa- 
rently feodal.     And  fo  likewife,  if  in  any  court  of  record  the 

w  See  book  III.  ch.  lo.  y  Co.  Litt.  233. 
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particular  tenant  does  any  aiSl  which  amounts  to  a  virtual 
difclaimer  ;  if  he  claims  any  greater  eftate  than  was  granted 
him  at  the  firft  infeodation,  or  takes  upon  himfelf  thofc  rights 
which  belong  only  to  tenants  of  a  fuperior  clafs  ^  j  if  he  affirms 
the  reverfion  to  be  in  a  ftranger,  by  accepting  his  fine,  at- 
torning as  his  tenant,  collufive  pleading,  and  the  like  ^  ;  fuch 
behaviour  amounts  to  a  forfeiture  of  his  particular  eftate. 

III.  Lapse  is  a  fpecies  of  forfeiture,  whereby  the  right 
of  prefentation  to  a  church  accrues  to  the  ordinary  by  negle6l 
of  the  patron  to  prefent,  to  the  metropolitan  by  neglect  of 
the  ordinary,  and  to  the  king  by  negle£l  of  the  metropolitan, 
p'or  it  being  for  the  intereft  of  religion,  and  the  good  of  the 
public,  that  the  church  fhould  be  provided  with  an  officiating 
minifter,  the  law  has  therefore  given  this  right  of  lapfe,  in 
order  to  quicken  the  patron ;  who  might  otherwife,  by  fuf- 
fcring  the  church  to  remain  vacant,  avoid  paying  his  eccle- 
fiaftical  dues,  and  fruftrate  the  pious  intentions  of  his  ancef^ 
tors.  This  right  of  lapfe  was  firft  eftabliftied  about  the  time 
(though  not  by  the  authority')  of  the  council  of  Lateran'', 
which  was  in  the  reign  of  our  Henry  the  fecond,  when  the 
biftiops  firft  began  to  exercife  univerfally  the  right  of  inftitu- 
tion  to  churches  "=.  And  therefore,  where  there  is  no  right 
of  inftitution,  there  is  no  right  of  lapfe:  fothat  no  donative 
can  lapfe  to  the  ordinary  '^,  unlefs  it  hath  been  augmented  by 
the  queen's  bounty  s.  But  no  right  of  lapfe  can  accrue, 
whea  the  original  prefentation  is  in  the  crown  *'. 

The  term,  in  which  the  title  to  prefent  by  lapfe  accrues 
from  the  one  to  the  other  fucceffively,  is  fix  calendar  months'; 
(following  in  this  cafe  the  computation  of  the  church,  and 
not  the  ufual  one  of  the  common  law)  and  this  exclufive  of 

a  Co  Litt.  a 52.  ^  Bro.  Abr.  tit.  ^ar.  Imped,  3  Cro, 

b  Ibid.  253.  Jac.  51S. 

c  2  Roll.  Abr.  336.  pi.  10.  g  Stat,  i  Geo.  I.  ft.  2.  c.  10. 

J  Bradon. /.  4.  tr.z,  f.  3.  ^  Stat.  i7Edw.  II.  c.  8,  2lnft.  273. 

e  Sec  pag.  23,  ^  6  Rep.  62.     Regiftr,  42, 
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the  day  of  the  avoidance ''.  But,  if  the  bifliop  be  both  patron 
and  ordinary,  he  fhall  not  have  a  double  time  allowed  him 
to  collate  in  '  ;  for  the  forfeiture  accrues  by  law,  whenever 
the  negligence  has  continued  fix  months  in  the  fame  perfon. 
And  alfo,  if  the  bifhop  doth  not  collate  his  own  clerk  imme- 
diately to  the  living,  and  the  patron  prefcnts,  though  after 
the  fix  months  are  lapfed,  yet  his  prefentation  is  good,  and 
the  bifliop  is  bound  to  inftitute  the  patron's  clerk  "".  For  as 
the  law  only  gives  the  bifliop  this  title  by  lapfe,  to  punifli 
the  patron's  negligence,  there  is  no  reafon  that,  if  the  bifliop 
himfelf  be  guilty  of  equal  or  greater  negligence,  the  patron 
fliould  be  deprived  of  his  turn.  If  the  bifliop  fuffer  the  pre- 
fentation to  lapfe  to  the  metropolitan,  the  patron  alfo  has  the 
fame  advantage  if  he  prefents  before  the  arch-bifliop  has  filled 
up  the  benefice  ;  and  that  for  the  fame  reafon.  Yet  the  or- 
dinary cannot,  after  lapfe  to  the  metropolitan,  collate  his 
own  clerk  to  the  prejudice  of  the  arch-biftiop  ".  For  he  had 
no  permanent  right  and  intereft  in  the  advowfon,  as  the 
patron  hath,  but  merely  a  temporary  one;  which  having  neg- 
lected to  make  ufe  of  during  the  time,  he  cannot  afterwards 
retrieve  it.  But  if  the  prefentation  lapfes  to  the  king,  pre- 
rogative here  intervenes  and  makes  a  difi^erence  ;  and  the 
patron  fliall  never  recover  his  right,  till  the  king  has  fatisfied 
his  turn  by  prefentation :  for  7iullu}n  tempus  occurrit  regi  °.  And 
therefore  it  may  feem,  as  if  the  church  might  continue  void 
for  ever,  unlefs  the  king  fliall  be  pleafed  to  prefent ;  and  a 
patron  thereby  be  abfolutely  defeated  of  his  advowfon.  But 
to  prevent  this  inconvenience,  the  law  has  lodged  a  power 
in  the  patron's  hands,  of  as  it  were  compelling  the  king  to 
prefent.  For  if,  during  the  delay  of  the  crown,  the  patron 
himfelf  prefents,  and  his  clerk  is  inftituted,  the  king  indeed 
by  prefenting  another  may  turn  out  the  patron's  clerk ;  or, 
after  indu(Stion,  may  remove  him  by  quare  impedit :  but  if  he 
does  not,  and  the  patron's  clerk  dies  incumbent,  or  is  cano- 
nically  deprived,  the  king  hath  loft  his  right,  which  was  only 
to  the  next  or  firft  prefentation  p. 

k  2  Inft.  361.  n  2  Roll.  Abr.  368. 

1  Gibf.  Cod.  769.  o  Dr.  &St.  d.  2.C.  36.  Cro.Car.355. 

Pi  a  Inft.  273.  P  7  Rep.  aS.     Cro,  Eliz.  4.4. 
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I  N  cafe  the  benefice  becomes  void  by  death,  or  ceflion 
through  plurality  of  benefices,  there  the  patron  is  bound  to 
take  notice  of  the  vacancy  at  his  own  peril  ;  for  thefe  are 
matters  of  equal  notoriety  to  the  patron  and  ordinary  :  but 
in  cafe  of  a  vacancy  by  refignation,  or  canonical  deprivation, 
or  if  a  clerk  prefented  be  refufed  for  infufficiency,  thefe  being 
inattefs  of  which  the  bifliop  alone  is  prefumed  to  be  cogni- 
zant, here  the  law  requires  him  to  gjve  notice  thereof  to  the 
patron,  othcrwife  he  can  take  no  advantage  by  way  of  lapfe''. 
Neither  fliall  any  lapfe  thereby  accrue  to  the  metropolitan  or 
to  the  king  ;  for  i"  is  univerfally  true,  that  neither  the  arch- 
biiliop  or  the  king  (hall  ever  prefent  by  lapfe,  but  where  the 
immediate  ordinary  might  have  collated  by  lapfe,  within  the 
iix  months,  and  hath  exceeded  his  time  :  for  the  firft  ilep  or 
beginning faileth,  et  quod  non habet  pr'inchimn^  non habetfinem  '. 
If  the  bifhop  refufe  or  negle6l  to  examine  and  admit  the 
patron'i  clerk,  without  good  reafon  alfigncd  or  notice  given, 
he  is  ftiled  a  difturber  by  the  law,  and  fliall  not  have  any 
title  to  prefent  by  lapfe;  for  no  man  fnall  take  advantage  of 
his  own  wrong  ^  Alfo  if  the  right  of  prefentation  be  litigi- 
ous or  contefted,  and  an  a6lion  be  brought  againft  the  biftiop 
to  try  the  title,  no  lapfe  fhall  incur  till  the  queftion  of  right 
be  decided '. 

IV.  ^Y  fimo7iy^  the  right  of  prefentation  to  a  living  is  for- 
feited, and  veiled  pro  hac  vice  in  the  crown.  Simony  is  the 
corrupt  prefentation  of  any  one  to  an  ecclefiaftical  benefice 
for  money,  gift,  or  reward.  It  is  fo  called  from  the  re- 
femblance  it  is  faid  to  bear  to  the  fin  of  Simon  Magus, 
though  the  purchafing  of  holy  orders  feems  to  approach  nearer 
to  his  ofFence.  It  was  by  the  canon  law  a  very  grievous 
crime :  and  is  fo  much  the  more  odious,  becaufe,  as  fir 
Edward  Coke  obferves  ",  it  is  ever  accompanied  with  perjury; 
for  the  prefentee  is  fworn  to  have  committed  no  fimony. 
However  it  was  not  an  ofFence  punifhable  in  a  criminal  way 

q  4Re,).  7<;.     a  Infl.  63Z.  '  Co.  Lift.  344. 

r  Co.  Lift.  34^,  345.  "  3  Infl.  156. 

»  a  Roll,  Abr.  369. 
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at  the  common  law*';  it  being  thought  fufEcient  to  leave  the 
clerk  to  ecclefiaftical  cenfures.  But  as  thefe  did  not  affeft 
the  fimoniacal  patron,  nor  were  efficacious  enough  to  repel 
the  notorious  pra£iice  of  the  thing,  divers  adls  of  parliament 
have  been  made  to  reftrain  it  by  means  of  civil  forfeitures  ; 
which  the  modern  prevailing  ufage,  with  regard  to  fpiritual 
preferments,  calls  aloud  to  be  put  in  execution.  I  fhall 
briefly  conlider  them  in  this  place,  becaufe  they  diveft  the 
corrupt  patron  of  the  right  of  prefentation,  and  veil  a  new 
right  in  the  crown. 

By  the  ftatute  31  Eliz.  c.  6.  it  is  for  avoiding  of  fimony 
enadled,  that  if  any  patron  for  any  corrupt  confideration,  by 
gift  or  promife,  directly  or  indiredtly,  fhall  prefent  or  collate 
any  perfon  to  an  ecclefiaftical  benefice  or  dignity  ;  fuch  pre- 
fentation fhall  be  void,  and  the  prefentee  be  rendered  inca- 
pable of  ^ver  enjoying  the  fame  benefice:  and  the  crown  fhall 
prefent  to  it  for  that  turn  only  ".  Alfo  by  the  ftatute  12  Ann. 
flat.  2.  c.  12.  if  any  perfon  for  money  or  profit  fhall  procure, 
in  his  own  name  or  the  name  of  any  other,  the  next  prefen- 
tation to  any  living  ecclefiaftical,  and  ftiall  be  prefented 
thereupon,  this  is  declared  to  be  a  fimoniacal  contrail;  and 
the  party  is  fubjeiled  to  all  the  ecclefiaftical  penalties  of  fi- 
mony,  is  difabled  from  holding  the  benefice,  and  the  prefen- 
tation devolves  to  the  crown. 

Upon  thefe  ftatutes  many  queftions  have  arifen,  with  re- 
gard to  what  is,  and  what  is  not  fimony.  And,  among 
others,  thefe  points  feem  to  be  clearly  fettled  :  i.  That  to 
purchafe  a  prefentation,  the  living  being  actually  vacant,  is 
qpen  and  notorious  fimony  y;  this  being  exprefsly  in  the  face 
of  the  ftatute.  2.  That  for  a  clerk  to  bargain  for  the  next 
prefentation,  the  incumbent  being  fick  and  about  to  die,  was 
fimony,  even  before  the  ftatute  of  queen  Anne  ^  :  and  now, 
by  that  ftatute,  to  purchafe,  either  in  his  own  name  or 
another's,  the  next  prefentation,  and  be  thereupon  prefented 

w  Moor.  ,564.  y  Cro.  Eliz.  788.     Moor.  914, 

X  For  other  penalties  infiifted  by  this         ^  Hob.  165. 
ftatiue,  fee  book  IV,  ch.  4, 
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at  any  future  time  to  the  living,  is  diredl  and  palpable  fimony. 
But,  3.  It  is  held  that  for  a  father  to  purchafe  fuch  a  prefen- 
tation,  in  order  to  provide  for  his  fon,  is  not  fimony :  for 
the  fon  is  not  concerned  in  the  bargain,  and  the  father  is  by 
nature  bound  to  make  a  provifion  for  him  ^.  4.  That  if  a 
fimoni-acal  contradl  be  made  with  the  patron,  the  clerk  not 
being  privy  thereto,  the  prefentation  for  that  turn  ftiail  in- 
deed devolve  to  the  crown,  as  a  punifliment  of  the  guilty 
patron  ;  but  the  clerk,  who  is  innocent,  does  not  incur  any 
difability  or  forfeiture  ''.  5.  That  bonds  given  to  pay  money 
to  charitable  ufes,  on  receiving  a  prefentation  to  a  living, 
are  not  fimoniacal  '^,  provided  the  patron  or  his  relations  be 
not  benefited  thereby  "* ;  for  this  is  no  corrupt  confideration, 
moving  to  the  patron.  6.  That  bonds  of  refignation,  in  cafe 
of  non-refidence  or  taking  any  other  living,  are  not  fimonia- 
cal ^ ;  there  being  no  corrupt  confideration  herein,  but  fuch 
only  as  is  for  the  good  of  the  public.  So  alfo  bonds  to  re- 
fign,  when  the  patron's  fon  comes  to  canonical  age,  are 
legal ;  upon  the  reafon  before  given,  that  the  father  is  bound 
to  provide  for  his  fon^  7.  Laftly,  general  bonds  to  refign  at 
the  patron's  requeft  are  held  to  be  legal  ^  :  for  they  may 
poflibly  be  given  for  one  of  the  legal  confiderations  before- 
mentioned;  and  where  there  is  a  poflibility  that  a  tranfa£tion 
may  be  fair,  the  law  will  not  fuppofe  it  iniquitous  without 
proof.  But,  if  the  party  can  prove  the  contradt  to  have 
been  a  corrupt  one,  fuch  proof  will  be  admitted,  in  order  to 
fhew  the  bond  fimoniacal,  and  therefore  void.  Neither  will 
the  patron  be  fufFered  to  make  an  ill  ufe  of  fuch  a  general 
bond  of  refignation  j  as  by  extorting  a  compofition  for  tithes, 
procuring  an  annuity  for  his  relation,  or  by  demanding  a  re- 
fignation wantonly  or  without  good  caufe,  fuch  as  is  approved 
by  the  law;  as,  for  the  benefit  of  his  own  fon,  or  on  ac- 
count of  non-refidence,  plurality  of  livings,  orgrofs  immo- 
rality in  the  incumbent ''. 

a  Cro.  Eliz,  686.     Moor.  916.  f  Cro.  Jac.  248.  274. 

t>  3  Inft.  154.     Cro.  Jae.  385,  S  Cro.  Car.  i8o.     Stra,  227. 

=  Noy,  142.  h  I  Vern.  411.     1  Equ,  Caf.  abr, 

i  Stra.  534.  86,  87,     Stra,  534. 
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V.  The  next  kind  of  forfeitures  are  thofe  by  breach  or 
non-performance  of  a  condition  annexed  to  the  eftate,  either 
exprefsly  by  deed  at  it's  original  creation,  or  impliedly  by 
law  from  a  principle  of  natural  reafon.  Both  which  we  con- 
fidered  at  large  in  a  former  chapter '. 

VI.  I  THEREFORE  now  procccd  to  another  fpecies  of  for- 
feiture, viz.  by  wajie.  Wafte,  vajium^  is  a  fpoil  or  dcftruc- 
tion  in  houfes,  gardens,  trees,  or  other  corporeal  heredita- 
ments, to  the  diflierilbn  of  him  that  hath  the  remainder  or 
reverfion  in  fee-fimpk  or  fee-tail  ^. 

Waste  is  either  voluntary,  which  is  a  crime  of  commif- 
lion,  as  by  pulling  down  a  houfe  j  or  it  is  permijftve,  which 
is  a  matter  of  omiflion  only,  as  by  fufFcring  it  to  fall  for 
want  of  neceflary  reparations.  Whatever  does  a  lading  da- 
mage to  the  freehold  or  in^ieritance  is  wafte '.  Therefore 
removing  wainfcot,  floors,  or  other  things  once  fixed  to  the 
freehold  of  a  houfe,  is  wafte"".  If  a  houfe  be  deftroyed  by 
tempeft,  lightening,  or  the  like,  which  is  the  ail  of  provi- 
dence, it  is  no  wafte  :  but  otherwife,  if  the  houfe  be  burnt 
by  the  carelefTnefs  or  negligence  of  the  lefTee ;  though  now 
by  the  ftatute  6  Ann.  c.  31.  no  adlion  will  lie  againft  a  te- 
nant for  an  accident  of  this  kind.  Wafte  may  alfo  be  com- 
mitted in  ponds,  dove-houfes,  warrens,  and  the  like  ;  by 
fo  reducing  the  number  of  the  creatures  therein,  that  there 
will  not  be  fufficient  for  the  reverfioner  when  he  comes  to 
the  inheritance".  Timber  alfo  is  part  of  the  inheritance*. 
Such  are  oak,  afh,  and  elm  in  all  places  :  and  in  fome  par- 
ticular countries,  by  local  cuftom,  where  other  trees  are 
generally  ufed  for  building,  they  are  thereupon  confidered  as 
timber  ;  and  to  cut  down  fuch  trees,  or  top  them,  or  do  any 
other  adl  whereby  the  timber  may  decay,  is  wafte  p.  But 
underwood  the  tenant  may  cut  down  at  any  feafonable  time 

i  See  chap.  lo.  pag.  152.  «  Co.  Litt.  53. 
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that  he  pleafes  "^ ;  and  may  take  fufficient  eftovers  of  com- 
mon right  for  houfe-bote  and  cart-bote ;  unlefs  reftrained 
(which  is  ufual)  by  particular  covenants  or  exceptions'". 
The  converfion  of  land  from  one  fpecies  to  another  is  wafte. 
To  convert  wood,  meadow,  or  pafture,  into  arable  j  to 
turn  arable,  meadow,  or  pafture,  into  woodland  j  or  to  turn 
arable  or  woodland  into  meadow  or  pafture ;  are  all  of  them 
wafte  ^  For,  as  fir  Edward  Coke  obferves  %  it  not  only 
changes  the  courfe  of  hufbandry,  but  the  evidence  of  the 
eftate ;  when  fuch  a  clofe,  which  is  conveyed  and  defcribed 
as  pafture,  is  found  to  be  arable,  and  e  converfo.  And  the 
fame  rule  is  obferved,  for  the  fame  reafon,  with  regard  to 
converting  one  fpecies  of  edifice  into  another,  even  though 
it  is  improved  in  it's  value  ".  To  open  the  land  to  fearch  for 
mines  of  metal,  'coal,  i^c,  is  wafte ;  for  that  is  a  detriment 
to  the  inheritance "  :  but,  if  the  pits  or  mines  were  open 
before,  it  is  no  wafte  for  the  tenant  to  continue  digging  them 
for  his  own  ufe  "^ ;  for  it  is  now  become  the  mere  annual 
profit  of  the  land.  Thefe  three  are  the  general  heads  of 
wafte,  viz,  in  houfes,  in  timber,  and  in  land.  Though, 
as  was  before  faid,  whatever  elfe  tends  to  the  deftru£lion,  or 
depreciating  the  value,  of  the  inheritance,  is  confidered  by 
the  law  as  wafte. 

Let  us  next  fee,  who  are  liable  to  be  punifhed  for  com- 
mitting wafte.  And  by  the  feodal  law,  feuds  being  origi- 
nally granted  for  life  only,  we  find  that  the  rule  was  general 
for  all  vafals  or  feudatories  ;  "y?  vafallus  feudum  dijjipaverity 
*^  aut  inftgni  detrimento  detenus  fecerit^  privabitur  ^"  But  in 
our  antient  common  law  the  rule  was  by  no  means  fo  large  : 
for  not  only  he  that  was  feifed  of  an  eftate  of  inheritance 
might  do  as  he  pleafed  with  it,  but  alfo  wafte  was  not  pu- 
nifliable  in  any  tenant,  fave  only  in  three  perfons  ;  guardian 
in  chivalry,    tenant  in   dower,    and   tenant  by   the  cur- 

q  a  Roll,  Abr.  817.  "  i  Lev.  309. 
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tefy  y  ;  and  not  in  tenant  for  life  or  years  ^.  And  the  reafon 
of  the  diverfity  was,  that  the  eftate  of  the  three  forme*-  was 
created  by  the  a6t  of  the  law  itfelf,  which  therefore  gave  a 
remedy  ag^iinfl:  them  ;  but  tenant  for  life,  or  for  years,  came 
in  by  the  demife  and  leafc  of  the  owner  of  the  fee,  and  there- 
fore he  might  have  provided  againft  the  committing  of  \  afte 
by  his  leflee ;  and  if  he  did  not,  it  was  his  own  default. 
But,  in  favour  of  the  owners  of  the  inheritance,  the  fta- 
tutes  of  Marlbridge  ^  and  Glocefter  ''  provided,  that  the  writ 
of  wafte  Hiall  not  only  lie  againft  tenants  by  the  law  of  Eng- 
land, (or  curtefy)  and  thofe  in  dower,  but  againft  any  far- 
mer or  other  that  holds  in  any  manner  for  life  or  years.  So 
that,  for  above  five  hundred  years  paft,  all  tenants  merely  for 
life,  or  for  any  lefs  eftate  (except  tenants  by  ftatute merchant, 
ftatute  ftaple,  recognizance,  or  elegit,  againft  whom  the 
debtor  may  fet  off^  the  damages  in  account  ^)  have  been  pu- 
nifhable  or  liable  to  be  impeached  for  wafte,  both  voluntary 
and  permiffive  ;  unlefs  their  leafcs  be  made,  as  fometimes 
they  are,  without  impeachment  of  wafte,  abfque  itnpetitione 
vajli ;  that  is,  with  a  provifion  or  protection  that  no  man 
fhall  impetere,  or  fue  him,  for  wafte  committed. 

The  punifhment  for  wafte  committed  was,  by  common 
law  and  the  ftatute  of  Marlbridge,  only  fmgle  damages '' :  ex- 
cept in  the  cafe  of  a  guardian,  who  alfo  forfeited  his  ward- 
ship *=  by  the  provifions  of  the  great  charter  ^ :  but  the  ftatute 
of  Glocefter  dire£ls,  that  the  other  four  fpecies  of  tenants 
fliall  lofe  and  forfeit  the  place  wherein  the  wafte  is  com- 
mitted, and  alfo  treble  damages,  to  him  that  hath  the  inhe- 
ritance. The  expreffion  of  the  ftatute  is,  "  he  fliall  forfeit 
'*  the  thing  which  he  hath  wafted  ;"  and  it  hath  been  deter- 
mined, that  under  thefe  words  X^q  place  is  alfo  included  s.  And 
if  wafte  be  ^ontfparfim,  or  here  and  there,  all  over  a  wood, 
the  whole  wood  fliall  be  recovered  ;  or  if  in  feveral  rooms  of  a 

y  It  was  however  a  doubt  whether  ^  6  Edw.  I.  c.  5. 

wafte  was  punifhable  at  the  common  law  <=  Co.  Litt.  54. 

in  tenant  by  the  curtefy.     Regift.  72.  "^  2  Inft,  146. 

'Bro.  Ahr.  tit.  iuajle.%2>.     2  Infi.  5CI.  >:   Ih'id,  ^oo. 

z  2  Inft.  299.  f  9  Hen.  III.  c.4. 

a  52  Hen,  III,  c.  23.  S  2  Inft.  303.  houfc. 
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houfe,  the  whole  houfe  fhall  be  forfeited  ^  ;  becaufe  it  is  im- 
practicable for  the  reverfioner  to  enjoy  only  the  identical 
places  wafted,  when  lying  interfpcrfcd  with  the  other.  But 
if  wafte  be  done  only  in  one  end  of  a  wood  (or  perhaps  in 
one  room  of  a  houfe,  if  that  can  be  conveniently  feparatcd 
from  the  reft)  that  part  only  is  the  locus  vajiatus,  or  thing 
wafted,  and  that  only  {hall  be  forfeited  to  the  reverfioner  '. 

VII.  A  SEVENTH  fpecies  of  forfeiture  is  that  of  copyhold 
eftates,  by  breach  of  the  cujloms  of  the  manor.  Copyhold 
eftates  are  not  only  liable  to  the  fame  forfeitures  as  thofc 
which  are  held  in  focage,  for  treafon,  felony,  alienation,  and 
wafte  ;  whereupon  the  lord  may  feize  them  without  any  pre- 
fentment  by  the  homage  "^ ;  but  alfo  to  peculiar  forfeitures, 
annexed  to  this  fpecies  of  tenure,  which  are  incurred  by  the 
breach  of  either  the  general  cuftoms  of  all  copyholds,  or  the 
peculiar  local  cuftoms  of  certain  particular  manors.  And 
we  may  obferve  that,  as  thefe  tenements  were  originally 
holden  by  the  loweft  and  moft  abjeft  vafals,  the  marks  of 
feodal  dominion  continue  much  the  ftrongeft  upon  this  mode 
of  property.  Moft  of  the  offences,  which  occafioned  a  re- 
fumption  of  the  fief  by  the  feodal  law,  and  were  denomi- 
nated y^/fj;?/^?^^,  per  quas  vafallus  amitteret  feudum  ',  ftill  con- 
tinue to  be  caufes  of  forfeiture  in  many  of  our  modern  co- 
pyholds. As,  by  fubtradion  of  fuit  and  fervice*";  ft  domi- 
Jium  defervire  noluerh  "  :  by  difclaiming  to  held  of  the  lord, 
or  fwearing  himfelf  not  his  copyholder  °  ;  ft  dominum  ejura- 
vit^  i.  e.  negavlt  fe  a  domino  feudum  habere  p  :  by  negledl  to 
be  admitted  tenant  within  a  year  and  a  day  'J  j  ft  per  annum. 
€t  dmn  ceffaverit  In  petenda  invejlitura  "■ ;  by  contumacy  in 
not  appearing  in  court  after  three  proclamations  ^  \  ft  a  doml- 
no  ter  citatus  7ion  comparuerit  * ;  or  by  refufing,  when  fworn 
of  the  homage,  to  prefent  the  truth  accord iflg  to  his  oath  "  j 

»>  Co.  Litt.  54;  P   Tend,  l.z.t.  34.  &  t,  26.  §.  J. 

'  2  Infl,  304.  <]  Plowd.  372. 

fc  2  Vcntr.  38.     Cro.  Eliz.  499,  r  Fevd.  I.  2.  t.  24. 

i  Feud.  I.  2.  t.  26.  in  calc.  «  8  Rep.  99.     Co.  Copyh.  §.  57. 

m  3  Leon.  ig8.     Dyer.  211,  *  Feud,  1. 1.  t.  22. 

n  Feud.  /.I.  ;.  21.  «  Co,  Copyh,  §,  57. 

•Cp.Copyh.  §,  57. 
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ft  pares  veritatem  mverint^  et  dicantfe  nefcire,  cumfciant  *.  In 
thefe,  and  a  variety  of  other  cafes,  which  it  is  impoffible 
here  to  enumerate,  the  forfeiture  does  not  accrue  to  the  lord 
till  after  the  offences  are  prefented  by  the  homage,  or  jury 
of  the  lord's  court  baron  "  ;  per  laudamentum  parlum  fuo- 
rum  y  :  or,  as  it  is  more  fully  exprefTed  in  another  place  % 
nemo  miles  adimatur  de  pojfejjione  fui  beneficit^  niji  convi^a  culpa y 
quae  Jit  laudanda  *  per  judicium  parium  [uorum. 

VIII.  The  eighth  and  laft  method,  whereby  lands  and 
tenements  may  become  forfeited,  is  that  of  bankruptcy,  or 
the  a6l  of  becoming  a  bankrupt :  which  unfortunate  perfon 
may,  from  the  feveral  defcriptions  given  of  him  in  our  fta- 
tute  law,  be  thus  defined ;  a  trader,  who  fecretes  himfelf, 
or  does  certain  other  afls,  tending  to  defraud  his  creditors. 

Who  fhall  be  fuch  a  trader,  or  what  afts  are  fufficient  to 
denominate  him  a  bankrupt,  with  the  feveral  connected  con- 
fequences  refulting  from  that  unhappy  fituation,  will  be  bet- 
ter confidered  in  a  fubfequent  chapter ;  when  we  fhall  en- 
deavour more  fully  to  explain  it's  nature,  as  it  moft  imme- 
diately relates  to  perfonal  goods  and  chattels.  I  ihall  only 
here  obferve  the  manner  in  which  the  property  of  lands  and 
tenements  are  transferred,  upon  the  fuppofition  that  the  owner 
of  them  is  clearly  and  indifputably  a  bankrupt,  and  that  a 
commifHon  of  bankrupt  is  awarded  and  iiTued  againfl  him. 

By  the  ftatute  13EIIZ.  c.  7.  the  commiiTioners  for  that 
purpofe,  when  a  man  is  declared  a  bankrupt,  fhall  have  full 
power  to  difpofc  of  all  his  lands  and  tenements,  which  he 
had  in  his  own  right  at  the  time  when  he  became  a  bankrupt, 
or  which  fhall  defcend  or  come  to  him  at  any  time  afterwards, 
before  his  debts  are  fatisfied  or  agreed  for ;  and  all  lands  and 
tenements  which  were  purchafed  by  him  jointly  with  his 
wife  or  children  to  his  own  ufe,  (or  fuch  interefl  therein  as 
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he  may  lawfully  part  with)  or  purchafed  with  any  other  per- 
fon  upon  fecret  truft  for  his  own  ufe ;  and  to  caufe  them  to 
be  appraifed  to  their  full  value,  and  to  fell  the  fame  by  deed 
indented  and  inrolled,  or  divide  them  proportionably  among 
the  creditors.  This  ftatute  exprefsly  included  not  only  free, 
but  copyhold,  lands  :  but  did  not  extend  to  eftates-tail,  far- 
ther than  for  the  bankrupt's  life  j  nor  to  equities  of  redemp- 
tion on  a  mortgaged  eftate,  wherein  the  bankrupt  has  no  le- 
gal intereft,  but  only  an  equitable  reverfion.  Whereupon  the 
ftatute  21  Jac.  I.  c.  19.  enadts,  that  the  commiffioners  fhall 
be  impowered  to  fell  or  convey,  by  deed  indented  and  in- 
rolled,  any  lands  or  tenements  of  the  bankrupt,  wherein  he 
fhall  be  feifed  of  an  eftate-tail  in  pofleflion,  remainder,  or 
reverfion,  unlefs  the  remainder  or  reverfion  thereof  (hall  be 
in  the  crown  j  and  that  fuch  fale  fhall  be  good  againft  all 
fuch  iflues  in  tail,  remainder-men,  and  reverfioners,  whom 
the  bankrupt  himfelf  might  have  barred  by  a  common  reco- 
very, or  other  means  :  and  that  all  equities  of  redemption 
upon  mortgaged  eftates,  {hall  be  at  the  difpofal  of  the  com- 
miffioners ;  for  they  fhall  have  power  to  redeem  the  fame,  as 
the  bankrupt  himfelf  might  have  done,  and  after  redemption 
to  fell  them.  And  alfo,  by  this  and  a  former  ail  ^,  all  frau- 
dulent conveyances  to  defeat  the  intent  of  thefe  ftatutes  are 
declared  void  ;  but  that  no  purchafor  bona  fide,  for  a  good 
or  valuable  confideration,  fhall  be  affected  by  the  bankrupt 
laws,  unlefs  the  commiffion  be  fued  forth  within  five  years 
after  the  adl  of  bankruptcy  committed. 

By  virtue  of  thefe  flatutes  a  bankrupt  may  lofe  all  his  real 
eftates ;  which  may  at  once  be  transferred  by  his  commiffi- 
oners to  their  affignees,  without  his  participation  or  confent. 

b  I  Jac,  I,  c.  15. 


Ch.  19;  vf   Things,  '2S7 

Chapter    the    nineteenth. 
Of     title     by     ALIENATION, 


TH  E  moft  ufual  and  univerfal  method  of  acquiring  a 
title  to  real  eftates  is  that  of  alienation,  conveyance, 
or  purchafe  in  it's  limited  fenfe  :  under  which  may  be  com- 
prized any  method  wherein  eftates  are  voluntarily  refigned 
by  one  man,  and  accepted  by  another;  whether  that  be  ef- 
fected by  falc,  gift,  marriage  fettlemcnt,  devife,  or  other 
tranfmillloh  of  property  by  thfe  mutual  confent  of  the  parties. 

This  means  of  taking  eftates,  by  alienation,  is  not  of 
equal  antiquity  in  the  law  of  England  with  that  of  taking 
them  by  defcent.  For  we  may  remember  that,  by  the  feodal 
law  '*,  a  pure  and  genuine  feud  could  not  be  transferred  from 
one  feudatory  to  another  without  the  confent  of  the  lord  j 
left  thereby  a  feeble  or  fufpicious  tenant  might  have  been 
fubftituted  and  impofed  upon  him  to  perform  the  feodal  fer- 
vicds,  inftead  of  one  on  whofe  abilities  and  fidelity  he  could 
depend.  Neither  could  the  feudatory  then  fubje<Sl  the  land 
to  his  debts  ;  for,  if  he  might,  the  feodal  reftraint  of  alie- 
nation would  have  been  eafily  fruftrated  and  evaded  ''.  Andj 
as  he  could  not  aliene  it  in  his  lifetime,  fo  neither  could  he 
by  will  defeat  the  fucceflion,  by  devifing  his  feud  to  another 
family  \  nor  even  alter  the  courfe  of  ir,  by  impofing  parti- 
cular limitations,  or  prefcribing  an  unufual  path  of  defcent. 
Nor,  in  fhort,  could  he  aliene  the  eftate,  even  with  the  con- 
fent of  the  lord,  unlefs  he  had  alfo  obtained  the  confent  of 
his  own  next  apparent,  or  prefumptive,  heir  •=.  And  there- 
fore it  was  very  ufual  in  antient  feoffments  to  exprefs,  that 

a  See  pag.  57.  c  C»,  Litt.  04.     Wjjght,  i63. 

'»  iPtud,  1.  I,  t.  27. 

the 
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the  alienation  was  made  by  confent  of  the  heirs  of  the  feof- 
for j  or  fometimes  for  the  heir  apparent  himfelf  to  join  with 
the  feoffor  in  the  grant ''.  And,  on  the  other  hand,  as  the 
feodal  obligation  was  looked  upon  to  be  reciprocal,  the  lord 
could  not  aliene  or  transfer  his  figniory  without  the  confent 
of  his  vafal  :  for  it  was  efteemed  unreafonable  to  fubje<Sl:  a 
feudatory  to  a  new  fupcrior,  with  whom  he  might  have  a 
deadly  enmity,  without  his  own  approbation ;  or  even  to 
transfer  his  fealty,  without  his  being  thoroughly  apprized  of 
it,  that  he  might  know  with  certainty  to  whom  his  renders 
and  fervices  were  due,  and  be  able  to  diftinguifli  a  lawful  dif- 
trefs  for  rent  from  a  hoftile  feifing  of  his  cattle  by  the  lord 
of  a  neighbouring  clan  ^,  This  confent  of  the  vafal  was 
expreffed  by  what  was  called  attorning  ^,  or  profeffing  to  be- 
come the  tenant  of  the  new  lord  :  which  dc6trine  of  attorn- 
ment was  afterwards  extended  to  all  leflces  for  life  or  years. 
For  if  one  bought  an  eftate  with  any  leafe  for  life  or  years 
ftanding  out  thereon,  and  the  lefTee  or  tenant  refufed  to  at- 
torn to  the  purchafor,  and  to  become  his  tenant,  the  grant 
or  contra£t  was  in  moft  cafes  void,  or  at  leaft  incomplete  5  ; 
which  was  alfo  an  additional  clog  upon  alienations. 

But  by  degrees  this  feodal  feverity  is  worn  off;  and  ex- 
perience hath  {hewn,  that  property  beft  anfwers  the  purpofes 
of  civil  life,  efpecialiy  in  commercial  countries,  when  it's 
transfer  and  circulation  are  totally  free  and  unreftrained.  The 
road  was  cleared  in  the  firft  place  by  a  law  of  king  Henry  the 
firft,  which  allowed  a  man  to  fell  and  difpofe  of  lands  which 
he  himfelf  had  purchafed  ;  for  over  thefe  he  was  thought  to 
have  a  more  extenfive  power,  than  over  what  had  been 
tranfmitted  to  him  in  a  courfe  of  defcent  from  his  anccftors  ^ : 

<•  Madox,  Fc/tkk/.  ^«j/.  n°.3l6.3i9.  ticvo  fe  facramento  r.ct-o  item  dcmir.o  ac' 

AXJ,  qutreiiti  tbjiringehat -y  iJque  jufju  ouSiirh, 

e  Gilb.  Ten.  75.  D'Argentie  Ar.t'sq,  Ccnfuet.  Brit,  epud 

f  The  fame  do<5^rine   and   the  fame  Duficfne.  i.  819,  820. 
denominaticn  prevailed  in  Bretagne, —  S  Litt.  §.  551. 

poJJ'^ienes  in  junjJiliioisaBt'.is  non  alitor  ^  Ev.ftionci  -vel  scquijlticnn  fuas  det 

cppnbeitdi  pojfe,  quam  per  attourn.incei  cut  t!:agis  ve/it.     Terram  autem  quam  ti 

et  a-virances,  ut  Ujuifolent  ;  cum  i-afal-  parentes  deJcrurt,  non  mittat  extra  cogna- 

luSf  ejurato  prioris  dotnini  objtquio  et  fide,  fwmmfuam,     LL,  Hen,  I,  c.  70. 

a  doiSlrine: 
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a  dodlrine  which  is  countenanced  by  the  feodal  conftitutions 
themfelves  j  :  but  he  was  not  allowed  to  fell  the  whole  of  his 
own  acquirements,  fo  as  totally  to  difinherit  his  children,  any 
more  than  he  was  at  liberty  to  aliene  his  paternal  eftate  K 
Afterwards  a  man  feems  to  have  been  at  liberty  to  part  with 
all  his  own  acquifitions,  if  he  had  previoufly  purchafed  to 
him  and  his  affigns  by  name;  but,  if  his  aj/ig»s  were  not 
fpecified  in  the  purchafe  deed,  he  was  not  empowered  to 
aliene  ^  :  and  alfo  he  might  part  with  one  fourth  of  the  in- 
heritance of  his  anceftors  without  the  confent  of  his  heir'* 
By  the  great  charter  of  Henry  III "",  no  fubinfeudation  was 
permitted  of  part  of  the  land,  unlefs  fufficient  was  left  to 
anfwer  the  fervices  due  to  the  fuperior  lord,  which  fuffici- 
ency  was  probably  interpreted  to  be  one  half  or  moiety  of 
the  land".  But  thefe  reftri<Sbions  were  in  general  removed 
by  the  ftatute  of  quia  emptores  °,  whereby  all  perfons,  except 
the  king's  tenants  in  capite^  were  left  at  liberty  to  aliene  all 
or  any  part  of  their  lands  at  their  own  difcretion  p.  And 
even  thefe  tenants  in  capite  were  by  the  ftatute  i  Edw.  IIL 
c.  12.  permitted  to  aliene,  on  paying  a  fine  to  the  king''. 
By  the  temporary  ftatutes  7  Hen. VII.  c.  3.  and  3  Hen.VIIL 
€.  4.  all  perfons  attending  the  king  in  his  wars  were  allowed 
to  aliene  their  lands  without  licence,  and  were  relieved  from 
other  feodal  burdens.  And,  laftly,  thefe  very  fines  for  alie- 
nations were,  in  all  cafes  of  freehold  tenure,  entirely  abo- 
lifhed  by  the  ftatute  12  Car.  IL  c.  24.  As  to  the  power  of 
charging  lands  with  the  debts  of  the  owner,  this  was  intro- 
duced fo  early  as  ftatute  Weftm.  2.  which  '  fubjeded  a  moiety 
of  the  tenant's  lands  to  executions,  for  debts  recovered  by 
law :  as  the  whole  of  them  was  likewife  fubjedled  to  be 
pawned  in  a  ftatute  merchant  by  the  ftatute  de  mercatoribus^ 
made  the  fame  year,  and  in  a  ftatute  ftaple  by  ftatute  27  Edw. 
III.  c.  g.  and  in  other  fimilar  recognizances  by  ftatute  23  Hen. 

j  Feud,  I.  z.  t,  39.  I  Mirr.  ih'id. 

•  S'l  quejium  tantum  hahuerit  is,  qui  *  9  Hen.  III.  c.  32, 

farttm  terrae  fuae  donare  volumt,  tunc  "  Dalrymple  of  feuds.  95. 

findmloctMicet-^jidnontotumquaeflum,  o  18  Edw.  I.  c.  r. 

^uxa  non  potefi  fillum  fuum  haeredem  ex-  P  See  p ag.  7a.  91. 

haeredare.     Glanvil.  l.-j,  c.  i,  q  2  Inft.  67. 

k  Mirr.  c.i.  §.  3,  This  is  alfo  borrow-  »  13  Edw.  I.  c.  l8« 
e4fiom  the  feodal  law,  F*ud,l,z.  r.48. 
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Vllf.  c.  6.  And,  now,  the  whole  of  them  is  not  only  fub- 
je6l  to  be  pawned  for  the  debts  of  the  owner,  but  likewife 
to  be  abfolutely  fold  for  the  benefit  of  trade  and  commerce 
by  the  feveral  ftatutes  of  bankruptcy.  The  reftraint  of  de~ 
vifing  lands  by  will,  except  in  fome  places  by  particular  cuf- 
tom,  lafted  longer ;  that  not  being  totally  removed,  till  the 
abolition  of  the  military  tenures.  The  dodlrine  of  attorn- 
ments continued  ftill  later  than  any  of  the  reft,  and  became 
extremely  troublefome,  though  many  methods  were  invented 
to  evade  them  j  till,  at  laft,  they  were  made  no  longer  ne- 
ceiTary,  by  ftatutes  4&  5  Ann.  c.  16.  and  xi  Geo.  II.  c.  19. 

In  examining  the  nature  of  alienation,  let  us  firft  enquire, 
briefly,  who  mayaliene  and  to  tvhom;  and  then,  more  largely 
how  a  man  may  aliene,  or  the  feveral  modes  of  conveyance. 

I.  Who  may  aliene,  and  to  whom  ;  or,  in  other  words, 
who  is  capable  of  conveying  and  who  of  purchafing.  And 
herein  we  muft  confider  rather  the  incapacity,  than  capacity, 
of  the  feveral  parties  :  for  all  perfons  in  pojfejfion  are,  prima 
fade,  capable  both  of  conveying  and  purchafing,  unlefs  the 
Jaw  has  laid  them  under  any  particular  difabilities.  But,  if 
a  man  has  only  in  him  the  right  of  either  pofi^efiion  or  pro- 
perty, he  cannot  convey  it  to  any  other,  left  pretended  titles 
might  be  granted  to  great  men,  whereby  juftice  might  be 
trodden  down,  and  the  weak  oppreffed  ^  Yet  reverfions  and 
vcftcd  remainders  may  be  granted  ;  becaufe  the  pofleffion 
of  the  particular  tenant  is  the  pofi'efllcn  of  him  in  reverfion 
or  remainder  :  but  contingencies,  and  mere  pojfibilities,  though 
they  may  be  releafcd,  or  devifed  by  will,  or  may  pafs  to  the 
heir  or  executor,  yet  cannot  (it  hath  been  faid)  be  afligned 
to  a  ftranger,  unlefs  coupled  with  fome  prefent  intereft '". 

Persons  attainted  of  treafon,  felony,  znd  praemunire,  are 
incapable  of  conveying,  from  the  time  of  the  offence  com- 
mitted, provided  attainder  follows' :  for  fuch  conveyance  by 
them  may  tend  to  defeat  the  king  of  his  forfeiture,  or  the 

s  Co.  Litt,  214.  Stra.  132. 

fSheppard's  touchfione.  238,  239.  '  Co.  Litt,  ij,2, 

32a,    XI  Mod,  152.    jP.  V/nis,  574.  .      -       , 
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lord  of  his  efcheat.  But  they  may  purchafe  for  the  benefit 
of  the  crown,  or  the  lord  of  the  fee,  though  they  are  difa- 
bled  to  hold:  the  lands  fo  purchafed,  if  after  attainder,  being 
fubjedb  to  immediate  forfeiture  ;  if  before,  to  efcheat  as  well 
as  forfeiture,  according  to  the  nature  of  the  crime".  So 
alfo  corporations,  religious  or  others,  may  purchafe  lands  ; 
yet,  unlefs  they  have  a  licence  to  hold  in  mortmain,  they 
cannot  retain  fuch  purchafe  j  but  it  Ihail  be  forfeited  to  the 
lord  of  the  fee. 

Idiots  and  perfons  of  nonfane  memory,  infants,  and 
perfons  under  durefs,  are  not  totally  difabled  either  to  convey 
or  purchafe,  hwtfub  ?iiodo  only.  For  their  conveyances  and 
purchafes  are  voidable,  but  not  aftually  void.  The  king  in- 
deed, on  behalf  of  an  idiot,  may  avoid  his  grants  or  other 
a6ts^.  But  it  hath  been  faid,  that  a  7:on  compos  himfelf, 
though  he  be  afterwards  brought  to  a  right  mind,  fhall  not 
be  permitted  to  allege  his  own  infanity  in  order  to  avoid  fuch 
grant :  for  that  no  man  fhall  be  allowed  to  ftultify  himfelf, 
or  plead  his  own  difability.  The  progrefs  of  this  notion  is 
fomewhat  curious.  In  the  time  of  Edward  I,  non  compos 
was  a  fufficient  plea  to  avoid  a  man's  own  bond'':  and  there 
is  a  writ  in  the  reglller  1  for  the  alienor  himfelf  to  recover 
lands  aliened  by  him  during  his  infanity  j  dumfuit  non  com- 
pos mentis  juae^  ut  dicit,  &'c.  But  under  Edward  III  a  fcru- 
pie  began  to  arife,  whether  a  man  fhould  be  permitted  to 
/i/t?;;//}?^  himfelf,  by  pleading  his  own  infanity*:  and,  after- 
wards, a  defendant  in  aflife  having  pleaded  a  releafe  by  the 
plaintiff  fmce  the  laft  continuance,  to  which  the  plaintiff  re- 
plied [ore  tcnusy  as  the  manner  then  was)  that  he  was  out  of 
his  mind  when  he  gave  it,  the  court  adjourned  the  aflife ; 
doubting,  whether  as  the  plaintiff  was  fane  both  then  and  at 
the  commencement  of  the  fuit,  he  fnould  be  permitted  to 
plead  an  intermediate  deprivation  of  reafon;  and  the  queftion 
was  afked,  how  he  came  to  remember  the  releafe,  if  out  of 
his  fenfes  when  he  gave  it  *.     Under  Henry  VI  this  way  of 

»  Hid',  z.  2a  Ed-~v.  I.  (prefixed  toMaynaid'syear- 

V'  Jhid.z^j.  bookEdw.  1I0/5/.23- 
X  Britton.  c.  28.  /«/;  66.  z  5  Edw.  III.  70. 

y  fol.ziS.SceilioMcmorarJ.Smccb.  »  3''} -^Jf- [■•  ^°' 
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reafoning  (that  a  man  fliall  not  be  allowed  to  difable  himfelf, 
by  pleading  his  own  incapacity,  becaufe  he  cannot  know 
what  he  did  under  fuch  a  fituation)  was  ferioufly  adopted  by 
the  judges  in  argument  ^ ;  upon  a  queftion,  whether  the  heir 
was  barred  of  his  right  of  entry  by  the  feoffment  of  his  in- 
fane  anceftor.    And  from  thefe  loofe  authorities,  which  Fitz- 
herbert,  does  not  fcruple  to  reject  as  being  contrary  to  rea- 
fon  '^^  the  maxim  that  a  man  (hall  not  ftultify  himfelf  hath 
been  handed  down  as  fettled  law** :  though  later  opinions, 
feeling  the  inconvenience  of  the  rule,  have  in  many  points 
endeavoured  to  reftrain  it''.    And,  clearly,  the  next  heir,  or 
other  perfon  interefted,  may,  after  the  death  of  the  idiot  or 
non  compos^  take  advantage  of  his  incapacity  and  avoid  the 
grant  *^.    And  fo  too,  if  he  purchafes  under  this  difability, 
and  does  not  afterwards  upon  recovering  his  fenfes  agree  to 
the  purchafe,  his  heir  may  either  waive  or  accept  the  eftate 
at  his  option  ^.     In  like  manner,  an  infant  may  waive  fuch 
purchafe  or  conveyance,  when  he  comes  to  full  age ;  or,  if 
he  does  not  then  a6lually  agree  to  it,  his  heirs  may  waive  it 
after  him ''.     Perfons  alfo,  who  purchafe  or  convey  under 
durefs,  may  affirm  or  avoid  fuch  tranfadlion,  whenever  the 
durefs  is  ceafed  \    For  all  thefe  are  under  the  proteftion  of 
the  law ;  which  will  not  fufFer  them  to  be  impofed  upon, 
through  the  imbecillity  of  their  prefent  condition  ;  fo  that 
their  a£ts  are  only  binding,  in  cafe  they  be  afterwards  agreed 
to,  when  fuch  imbecillity  ceafes.    Yet  the  guardians  or  com- 
mittees of  a  lunatic,  by  the  ftatute  11  Geo.  III.  c.  20.  are 
impowered  to  renew  in  his  right,  under  the  dire£lions  of  the 
court  of  chancery,  any  leafe  for  lives  or  years,  and  apply  the 
•profits  of  fuch  renewal  for  the  benefit  of  fuch  lunatic,  his 
heirs,  or  executors. 

The  cafe  of  a  feme-covert  is  fomewhat  different.  She 
may  purchafe  an  eftate  without  the  confent  of  her  hufband, 
and  the  conveyance  is  good  during  the  coverture,  till  he  avoids 

b  39  Hen.  VI.  4Z.  I  Equ.  caf.  abr.  279. 

c  F.  N.  B.  Z02.  ^  Perkins.  §.  21, 

d  Litt,  §.405.  Cro.  Eliz.jgS.  4Rep.  E  Co.  Litt.  2. 

,2-.  h  Ihid. 

cXomb.  469.     3  Mod.  31C,  311.  ^  i  Lift.  483,    5  Rep.  119. 
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it  by  fome  a£l  declaring  his  diiTent  ^.  And,  though  he  does 
nothing  to  avoid  it,  or  even  if  he  adually  confents,  the  feme- 
covert  herfelf  may,  after  the  death  of  her  hufband,  waive  or 
difagree  to  the  fame :  nay,  even  her  heirs  may  waive  it  after 
her,  if  fhe  dies  before  her  hufband,  or  if  in  her  widowhood 
{he  does  nothing  to  exprefs  her  confent  or  agreement  ^  But 
the  conveyance  or  other  contrail  of  a  feme-covert  (except  by 
fome  matter  of  record)  is  abfolutely  void,  and  not  merely 
voidable "";  and  therefore  cannot  be  affirmed  or  made  good 
by  any  fubfequent  agreement. 

The  cafe  of  an  alien  born  is  alfo  peculiar.  For  he  may 
purchafe  any  thing  ;  but  after  purchafe  he  can  ^(jA/ nothing, 
except  a  leafe  for  years  of  a  houfe  for  convenience  of  mer- 
chandize, in  cafe  he  be  an  alien-friend  :  all  other  purchafes 
(when  found  by  an  inqueft  of  office)  being  immediately  for- 
feited to  the  king ". 

Papists,  laftly,  and  perfons  profeffing  the  popifh  reli- 
gion, are  by  ftatute  11  &  12  W.  III.  c.  4.  difabled  to  purchafe 
any  lands,  rents,  or  hereditaments  ;  and  all  eftates  made  to 
their  ufe,  or  in  truft  for  them,  are  void.  But  this  ftatute  is 
conftrued  to  extend  only  to  papifts  above  the  age  of  eighteen  ; 
fuch  only  being  abfolutely  difabled  to  purchafe  :  yet  the  next 
proteftant  heir  of  a  papLft  under  eighteen  fhall  have  the  pro- 
fits, during  his  life :  unlefs  he  renounces  his  errors  within 
the  time  limited  by  law  ". 

II.  We  are  next,  but  principally,  to  enquire,  how  a 
man  may  aliene  or  convey  ;  which  will  lead  us  to  confider 
the  feveral  modes  of  conveyance. 

I  N  confequence  of  the  admlffion  of  property,  or  the 
giving  a  feparate  right  by  the  law  of  fociety  to  thofe  things 
which  by  the  law  of  nature  were  in  common,  there  was  ne- 
ceflarily  fome  means  to  be  devifed,  whereby  that  feparate 
right  or  exclufive  property  fhould  be  originally  acquired  5 

k  Co.  Lift.  3.  n  Co.  Litt.  2. 

>  Ibid.  o  I  P.Wms.  354. 

^  jerkins,  §.  154.    i  Sid,  120, 
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which,  we  have  more  than  once  obfcrved,  was  that  of  occu- 
pancy or  firft  poffeffion.  But  this  pofTelTion,  when  once 
gained,  was  alfo  necefTarily  to  be  continued  ;  or  elfe,  upon  j 

one  man's  derelidlion  of  the  thing  he  had  fcifed,  it  would 
again  become  common,  and  all  thofe  mifchiefs  and  contenti- 
ons would  enfue,  which  property  was  introduced  to  prevent. 
For  this  purpofe  therefore,  of  continuing  the  pofleflion,  the 
municipal  law  has  eftablifhed  dtfcents  and  alleJiatlons :  the 
former  to  continue  the  pofTeilion  in  the  heirs  of  the  proprie- 
tor, after  his  involuntary  dereliction  of  it  by  his  death ;  the 
latter  to  continue  it  in  thofe  perfons,  to  whom  the  proprietor, 
by  his  own  voluntary  a6l,  (hall  choofe  to  relinquifli  it  in  his 
life-time.  A  tranflation,  or  transfer,  of  property  being 
thus  admitted  by  law,  it  became  neceflary  that  this  transfer 
fhould  be  properly  evidenced  :  in  order  to  prevent  difputes, 
either  about  the  faCl,  as  whether  there  was  any  transfer  at  all  j 
or  concerning  the  perfons,  by  whom  and  to  whom  it  was 
transferred ;  or  with  regard  to  the  fubjccl  matter,  as  what 
the  thing  transferred  confifted  of;  or,  lafvly,  with  relation 
to  the  mode  and  quality  of  the  transfer,  as  for  what  period 
of  time  (or,  in  other  words,  for  what  eftate  and  intereft) 
the  conveyance  was  made.  The  legal  evidences  of  this 
tranflation  of  property  are  called  the  common  ajjiirances  of  the 
kingdom  ;  whereby  every  man's  eftate  is  aflured  to  him,  and 
all  controverfjes,  doubts,  and  difficulties  are  either  prevented 
or  removed  s 

These  common  affurances  are  of  four  kinds:  i.  By 
matter  in  pais,  or  deed  ;  which  is  an  aflurance  tranfacted 
between  two  or  more  private  perfons  in  pais,  in  the  country  ; 
that  is  (according  to  the  old  common  law)  upon  the  very 
fpot  to  be  transferred.  2.  By  matter  of  record,  or  an  aflu- 
rance tranfa£led  only  in  the  king's  public  courts  of  record, 
3.  By  fpecial  cuftom^  obtaining  in  fome  particular  places, 
and  relating  only  to  fome  particular  fpecies  of  property. 
Which  three  are  fuch  as  take  efi'ecSl:  during  the  life  of  the 
party  conveying  or  afluring.  4.  The  fourth  takes  no  efFeft, 
till  after  his  death  j  and  that  is  by  devife,  contained  in  his  laft 
^ill  an4  teftament.    We  Ihall  treat  of  each  in  it's  order. 
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Chapter    the    twentieth. 
Of    alienation    bv    DEED. 


N  treating  of  deeds  I  (hall  'confider,  firft,  their  general 
nature ;  and,  next,  the  feveral  forts  or  kinds  of  deeds, 
with  their  refpecStive  incidents.  And  in  explaining  the  for- 
mer, I  fhall  examine,  firft,  what  a  deed  is ;  fecondly,  it's 
requifites  ;  and,  thirdly,  how  it  may  be  avoided. 

T.  First  then,  a  deed  is  a  writing  fealed  and  delivered  by 
the  parties  ^,  It  is  fometimes  called  a  charter,  carta^  from 
it's  materials  j  but  moll  ufually,  when  applied  to  the  tranf- 
adlions  of  private  fubje(5ts,  it  is  called  a  deed,  in  Latiny^^^w, 
y.xy  ihrfyv,  becaufe  it  is  the  moft  folemn  and  authentic  adt 
that  3  man  can  pofllbly  perform,  with  relation  to  the  difpofal 
of  his  property;  and  therefore  a  man  fhall  always  be  ejlopped 
by  his  own  deed,  or  not  permitted  to  aver  or  prove  any  thing 
in  contradidion  to  what  he  has  once  fo  folemnly  and  delibe- 
rately avowed  '°.  If  a  deed  be  made  by  more  parties  than  one, 
there  ought  to  be  regularly  as  many  copies  of  it  as  there  are 
parties,  and  each  fhould  be  cut  or  indented  (formerly  in 
acute  angles  injlar  dcni'ium^  but  at  prefent  in  a  waving  line) 
on  the  top  or  fide,  to  tally  or  correfpond  with  the  other; 
which  deed,  fo  made,  is  called  an  indenture.  Formerly, 
when  deeds  were  more  concife  than  at  prefent,  it  was  ufual 
to  write  both  parts  on  the  fame  piece  of  parchment,  with 
fome  word  or  letters  of  the  alphabet  written  between  them ; 
through  which  the  parchment  was  cut,  either  in  a  ftrait  or 

»  Co.  Litt.  171.  b  piowj,  434, 
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indented  line,  in  fuch  a  manner  as  to  leave  half  the  word  on 
one  part  and  half  on  the  other.  Deeds  thus  made  were  de- 
nominated j5''z§'''^/'^«  by  the  canonifts'^  j  and  with  us  chiro- 
grapha^  or  hand-writings  *• ;  the  word  cirographum  or  cyro- 
graphum  being  ufually  that  which  was  divided  in  making  the 
indenture  :  and  this  cuftom  is  ftill  preferved  in  making  out 
the  indentures  of  a  fine,  whereof  hereafter.  But  at  length 
indenting  only  has  come  into  ufe,  without  cutting  through 
any  letters  at  all  j  and  it  feems  at  prefent  to  ferve  for  little 
other  purpofe,  than  to  give  name  to  the  fpecies  of  the  deed. 
When  the  feveral  parts  of  an  indenture  are  interchangeably 
executed  by  the  feveral  parties,  that  part  or  copy  which  is 
executed  by  the  grantor  is  ufually  called  the  original,  and  the 
reft  are  counterparts :  though  of  late  it  is  moft  frequent  for 
^11  the  parties  to  execute  every  part  j  which  renders  them  all 
originals.  A  deed  made  by  one  party  only  is  not  indented, 
but  polled  or  fhaved  quite  even  j  and  therefore  called  a  deed-^ 
poll)  or  a  fmgle  deed  '=. 

ir.  We  are  in  the  next  place  to  confider  the  requifiies  of  a 
deed.  The  firft  of  which  is,  that  there  be  perfons  able  to 
contra£l:  and  be  contracted  with,  for  the  purpofes  intended 
by  the  deed  ;  and  alfo  a  thing,  or  fubjedl  matter  to  be  con- 
traded  for;  all  which  muft  be  exprefled  by  fufficient  names ^ 
So  as  in  every  grant  there  muft  be  a  grantor,  a  grantee,  and 
a  thing  granted  i  in  every  leafe  a  leflbr,  a  leflee,  and  a  thing 
demifed. 

Secondly;  the  deed  muft  be  founded  upon  good  and 
{aB.cient  con/ideration.  Not  upon  an  u furious  contradt^j  nor 
upon  fraud  or  collufion,  either  to  deceive  purchafors  bona 
Jide^^  or  juft  and  lawful  creditors'  ;  any  of  which  bad  confi- 
derations  will  vacate  the  deed.  A  deed  alfo,  or  other  grant, 
made  without  any  confideration,  is,  as  it  were,  of  no  efFedl; 
for  it  is  conftrued  to  enure,  or  to  be  effedual,  only  to  the  ufe 
of  the  grantor  himfelf  ^,    The  confideration  may  be  either  a 

c  Lyndew.  /,  i.  /,  lo.  c.  x,  g  Stat.  13  Eliz.  c.  8. 

^  Mirror,  c.  2,.  §.  2.7.  ^  Stat.  27  Eliz.  c.  4. 
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goody  or  a  valuable  one,  A  good  confideration  is  fuch  as  that 
of  blood,  or  of  natural  love  and  afFedion,  when  a  man 
grants  an  eftate  to  a  near  relation  ;  being  founded  on  motives 
of  generofity,  prudence,  and  natural  duty  :  a  valuable  con- 
fideration is  fuch  as  money,  marriage,  or  the  like,  v/hichthe 
Jaw  efteems  an  equivalent  given  for  the  grant ' ;  and  is  there- 
fore founded  in  motives  of  juftice.  Deeds,  made  upon  good 
confideration  only,  are  confidered  as  merely  voluntary,  and 
are  frequently  fet  afide  in  favour  of  creditors,  and  bona  fide 
purchafors. 

Thirdly;  the  deed  muft  be  written,  or  I  prefume 
printed ;  for  it  m.ay  be  in  any  charadler  or  any  language ;  but 
it  muft  be  upon  paper  or  parchment.  For  if  it  be  written 
on  ftone,  board,  linen,  leather,  or  the  like,  it  is  no  deed  "'-. 
Wood  or  ftone  may  be  more  durable,  and  linen  lefs  liable  to 
rafurcs  j  but  writing  on  paper  or  parchment  unites  in  itfelf, 
more  perfectly  than  any  other  way,  both  thofe  defirable  quali- 
ties :  for  there  is  nothing  elfe  fo  durable,  and  at  the  fame  time 
fo  little  liable  to  alteration ;  nothing  fo  fecure  from  alteration, 
that  is  at  the  fame  time  fo  durable.  It  muft  alfo  have  the 
regular  ftamps,  impofed  on  it  by  the  feveral  ftatutes  for  the 
increafe  of  the  public  revenue ;  elfe  it  cannot  be  given  la 
evidence.  Formerly  many  conveyances  were  made  by  parol, 
or  word  of  mouth  only,  without  writing ;  but  thi*  giving  a 
handle  to  a  variety  of  frauds,  the  ftatute  29  Car.  II.  c.  3. 
enadls,  that  no  leafe  or  eftate  in  lands,  tenements,  or  heredi- 
taments, (except  leafes,  not  exceeding  three  years  from  the 
making,  and  whereon  the  referved  rent  is  at  leaft  two  thirds 
of  the  real  value)  fliall  be  looked  upon  as  of  greater  force 
than  a  leafe  or  eftate  at  will ;  unlefs  put  in  writing,  and 
figned  by  the  party  granting,  or  his  agent  lawfully  authorize4 
in  writing. 

FouRT  HLY  ;  the  matter  written  muft  be  legally  and  er^ 
derly  fet  forth  :  that  is,  there  muft  be  words  fufficient  tq 
ipecify  the  agreement  and  bind  the  parties  :  which  fuf&ci- 

J  3  Rep.  83,  *«  9o,  Litt.  zzg,   F.  N.  B.  122. 
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ency  muft  be  left  to  the  courts  of  law  to  determine ".  For 
it  is  not  abfolutely  necefl'ary  in  lav/,  to  have  all  the  formal 
parts  that  are  ufually  drawn  out  in  deeds,  fo  as  there  be  fuffi- 
cient  words  to  declare  clearly  and  legally  the  party's  meaning. 
But,  as  thefe  formal  and  orderly  parts  are  calculated  to  con- 
vey that  meaning  in  the  cleareft,  diftin6left,  and  moft  effec- 
tual manner,  and  have  been  well  confidered  and  fettled  by 
the  wifdom  of  fucceff.ve  ages,  it  is  prudent  not  to  depart 
from  them  without  good  reafon  or  urgent  neceffity  j  and 
therefore  I  will  here  mention  them  in  their  ufual  °  order. 

1.  The  pyemifes  may  be  ufed  to  fet  forth  the  number  and 
names  of  the  parties,  with  their  additions  or  titles.  They 
alfo  contain  the  recital,  if  any,  of  fuch-deeds,  agreements, 
or  matters  of  fact,  as  are  neceflary  to  explain  the  reafons 
upon  which  the  prefent  tranfaiiion  is  founded  :  and  herein 
alfo  is  fet  down  the  confideration  upon  which  the  deed  is 
made.  And  then  follows  the  certainty  of  the  grantor, 
grantee,  and  thing  granted  p. 

2,  3.  Next  come  the  habendum  and  tenendum'^.  The 
office  of  the  habcndujii  is  properly  to  determine  what  eftate  or 
intereft  is  granted  by  the  deed  :  though  this  may  be  per- 
formed, and  fometimes  is  performed,  in  the  premifes.  In 
which  cafe  the  hahendurn  may  leflfen,  enlarge,  explain,  or 
qualify,  but  not  totally  contradict  or  be  repugnant  to,  the 
eftate  granted  in  the  premifes.  As  if  a  grant  be  "  to  A  and 
*'^  the  heirs  of  his  body,"  in  the  premifes,  hahendum  "  to  hini 
"  and  his  heirs  for  ever,"  ox  vice  verfa  ;  here  A  has  an  eftate- 
tail,  and  a  fee-fitnple  expectant  thereon  ^  But,  had  it  been 
in  the  premifes  "  to  him  and  his  heirs,"  habendum  "  to  him 
"  for  life,"  the  habendum  would  be  utterly  void  ' ;  for  aa 
eftate  of  inheritance  is  vefted  in  him  before  the  habendu?n 
comes,  and  fhall  not  afterwards  be  taken  away,  or  devefted, 
by  it.  The  tenendu?n,  "  and  to  hold,"  is  now  of  very  little 
yfe,  and  is  only  kept  in  by  cuftom.     It  was  fometimes  for- 

n  Co,  Litt.  225.  >■  Co.  Litt.  2.1.    2  Ro'l,  Rep.  19.  23. 

°  Ji>'td.  6.  Cro.  Jac.  476. 
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nierly  ufed  to  fignify  the  tenure,  by  which  the  eftate  granted 
was  to  be  holden  ;  ■viz.  *'  tcnendmn per  fervit'ium  mUltare,  in 
*'  burgagio^  in  libera  focagio,  &c"  But,  all  thefe  being  now 
reduced  to  free  and  common  focage,  the  tenure  is  never  fpe- 
cified.  Before  the  ftatute  of  quia  emptojrs,  18  Edw.  I.  it  was 
alfo  fometimes  ufed  to  denote  the  lord  of  whom  the  land 
fliould  be  holden  :  but  that  ftatute  direfling  all  future  pur- 
chafors  to  hold,  not  of  the  immediate  grantor,  but  of  the 
chief  lord  of  the  fee,  this  ufe  of  the  tenendum  hath  been  alfo 
antiquated  ;  though  for  a  long  time  after  we  find  it  men- 
tioned in  antient  charters,  that  the  tenements  fliall  be  holden. 
de  capitalibus  dominis  feodi^  but,  as  this  exprefled  nothing 
more  than  the  ftatute  had  already  provided  for,  it  gradually 
grew  out  of  ufe. 

4.  Next  follow  the  terms  or  ftipulations,  if  any,  upon 
which  the  grant  is  made  :  the  firft  of  which  is  the  reddendum 
or  refervation,  whereby  the  grantor  doth  create  or  referve 
fomc  new  thing  to  himfcif  out  of  what  he  had  before  granted. 
As  *'  rendering  therefore  yearly  the  fum  of  ten  fhillings,  or 
*'  a  pepper  corn,  or  two  days  ploughing,  or  the  like  °." 
Under  the  pure  feodal  fyftem,  this-render,  rediius,  return, 
or  rent,  confiflcd  in  chivalry  principally  of  military  fervices  ; 
in  villenage,  of  the  moft  flavifh  offices  ;  and,  in  focage,  it 
ufually  conflfts  of  money,  though  it  may  confift  of  fervices 
ftill,  or  of  any  other  certain  profit  ^.  To  make  a  reddendum 
good,  if  it  be  of  any  thing  newly  created  by  the  deed,  the 
refervation  muft  be  to  the  grantors,  or  fome,  or  one  of  them, 
and  not  to  any  ftranger  to  the  deed  ^.  But  if  it  be  of  ajitient 
fervices  or  the  like,  annexed  to  the  land,  then  the  refervatioa 
may  be  to  the  lord  of  the  fee  y. 

5.  Another  of  the  terms  upon  which  a  grant  may  be 
made  is  a  condition  ;  which  is  a  claufe  of  contingency,  on  the 
happening  of  which  tlie  eftate  granted  may  be  defeated  ;  as 
"  provided  always,  that  if  the  mortgagor  ftiall  pay  the  mort-» 

t  Append.  N"^.  I.    MaJox.  Formtil.         ^  See  pag.  41. 
■pajfmi.  X  Plovvd.  15.    8  Rep,  yt. 
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**  gagee  500  /,  upon  fuch  a  day,  the  whole  eftatc  granted 
*'  fhall  determine  j"  and  the  like  ^. 

6.  Next  may  follow  the  claufe  of  warranty ;  whereby 
the  grantor  doth,  for  himfelf  and  his  heirs,  warrant  and  fe- 
cure  to  the  grantee  the  eftate  fo  granted  ^.    By  the  feodal  con- 
ftitution,  if  the  vafal's  title  to  enjoy  the  feud  was  difputed, 
he  might  vouch,  or  call,  the  lord  or  donor  to  warrant  or 
infure  his  gift ;  which  if  he  failed  to  do,  and  the  vafal  was 
€vi6led,  the  lord  was  bound  to  give  him  another  feud  of  equal 
value  in  recompenfe  ''.    And  fo,  by  our  antient  law,  if  be- 
fore the  ftatute  of  quia  emptores  a  man  enfeoffed  another  in 
fee,  by  the  feodal  verb  dedi^  to  hold  of  himfelf  and  his  heirs 
by  certain  fervices  ;    the  law  annexed  a  warranty  to  this 
grant,  which  bound  the  feoffor  and  his  heirs,  to  whom  the 
fervices  (which  were  the  confideration  and  equivalent  for  the 
gift)  were  originally  ftipulated  to  be  rendered  S     Or  if  a 
man  and  his  anceftors  had  immemorially  holden  land  of  ano- 
ther and  his  anceftors  by  the  fervice  of  homage  (which  was 
called  homage  auncejlr el)  this  alfo  bound  the  lord  to  warranty  •*; 
the  homage  being  an  evidence  of  fuch  a  feodal  grant.    And, 
upon  a  fimilar  principle,  in   cafe,  after  a  partition  or  ex- 
change of  lands  of  inheritance,  either  party  or  his  heirs  be 
cvi6led  of  his  fhare,  the  other  and  his  heirs  are  bound  to 
warranty  ^,  becaufe  they  enjoy  the  equivalent.    And  fo,  even 
at  this  day,  upon  a  gift  in  tail  or  leafe  for  life,  rendering  rent, 
the  donor  or  leffor  and  his  heirs  (to  whom  the  rent  is  pay- 
able) are  bound  to  warrant  the  title  ^     But  in  a  feoffment 
in  fee  by  the  verb  dedi^  lince  the  ftatute  oi  quia  emptores^  the 
feoffor  only  is  bound  to  the  implied  warranty,  and  not  his 
heirs  s ;  becaufe  it  is  a  mere  perfonal  contrail  on  the  part  of 
the  feoffor,  the  tenure  (and  of  courfe  the  antient  fervices) 
j"efulting  back  to  the  fuperior  lord  of  the  fee.    And  in  other 
forms  of  alienation,  gradually  introduced  fmce  that  flatutej 

z  Append.  N°.  II.  §.  2.  pag.  viii,  *  Litt.  §.  143. 
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no  warranty  whatfoever  is  implied  *■ ;  they  bearing  no  fort  of 
analogy  to  the  original  feodal  donation.  And  therefore  in 
fuch  cafes  it  became  neceffary  to  add  an  exprefs  claufe  of 
warranty,  to  bind  the  grantor  and  his  heirs  ;  which  is  a  kind 
of  covenant  real,  and  can  only  be  created  by  the  verb  war^ 
rant'1%0  or  warrant  *. 

These  exprefs  warranties  were  introduced,  even  prior  to 
the  ftatute  of  quia  empiores^  in  order  to  evade  the  ftriftnefs  of 
the  feodal  dodlrine  of  non -alienation  without  the  confent  of 
the  heir.     For,    though  he,   at  the  death  of  his  ancellor, 
might  have  entered  on  any  tenements  that  were  aliened 
without  his  concurrence,  yet,  if  a  claufe  of  warranty  was 
added  to  the  anceftor's  grant,  this  covenant  defcending  upon 
the  heir  infured  the  grantee  ;  not  fo  much  by  confirming  his 
title,  as  by  obliging  fuch  heir  to  yield  him  a  recompenfe  in 
lands  of  equal  value:  the  law,  in  favour  of  alienations,  fup- 
pofing  that  no  anceftor  would  wantonly  difmherit  his  next  of 
blood  ^  J  and  therefore  prefuming  that  he  had  received  a  valu- 
able confideration,  either  in  land,  or  in  money  which  had 
purchafed  land,  and  that  this  equivalent  defcended  to  the 
heir  together  with  the  anceftor's  warranty.     So  that  when 
either  an  anceftor,  being  the  rightful  tenant  of  the  freehold, 
conveyed  the  land  to  a  ftranger  and  his  heirs,  or  releafed  the 
right  in  fee-fimple  to  one  who  was  already  in  pofteflion,  and 
fuperadded  a  warranty  to  his  deed,  it  was  held  that  fuch  war- 
ranty not  only  bound  the  warrantor  himfelf  to  protedt  and 
aflure  the  title  of  the  warrantee,  but  it  alfo  bound  his  heir : 
and  this,  whether  that  warranty  was  Unealy  or  collateral  to  the 
title  of  the  land .    Lineal  warranty  was  where  the  heir  derived, 
or  might  by  poflibility  have  derived,  his  title  to  the  land 
warranted,  either  from  or  through  the  anceftor  who  made  the 
warranty;  as  where  a  father,  or  an  elder  fon  in  the  life  of 
the  father,  releafed  to  the  difleifor  of  cither  themfelves  or  the 
grandfather,  with  warranty,  this  was  lineal  to  the  younger 
fon '.    Collateral  warranty  was  where  the  heir's  title  to  the 
land  neither  was,  nor  could  have  been,  derived  from  the 

*»  Co.  Lltt.  102.  ^  Co.  Lltt.  373, 
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warranting  anceftor ;  as,  where  a  younger  brother  releafed 
to  his  father's  difleifor,  with  warranty,  this  was  collateral  to 
the  elder  brother™.  But  where  the  very  conveyance,  to 
which  the  warranty  was  annexed,  immediately  followed  a 
difleifin,  or  operated  itfelf  as  fuch  (as,  where  a  father  tenant 
for  years,  with  remainder  to  his  fon  in  fee,  aliened  in  fee* 
Jimple  with  warranty)  this,  being  in  its  original  manifeflly 
founded  on  the  tort  or  v/rong  of  the  warrantor  himfelf,  was 
called  a  warranty  co?nniencing  by  d'ljfeifin  ;  and,  being  too  pal* 
pably  injurious  to  be  fupported,  was  not  binding  upon  any 
heir  of  fuch  tortious  warrantor  ". 

In  both  lineal  and  collateral  warranty,  the  obligation  of 
the  heir  (in  cafe  the  warrantee  was  evicted,  to  yield  him  other 
lands  in  their  ftead)  was  only  on  condition  that  he  had  other 
fufficient  lands  by  defcent  from  the  warranting  anceftor". 
But  though,  without  aflets,  he  was  not  bound  to  infure  the 
title  of  another^    yet,   in  cafe  of  lineal  warranty,  whether 
aflets  defcended  or  not,  the  heir  was  perpetually  barred  from 
claiming  the  land  himfelf],  for,  if  he  could  fucceed  in  fuch 
claim,  he  would  then  gain  aflets  by  defcent  (if  he  had  them 
not  before)  and  muft  fulfil  the  warranty  of  his  anceftor  :  and 
the  fame  rule  p  was  with  lefs  juftice  adopted  alfo  in  refpe£l:  of 
collateral  warranties,  which  likewife  (though  no  aflets  def- 
cended) barred  the  heir  of  the  warrantor  from  claiming  the 
land  by  any  collateral  title ;  upon  the  prefumption  of  law 
that  he  might  hereafter  have  aflets  by  defcent  either  from  or 
through  the  fame  anceftor.    The  inconvenience  of  this  latter 
branch  of  the  rule  was  felt  very  early,  when  tenants  by  the 
curtefy  took  upon  them  to  aliene  their  lands  with  warranty  ; 
which  collateral  warranty  of  the  father  defcending  upon  his 
fon  (who  was  the  heir  of  both  his  parents)  barred  him  from 
claiming  his  maternal  inheritance;    to  remedy  which   the 
ftatute  of  Glocefter,  6  Edw.  I.  c.  3.  declared,  that  fuch  war- 
ranty fhould  be  no  bar  to  the  fon,  unlefs  aflTets  defcended 
from  the  father.    It  was  afterwards  attempted  in  50  Edw.  III. 

m  Litt.  §.  70^.  707.  "^  Co.  Lit».  102. 
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to  make  the  fame  provifion  univerfal,  by  enabling  that  no 
Collateral  warranty  fhould  be  a  bar,  unlefs  where  alTcts  def- 
cended  from  the  fame  anceftor  '' ;  but  it  then  proceeded  not 
to  efFecl.  However,  by  the  ftatute  u  Hen.  VH.  c.  20.  not- 
withftandlng  any  alienation  with  warranty  by  tenant  in  dower, 
the  heir  of  the  hufband  is  not  barred,  though  he  be  alfo  heir 
to  the  wife.  And  by  ftatute  4^5  Ann.  c.  16.  all  warranties 
by  any  tenant  for  life  fhall  be  void  againft  thofe  in  remainder 
or  reverfion  j  and  all  collateral  warranties  by  any  anceftor 
who  has  no  eftate  of  inheritance  in  pofleflion  fhall  be  void 
againft  his  heir.  By  the  wording  of  which  laft  ftatute  it 
fhould  feem,  that  the  legiflature  meant  to  allow,  that  the  col- 
lateral warranty  of  tenant  in  tail,  dcfccnding  (though  with- 
out affets)  upon  a  remainder-man  or  revcrfioner,  fhould  ftill 
bar  the  remainder  or  reverfion.  For  though  the  judges,  in 
expounding  the  ftatute  de  donis^  held  that,  by  analogy  to  the 
ftatute  of  Glocefter,  a  lineal  warranty  by  the  tenant  in  tail 
without  aflets  fhould  not  bar  the  iftiie  in  tail,  yet  they  held 
fuch  warranty  with  aflets  to  be  a  fufHcient  bar  ^  :  which  was 
therefore  formerly  mentioned  ^  as  one  of  the  ways  whereby  an 
eftate-tail  might  be  deftroyed  ;  it  being  indeed  nothing  mone 
in  efFeit,  than  exchanging  the  lands  entailed  for  others  of 
equal  value.  They  alfo  held  that  collateral  warranty  was  not 
within  the  ftatute  de  donis ;  as  that  acSt  was  principally  in- 
tended to  prevent  the  tenant  in  tail  from  difinheriting  his  own 
ifliie :  and  therefore  collateral  warranty  (though  without 
affets)  was  allowed  to  be,  as  at  common  law,  a  fufficientbar 
of  the  eftate  tail  and  all  remainders  and  reverfions  expeflant 
thereon  '.  And  io  it  ftill  continues  to  be,  notwithftanding 
the  ftatute  of  queen  Anne,  if  made  by  tenant  in  tail  in  pof- 
feflion  :  who  therefore  may  now,  without  the  forms  of  a  fine 
or  recovery,  in  fome  cafes  make  a  good  conveyance  in  fee- 
fimple,  by  fuperadding  a  warranty  to  his  grant;  which,  if 
accompanied  with  affets,  bars  his  own  ifiTue,  and  without 
them  bars  fuch  of  his  heirs  as  may  be  in  remainder  oj:  re- 
verfion. 

q  Co.  Litt.  373.  s  pag.  116. 
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7.  After  warranty  ufually  follow  covenants,  or  conven- 
tions, which  are  claufes  of  agreement  contained  in  a  deed^ 
whereby  either  party  may  flipulate  for  the  truth  of  certain 
fails,  or  may  bind  himfelf  to  perform,  or  give,  fomething 
to  the  other.  Thus  the  grantor  may  covenant  that  he  hath 
a  right  to  convey ;  or  for  the  grantee's  quiet  enjoyment  j  of 
the  like  :  the  grantee  may  covenant  to  pay  his  rent,  or  keep 
the  premifes  in  repair,  ^c ".  If  the  covenantor  covenants 
for  himfelf  and  his  heirs,  it  is  then  a  covenant  real,  and  de- 
fcends  upon  the  heirs ;  who  are  bound  to  perform  it,  provided 
they  have  afiets  by  defcent,  but  not  otherwife :  if  he  cove- 
nants alfo  for  his  executors  and  adminijirators,  his  perfonal 
afiets,  as  well  as  his  real,  are  likewife  pledged  for  the  per- 
formance of  the  covenant  j  which  makes  fuch  covenant  a 
better  fecurity  than  any  warranty,  and  it  has  therefore  in 
modern  pra6lice  totally  fuperfeded  the  other. 

8.  Lastly,  comes  the  condufion,  which  mentions  the 
execution  and  date  of  the  deed,  or  the  time  of  it's  being 
given  or  executed,  either  exprefsly,  or  by  reference  to  fome 
day  and  year  before-mentioned  ^.  Not  but  a  deed  is  good, 
although  it  mention  no  date  ;  or  hath  a  falfe  date  ;  or  even 
if  it  hath  an  impoilible  date,  as  the  thirtieth  of  February ; 
provided  the  real  day  of  it's  being  dated  or  given,  that  is  de- 
livered, can  be  proved  ". 

I  PROCEED  now  to  the  fifth  requifite  for  making  a  good 
deed ;  the  reading  of  it.  This  is  neceflary,  wherever  any  of 
the  parties  defire  it ;  and,  if  it  be  not  done  on  his  requeft, 
the  deed  is  void  as  to  him.  If  he  can,  he  fhould  read  it 
himfelf:  if  he  be  blind  or  illiterate,  another  muft  read  it  to 
him.  If  it  be  read  falfely,  it  will  be  void  ;  at  leaft  for  fo 
much  as  is  mifrecited  :  unlefs  it  be  agreed  by  coUufion  that 
the  deed  fiiall  be  read  falfe,  on  purpofe  to  make  it  void  j  for 
in  fuch  cafe  it  fliall  bind  the  fraudulent  party  y. 

"  Append.  N".  II.  §,  2.  pag.  viij.  "  Co.  Litt.  46.    Dyer.  28. 
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Sixth  ly,  it  is  requifite  that  the  party,  whofe  deed  it  is* 
{hould  fea/y  and  in  moft  cafes  I  apprehend  ihonld  ftgn  it  alfo. 
The  ufe  of  feals,  as  a  mark  of  authenticity  to  letters  and  other 
iinftruments  in  writing,  is  extremely  antient.  We  read  of  it 
amons  the  Tews  and  Perfians  in  the  earlieft  and  moft  facred  re- 
cords  of  hiftory^.  And  in  the  book  of  Jeremiah  there  is  a  very 
remarkable  inftance,  not  only  of  an  atteftation  by  feal,  but  alfo 
of  the  other  ufual  formalities  attending  ajewilh  purchafe  ^.  In 
the  civil  law  alfo**,  feals  were  the  evidence  of  truth  ;  and  were 
required, on  thepart  of  thewitnefles  at  leaft,  atthe  atteftationof 
every  teftament.  But  in  the  times  of  our  Saxon  anceftors,  they 
were  notmuch  in  ufe  \v\England.  For  though  fir  Edward  Coke  = 
relies  on  an  inftance  of  king  Edwyn's  making  ufe  of  a  feal  about 
an  hundred  years  before  the  conqueft,  yet  it  does  not  follow 
that  this  was  the  ufage  among  the  whole  nation  :  and  perhaps 
the  charter  he  mentions  may  be  of  doubtful  authority,  frona 
this  very  circumftance,  of  being  fealed  ;  fincc  we  are  afTured 
by  all  our  antient  hiftorians,  that  fealing  was  not  then  in  com- 
mon ufe.  The  method  of  the  Saxons  was  for  fuch  as  could 
write  to  fubfcribe  their  names,  and,  whether  they  could  write 
or  not,  to  affix  the  fign  of  the  crofs  :  which  cuftom  our  illite- 
rate vulgar  do,  for  the  moft  part,  to  this  day  keep  up ;  by  fign- 
ing  a  crofs  for  their  mark,  when  unable  to  write  their  names. 
And  indeed  this  inability  to  write,  and  therefore  making  a  crofs 
in  it's  ftead,  is  honeftly  avowed  by  Caed  walla,  a  Saxon  king, 
at  the  end  of  one  of  his  charters  ^.  In  like  manner,  and  for 
the  fame  unfurmoun table  reafon,  the  Normans,  a  brave  but 

^   1  Kings,  c.  21.  Daniel,  c.  6.  Eft-  b  /«/.  2.  lo.  2  &  3. 

her.  c.  8.  =1  Inft.  7. 

»  "  And  I  bought  the  field  of  Hana-  ^  "  Propria  mami  pro  igtiorantia  lite" 

"  meel,   and  weighed  him  the  money>  "  rarum  fignuin  JjnBae  cruch  cxpjejji 

"  even  levcnteen  fhekels  of  filver.    And  "  ct  j'tibjcripji."  Seld.  yan,  Angl.  I.  \„ 

"  I  fubfcribed  the  evidence,  and  fealed  it  §.  42.     And   this   (recording  to  Pro- 

*'  and  took  witneffes,  and  weighed  him  copius)  tlic  emperor  Juftin  in  the  eaft, 

"  the  money  in  the  ballances.    And  I  and  Thcodoric  king  ef  the  Goths  in 

*'  took  the  evidence  of  the  purchafe,  Italy,   had    before    authorized   by  their 

'*  both  that  which  was  fealed  according  example,  on  account  of  their  inability 

*'  to  the  law  and  cuftom,  and  alfg  that  to  write. 
"  \,hirh  was  open,"  c,  32, 

Vol.  IL  U  illiterate 
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illiterate  nation,  at  their  firft  fettlement  in  France,  ufed  the 
pra£lice  of  fealing  only,  without  writing  their  names  :  which 
cuftoni  continued,  when  learning  made  it's  way  among  them, 
though  the  reafon  for  doing  it  had  ceafed ;  and  hence  the 
charter  of  Edward  the  confeflbr  to  Weftminfter  abbey,  him- 
y  feif  being  brought  up  in  Normandy,  was  witnefTed  only  by 
his  feal,  and  is  generally  thought  to  be  the  oldeft  fealed  char- 
ter of  any  authenticity  in  England  ^  At  the  conqueft,  the 
Norman  lords  brought  over  into  this  kingdom  their  own  fa- 
fhions  ;  and  introduced  v/axen  feals  only,  inftead  of  the  En- 
glifh  method  of  writing  their  names,  and  figning  with  the 
iign  of  the  crcfs  ^.  The  imprefllons  of  thefe  feals  were  fome- 
times  a  knight  on  horfeback,  fometimes  other  devices  :  but 
coats  of  arms  were  not  introduced  into  feals,  nor  indeed  into 
any  other  ufe,  till  about  the  reign  of  Richard  the  firft,  who 
brought  them  from  the  croifade  in  the  holy  land  j  where  they 
were  f.rft  invented  and  painted  on  the  fhields  of  the  knights, 
to  diftmguifh  the  variety  of  perfons  of  every  chriftian  nation 
who  reforted  thither,  and  who  could  not,  when  clad  in  com- 
plete flee],  be  other  wife  known  or  afcertained. 

This  negleil  of  figning,  and  refting  only  upon  the  au- 
thenticity of  feals,  remained  very  long  among  us  ;  for  it  was 
held  in  all  ourbooks  that  fealing  alone  was  fufficient  to  authen- 
ticate a  deed  :  and  fo  the  common  form  of  attefting  deeds, — 
*^  fealed  TinA  delivered,"  continues  to  this  day;  notwithftand- 
ing  the  flatute  29  Car.  II.  c.  3.  before-mentioned  revives  the 
Saxon  cuftom,  and  exprefsly  diredts  the  figning,  in  all  grants 
of  lands,  and  many  other  fpecies  of  deeds  :  in  which  therefore 
figning  feems  to  be  now  as  neceflary  as  fealing,  though  it  hath 
been  fometimes  held  that  the  one  includes  the  other  s. 

A  SEVENTH  requifite  to  a  good  deed  is  that  it  be  delivered^ 
1?y  the  party  himfelf  or  his  certainattorney  :  which  therefore  is 

e  \a,rt^.  Anheion.  t^i,  *' catram  imprejfam  mutant,    modumqut 

f  "Noimjmn  chirogrephsrum  anfeEiio-  "  fcribendi  Anglkum  rejlciunt,"  Ii)gulph. 

"  nem,  cum  cruc'ihus  aureti,alnjque  Jigna-  %  3  Lev.  |,  Stra,  764, 

*'  culujaciii,  in  jingliafrmanJoUtam,  in 

air* 
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alfo  ex-prefTed  in  the  atteftation ;  "  fealed  and  delivered'*  A 
deed  takes  effect  only  from  this  tradition  or  delivery  ;  for  if 
the  date  be  falfeor  impoffible,  the  delivery  afcertains  the  time 
of  it.  And  if  another  perfon  feals  the  deed,  yet  if  the  party 
delivers  it  himfelf,  he  thereby  adopts  the  fealing  •*,  and  by  a 
parity  of  reafon  the  figning  alfo,  and  makes  them  both  his 
own.  A  delivery  may  be  either  abfolutc,  that  is,  to  the  party 
or  grantee  himfelf;  or  to  a  third  perfon,  to  hold  till  fome  con- 
ditions be  performed  on  the  part  of  the  grantee  :  in  which 
lafl  cafe  it  is  not  delivered  as  a  deed,  but  as  an  ejcrow  j  that  is, 
as  a  fcrowl  or  writing,  which  is  not  to  take  effedl  as  a  deed 
till  the  conditions  be  performed  j  and  then  it  is  a  deed  to  all 
intents  and  purpofes'. 


TheIo/I  requifite  to  the  validity  of  a  deed  is  the  attejlation,  or 
execution  of  it  in  tbeprefence  ofwitnejjes :  though  this  is  necef- 
fary,  rather  for  preferving  the  evidence,  than  for  conftituting 
the  effence,  of  the  deed.  Our  modern  deeds  are  in  reality  no- 
thing more  than  an  improvement  or  amplification  of  the  bre- 
via  tejlata  mentioned  by  the  feodal  writers '' ;  which  were  writ- 
ten memorandums,  introduced  to  perpetuate  the  tenor  of  the 
conveyance  and  inveftlture,  when  grants  by  parol  only  be- 
came the  foundation  of  frequent  difpute  and  uncertainty.  To 
this  end  they  regiftered  in  the  deed  the  perfons  who  attended 
as  witnefles,  which  was  formerly  done  without  their  figning 
their  names  (that  not  being  always  in  their  power)  but  they 
only  heard  the  deed  read  ;  and  then  the  clerk  or  fcribe  added 
their  names,  in  a  fort  of  memorandum  ;  thus;  ^'-  hijstejiibus, 
"  'Johanne  Moor'e^Jacobo  Smith,  et  a  His  ad  banc  rem  conziocatis '." 
This  like  all  other  folemn  tranfadtions,  was  originally  done 
only  coram  paribus^,  and  frequently  v.'hen  aflembled  in  the 
court  baron,  hundred,  or  county  court ;  which  was  then  ex- 
prefled  in  the  atteftation,  tejle  comitatu,  hundredo,  fe'^".  After- 
wards the  atteftation  of  other  witnefles  was  allowed,  the  trial  in 


*>  Perk.  \.  130. 
i  Co.  Litl.  36. 
k  Feud.  I.  I.  f.  4,. 
I  Co.  Litt,  7. 


m  Feud.  I.  2.  /.  32. 

n    Spelm.    GloJ}'.    228.     Madox.    Far, 
vmlvf,  221.  322.  t6o. 
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cafe  of  a  difpute  being  ft  ill  referved  to  the  pares ;  with  whom 
the  witnefles  (if  more  than  one)  were  aflbciated,  and  joined 
in  the  verdict  °  :  till  that  alfo  was  abrogated  by  the  ftatute  of 
York,  12  Edw.  II.  ft.  i.  c.  2.  And  in  this  manner,  with  fome 
fuch  c\z.\x(coi hijstejiibusy  are  all  old  deeds  and  charters,  parti- 
cularly tnagna  cartOy  witnefled.  And,  in  the  time  of  fir  Ed- 
ward Coke,  creations  of  nobility  were  ftill  witnefled  in  the 
fame  manner  p.  But  in  the  king's  common  charters,  writs,  or 
letters  patent,  the  ftile  is  now  altered  :  for  at  prefent,  the  king 
is  his  own  witnefs,  and  attefts  his  letters  patent  thus  ;  "  tejie 
"  meipfo^  witnefs  ourfelf  at  Weftminfter,  b'<:.*'  a  form  which 
was  introduced  by  Richard  the  firft'',  but  not  commonly 
ufed  till  about  the  beginning  of  the  fifteenth  century  ;  nor  the 
claufe  of  hijs  tejlibus  intirely  difcontinued  till  the  reign  of 
Henry  the  eighth  ' :  which  was  alfo  the  aera  of  difcontinuing 
it  in  the  deeds  of  fubje£ls,  learning  being  then  revived,  and 
the  faculty  of  writing  more  general ;  and  therefore  ever  fince 
that  time  the  witneflTes  have  fubfcribed  their  atteftation,  either 
at  the  bottom,  or  on  the  back  of  the  deed  \ 

III.  We  are  next  to  confider,  how  a  deed  mzy  he  avoided, 
or  rendered  of  no  eftedl.  And  from  what  has  been  before  laid 
down  it  will  follow,  that  if  a  deed  wants  any  of  the  eflential 
requifites  before- mentioned  ;  either,  i.  Proper  parties,  and  a 
proper  fubjedl  matter  j  2.  A  good  and  fufficient  confidera- 
tion  :  3.  Writing,  on  paper  or  parchment,  duly  ftamped  : 
4.  Sufficient  and  legal  words,  properly  difpofed  :  5.  Reading, 
if  defired,  before  the  execution  :  6.  Sealing;  and,  by  the  fta- 
tute, in  many  cafes  figning  alfo:  or,  7.  Delivery;  it  is  a  void 
deed  ab  inkio.  It  may  alfo  be  avoided  by  matter  ex  po/ifaSio : 
as,  I.  By  rafure,  interlining,  or  other  alteration  in  any  ma- 
terial part ;  unlefs  a  memorandum  be  made  thereof  at  the  time 
of  the  execution  and  atteftation '.  2.  By  breaking  off,  or  de- 
facing the  feal ".    3.  By  delivering  it  up  to  be  cancelled  ; 

o  Co.  Litt.  6.  s  2  Inft.  78. 

P  a  lijft,  77.  t   ij  Rep.  27. 

S  Madox.  Fermul.  n9,  515.  «  5  Rep.  zj. 
r  Ibid.  Diflert.  f»l.  32. 
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that  is  to  have  lines  drawn  over  it  in  the  form  of  lattice 
work  or  cancelli ;  though  the  phrafe  is  now  ufed  figuratively 
for  any  manner  of  obliteration  or  defacing  it.  4.  By  the  dif- 
agreement  of  fuch,  whofe  concurrence  is  neceflary,  in  order 
for  the  deed  to  ftand  :  as,  the  hufband,  where  a  feme  covert 
is  concerned  ;  an  infant,  or  perfon  under  durefs,  when  thofe 
difabilities  are  removed ;  and  the  like.  6.  By  the  judgment 
or  decree  of  a  court  of  judicature.  This  was  antiently  the 
province  of  the  court  of  ftar  chamber,  and  now  of  the  chan- 
cery:  when  it  appears  that  the  deed  was  obtained  by  fraud, 
force,  or  other  foul  pradlice;  or  is  proved  to  be  an  abfolute 
forgery  ^.  In  any  of  thefe  cafes  the  deed  may  be  voided,  either 
in  part  or  totally,  according  as  the  caufe  of  avoidance  is  more 
or  lefs  extenfive. 

And,  having  thus  explained  the  general  nature  of  deeds, 
we  are  next  to  confider  their  feveral  fpecies,  together  with 
their  refpcdtive  incidents.  And  herein  I  fhall  only  examine 
the  particulars  of  thofe,  which,  from  long  pradlice  and  expe- 
rience of  their  efficacy,  are  generally  ufed  in  the  alienation  of 
r^tf/eftates  :  for  it  would  be  tedious,  nay  infinite,  to  defcant 
upon  all  the  feveral  inftruments  made  ufe  of  in  perfonal  con- 
cerns, but  which  fall  under  our  general  definition  of  a  deed; 
that  is,  a  writing  fealed  and  (hlivered.  The  former,  being 
principally  fuch  as  ferve  to  convey  the  property  of  lands  and 
tenements  from  man  to  man,  are  commonly  denominated  con- 
veyances :  which  are  either  conveyances  at  common  lawy 
or  fuch  as  receive  their  force  and  efficacy  by  virtue  of  the  Jfa- 
tute  of  ufes, 

I.  Of  conveyances  by  the  common  law,  fome  may  be  call- 
ed original,  ox  primary  conveyances ;  which  are  thofe  by  means 
whereof  the  benefit  or  eftate  is  created  or  firft  arifes  ;  others  are 
derivative  or  fecondary ;  whereby  the  benefit  or  eftate,  origi- 
nally created,  is  enlarged,  reftrained,  transferred,  or  extin- 
guilhed, 

w  Toth.  >!,vOT®.  24.     I  Vsrn,  348, 
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Original  conveyances  are  the  following  ;  i.  FcofF- 
mentj  2.  Gift;  3.  Grant;  4.  Leafe  ;  5.  Exchange;  6. 
Partition  :  derivuthe  arc,  7.  Rcleafe  ;  8.  Confirmation  j 
9.  Surrender;  10.  Affignment;  11.  Defeazance. 

I.  A  FEOFFMENT,  feoffamentum^  is  a  fubftantive  deriv- 
ed from  the  verb,  to  enfeoff,  feoffare  or  infeudare^  to  give 
one  a  feud  ;  and  therefore  feoffment  is  properly  donatia 
feud,i ".  It  is  the  mofl  antient  method  of  conveyance,  the 
mpf):  folemn  and  public,  and  therefore  the  mofl  eafily  re- 
membered and  proved.  And  it  may  properly  be  defined,  the 
gift  of  any  corporeal  hereditament  to  another.  He  that  fo 
gives,  or  enfeoffs,  is  called  the  feeffor\  and  the  perfon  en- 
feoffed is  denominated  xh^  feoffee. 

This  is  plainly  derived  from,  or  is  indeed  itfelf  the  very 
mode  of  the  antient  feodal  donation  ;  for  though  it  may  be 
performed  by  the  word,  *'  enfeoff"  or  "  grant,"  yet  the 
aptefl  word  of  feoffment  is  "  do  or  dedi  f."  And  it  is  ftill  di- 
rccSted  and  governed  by  the  fame  feodal  rules ;  infomuch  that 
the  principal  rule  relating  to  the  extent  and  effe6t  of  the 
feodal  grant,  '■^  tenor  ejl  qui  legem  dot  feudo"  is  in  other 
v/ords  become  the  maxim  of  our  law  with  relation  to  feofF- 
rnents,  "  modus  legem  dat  donationi ''."  And  therefore  as  in 
pure  feodal  donations  the  lord,  from  whom  the  feud  moved, 
mufl  exprefsly  limit  and  declare  the  continuance  or  quantity 
ofetlate  which  he  meant  to  confer,  "  ne  quis  plus  donajfe  prae- 
'^^  funiatur,  quam  in  donatione  exprefferit  ^  •"  fo,  if  one  grants 
by  feoffment  lands  or  tenements  to  another,  and  limits  or 
exprelfes  no  eflate,  the  grantee  (due  ceremonies  of  law  being 
perform.ed)  hath  barely  an  ellate  for  life''.  For,  as  the 
pcrfonal  abilities  of  the  feoffee  were  originally  prefumed  tQ 
be  the  immediate  or  principal  inducements  to  the  feoffment, 
the  feoffee's  eilate  ought  to  be  confined  to  his  perfon  and 
fubfifl  only  for  his  lifej  unlefs  the  feoffor,  by  exprefs  pro- 

X  Co.  Litt.  9.  a  pag.  io8. 

y  Ibid.  b  Co.  Litt.  4z. 

*  Wiight,  21, 
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vifion  in  the  creation  and  conllitution  of  the  eftate,  hath 
given  it  a  longer  continuance.  Thefe  exprefs  provifions  ar6 
indeed  generally  made ;  for  this  was  for  ages  the  only  con- 
veyance, virhereby  our  anceftors  were  wont  to  create  an 
eftate  in  fee-fimple ',  by  giving  the  land  to  the  feoftee,  to 
hold  to  him  and  his  heirs  for  ever  ;  though  it  ferves  equally 
well  to  convey  any  other  eftate  of  freehold  ^. 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no 
means  perfected,  there  remains  a  very  material  ceremony  to 
be  performed,  called  Iive7y  offeifin ;  without  which  the  feof- 
fee has  but  a  mere  eft:ate  at  will  ^.  This  livery  of  feifin  is 
no  other  than  the  pure  feodal  inveftiture,  or  delivery  of  cor- 
poral pofleflion  of  the  land  or  tenement ;  which  was  held  ab- 
folutely  neceflary  to  complete  the  donation.  '•'' Nam  feudutn 
^"^  fine  invejiitura  nullo  modo  conjiitui  potuit^ :"  and  an  eftate 
was  then  only  perfedl,  when,  as  Fleta  exprefies  it  in  our 
law,  ''^  fit  juris  ct  feifinae  conjunB'iO^." 

Investitures,  in  their  original  rife,  were  probably  in- 
tended to  demonftrate  in  conquered  countries  the  aflual  pof- 
feffion  of  the  lord\  and  that  he  did  not  grant  a  bare  litigious 
right,  which  the  foldier  was  ill  qualified  to  profecute,  but 
a  peaceable  and  firm  pofleffion.  And,  at  a  time  when  writ- 
ing was  feldom  pradlifed,  a  mere  oral  gift,  at  a  diftance  from 
the  fpot  that  was  given,  was  not  likely  to  be  either  long  or 
accurately  retained  in  the  memory  of  by-ftanders,  who  were 
very  little  interefted  in  the  grant.  Afterwards  they  were  re- 
tained as  a  public  and  notorious  a£t,  that  the  country  might 
take  notice  of  and  teftify  the  transfer  of  the  eftate ;  and  that 
fuch,  as  claimed  title  by  other  means,  might  know  againft 
wiiom,  to  bring  their  adlions. 

In  all  well-governed  nations,  fome  notoriety  of  this  kind 
has  been  ever  held  requifite,  in  order  to  acquire  and  afcertain 

c  Sec  Appendix.  N°.  I,  f  Wright.  37, 

■i  Co.  Litt.  9.  g'  /.  3,c.  J5.  §.5. 

•  Litt.  §.  66. 
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the  property  of  lands.  In  the  Roman  law  plenum  dominium 
was  not  faid  to  fubfift,  unlefs  where  a  man  had  both  the 
righty  and  the  corporal  pojfejjion ;  which  poffeflion  could  not 
be  acquired  without  both  an  a6lual  intention  to  poflefs,  and 
an  adlual  feifin,  or  entry  into  the  premifes,  or  part  of  them 
in  the  name  of  the  whole  ^.  And  even  in  ecclefiaftical  pro- 
motions, where  the  freehold  pafTes  to  the  perfon  promoted, 
corporal  poffelllon  is  required  at  this  day,  to  veft  the  property 
completely  in  the  new  proprietor;  who,  according  to  the 
di{l"in(5lion  of  the  canonifts  ',  acquires  they'z^;  ad  rem^  or  in- 
choate and  imperfedl  right,  by  nomination  and  inftitution  ; 
but  not  they?/5  in  re^  or  complete  and  full  right,  unlefs  by 
corporal  poll'effion.  Therefore  in  dignities  pofleffion  is  given 
by  inftallraent ;  in  re<Slories  and  vicarages  by  induflion,  with* 
oifit  which  no  temporal  rights  accrue  to  the  minifter,  though 
every  ecclefiaftical  power  is  vefted  in  him  by  inftitution.  So 
alfo  even  in  defcents  of  lands,  by  our  law,  which  are  caft  on 
the  heir  by  a6t  of  the  law  itfelf,  the  heir  has  not  plenum  domi- 
nium, or  full  and  complete  ownerfhip,  till  he  has  made  an 
a(Sl:ual  corporal  entry  into  the  lands :  for  if  he  dies  before 
entry  made,  his  heir  fhall  not  be  entitled  to  take  the  poflef- 
fion, but  the  heir  of  the  perfon  who  was  laft  aftually  feifed  ^. 
It  is  not  therefore  only  a  mere  right  to  enter,  but  the  adtual 
entry,  that  makes  a  man  complete  owner  ;  fo  as  to  tranfmit 
the  inheritance  to  his  own  heirs  ;  tion  jus,  Jedfeifina,  facit 
Jiipitem ', 

Ye  t,  the  corporal  tradition  of  lands  being  fometimes  in- 
convenient, a  fymbolical  delivery  of  pofleffion  was  in  many 
cafes  antiently  allowed  ;  by  transferring  fomething  near  at 
hand,  in  the  prefence  of  credible  witneflTes,  which  by  agree* 
ment  fhould  ferve  to  reprefent  the  very  thing  defigned  to  be 
conveyed  ;  and  an  occupancy  of  this  fign  or  fymbol  was  per- 

fi  Nam  apijc'wiur  fojpjjionem  corpore  And  again  :   tradltionibus  dyminia  rerumt 

el  an:mo  ;  ncque per  fe  corpore ;   neque per  "on  nudis  pali'is,    transfciuntur.      {Cod^ 

fi  animo.  Noti  autmi  iti  acapiendum  ejl,  2..  3.  20.) 
ut  qui  fiindum  poffidere  -veUt,  omnes  glebas  ^  Decretal.  /.  3<  ^.  4.  c,  40, 

arcutnamhiil.t  -J  jcd  ftificit  quamlibet par-  ^  See  pag.  209.  227,  228, 

(an  ejus  fundi  htrcire.    {Ff.  41.  2.  3.)  ^  Flet,  /.  6.  c,  2.  §.2, 
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mitted  as  equivalent  to  occupancy  of  the  land  itfelf.  Among 
the  Jews  we  find  the  evidence  of  a  purchafe  thus  defined 
in  the  book  of  Ruth  '"r  "  now  this  was  the  manner  in  for- 
'*  mer  time  in  Ifrael,  concerning  redeeming  and  concerning 
"  changing,  for  to  confirm  all  things:  a  man  plucked  off 
**  his  flioe,  and  gave  it  to  his  neighbour  ;  and  this  was  a  tef- 
*'  timony  in  Ifrael."  Among  the  antient  Goths  and  Swedes, 
contrails  for  the  falc  of  lands  were  made  in  the  prefence  of 
witnefles  who  extended  the  cloak  of  the  buyer,  while  the 
feller  caft  a  clod  of  the  land  into  it,  in  order  to  give  poflef- 
fion  ;  and  a  ftafF  or  wand  was  alfo  delivered  from  the  vendor 
to  the  vendee,  which  pafled  through  the  hands  of  the  wit- 
nefles ".  With  our  Saxon  anceftors  the  delivery  of  a  turf 
was  a  neceflary  folemnity,  to  eftablifh  the  conveyance  of 
lands  °.  And,  to  this  day,  the  conveyance  of  our  copyhold 
eftates  is  ufually  made  from  the  feller  to  the  lord  or  his  flew- 
ard  by  delivery  of  a  rod  or  verge,  and  then  from  the  lord  to 
the  purchafor  by  re-delivery  of  the  fame  in  the  prefence  of  a 
jury  of  tenants,  " 

Conveyances  in  writing  were  the  laft  and  moft  refined 
improvement.  The  mere  delivery  of  poflefiion,  either  actual 
or  fymbolical,  depending  on  the  ocular  teftimony  and  re- 
membrance of  the  witnefles,  was  liable  to  be  forgotten  or 
mifreprcfented,  and  became  frequently  incapable  of  proof. 
Befides  the  new  occafions  and  necelHties,  introduced  by  the 
advancement  of  commerce,  required  means  to  be  devifed  of 
charging  and  incumbering  eftates,  and  of  making  them  liable 
to  a  multitude  of  conditions  and  minute  defignations  for  the 
purpofes  of  raifing  money,  without  an  abfolute  faleof  thelandj 
and  fometimes  the  like  proceedings  were  found  ufeful  in  order 
to  make  a  decent  and  competent  provifion  for  the  numerous 
branches  of  a  family,  and  for  other  domeftic  views.  None  of 
which  could  be  effected  by  a  mere,  fimple,  corporal  transfer  of 
the  foil  from  one  man  to  another,  which  was  principally  calcu- 
lated for  conveying  an  abfolute  unlimited  dominion.     Writ- 

m  ch.  4.  V.  7.  o  HIckes  Di£irt.  efifisjar,  S3. 

»  Sticrnhook,  di  jun  Sucm  I,  2,  c.  4. 
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ten  deeds  were  therefore  introduced,  in  order  to  fpecify 
and  perpetuate  the  peculiar  purpofes  of  the  party  who  con- 
veyed :  yet  ftill,  for  a  very  long  feries  of  years,  they  were 
never  made  ufe  of,  but  in  company  with  the  more  antient 
and  notorious  method  of  transfer,  by  delivery  of  corporal 
pofTeflion. 

Live  RY  of  felfm,  by  the  common  law,  is  neceflary  to  bo- 
made  upon  every  graiit  of  an  eflate  of  freehold  in  heredita- 
ments corporeal,  whether  of  inheritance  or  for  life  only. 
In  hereditaments  incorporeal  it  is  impoffible  to  be  made  ; 
for  they  are  not  the  obje£l:  of  the  fenfes  :  and  in  leafes  for 
years,  or  other  chattel  interefts,  it  is  not  neceflary.  In 
leafes  for  years  indeed  an  a61:ual  entry  is  neceflary,  to  veft 
the  eftate  in  the  leflee :  for  the  bare  leafe  gives  him  only  a 
right  to  enter,  which  is  called  his  intereft  in  the  term,  or 
inter ejfe  termini :  and,  when  he  enters  in  purfuance  of  that 
right,  he  is  then  and  not  before  in  poflelTion  of  his  term, 
and  complete  tenant  for  years  p.  This  entry  by  the  tenant 
himfelf  ferves  the  purpofe  of  notoriety,  as  well  as  livery  of 
feifin  from  the  grantor  could  have  done ;  which  it  would 
have  been  improper  to  have  given  in  this  cafe,  becaufe  that 
folemnity  is  appropriated  to  the  conveyance  of  a  freehold. 
And  this  is  one  reafon  why  freeholds  cannot  be  made  to 
commence  in  future^  becaufe  they  cannot  (at  the  common 
law)  be  made  but  by  livery  of  feifin  j  which  livery,  being 
an  aftual  manual  tradition  of  the  land,  muft  take  efFedt  in 
praefentiy  or  not  at  all  "J. 

O  N  the  creation  of  a  freehold  remainder,  at  one  and  the 
fame  time  with  a  particular  eftate  for  years,  we  have  before 
feen  that  at  the  common  law  livery  muft  be  made  to  the  par- 
ticular tenant  ^  But  if  fuch  a  remainder  be  created  after- 
wards, expeflant  on  a  leafe  for  years  now  in  being,  the  li- 
Tcry  muft  not  be  mad^  to  the  lefTee  for  years,  for  then  it 
operates  nothing  ;  '*  7tam  quod  femel  meum  eji,  cimplius  mewn 
f-lfe  nonpoiejl^"  but  it  muft  be  made  to  the  remainder-man 

P  Co.L!tt,46.  "■  pag.  167. 
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himfelf,  by  confent  of  the  lefiee  for  years  :  for  without  his 
confent  no  livery  of  the  pofieflion  can  be  given ' ;  partly  be- 
caufe  fuch  forcible  livery  would  be  an  ejedtment  of  the  te- 
nant from  his  term,  and  partly  for  the  reafons  before  given* 
for  introducing  the  dodlrine  of  attornments. 

Livery  of  fcifm  is  either  in  deed^  or  in  la%v.  Livery  in 
deed  is  thus  performed.  The  feoffor,  leflbr,  or  his  attorney, 
together  with  the  feoffee,  leffee,  or  his  attorney,  (for  this 
may  as  effedlually  be  done  by  deputy  or  attorney,  as  by  the 
principals  themfelves  in  perfon)  come  to  the  land,  or  to  the 
houfe ;  and  there,  in  the  prefence  of  witneffes,  declare  the 
contents  of  the  feoffment  or  leafe,  on  which  livery 
is  to  be  made.  And  then  the  feoffor,  if  it  be  of  land, 
doth  deliver  to  the  feoffee,  all  other  perfons  being  out  of  the 
ground,  a  clod  or  turf,  or  a  twig  or  bough  there  growing, 
with  words  to  this  effet^.  **  I  deliver  thefe  to  you  in  the 
*'  name  of  feifin  of  all  the  lands  and  tenements  contained  in 
*'  this  deed."  But  if  it  be  of  a  houfe,  the  feoffor  muff  take 
the  ring,  or  latch  of  the  door,  the  houfe  being  quite  empty, 
and  deliver  it  to  the  feoffee  in  the  fame  form  ;  and  then  the 
feoffee  muff  cnteralone,  and  (hut  to  the  door,  and  then  open  it, 
and  let  in  the  others "'.  If  the  conveyance  or  feoffment  be 
of  divers  lands,  lying  fcattered  in  one  and  the  fame  county, 
then  in  the  feoffor's  poffeffion,  livery  of  feifin  of  any  parcel, 
in  the  name  of  the  reft,  fufficeth  for  all  "  ;  but  if  they  be  in 
feveral  counties,  there  muft  be  as  many  liveries  as  there  are 
counties.  For,  if  the  title  to  thefe  lands  comes  to  be  difput- 
ed,  there  muft  be  as  many  trials  as  there  are  counties,  and 
the  jury  of  one  county  are  no  judges  of  the  notoriety  of  a  faifl: 
in  another.  Befidcs,  antiently  this  feifin  was  obliged  to  be 
delivered  coram  paribus  de  victneto,  before  the  peers  or  free- 
holders of  the  neighbourhood,  who  attefted  fuch  delivery  in 
the  body  or  on  the  back  of  the  deed  ;  according  to  the  rule 
of  the  feodal  law  >",  pares  dehent  interejfe  invejiiturae  feudi^  et 
non  alii :  for  which  this  reafon  is  exprefsly  given  5  becaufe 
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the  peers  or  vafals  of  the  lord,  being  bound  by  their  oath  of 
fealty,  will  take  care  that  no  fraud  be  committed  to  his  pre- 
judice, which  ftrangers  might  be  apt  to  connive  at.  And 
though,  afterwards,  the  ocular  atteftation  of  the  pares  was 
held  unneceflary,  and  livery  might  be  made  before  any  cre- 
dible witnefles,  yet  the  trial,  in  cafe  it  was  difputed,  (like 
that  of  all  other  atteftations  ^)  was  ftill  referved  to  the  pares 
or  jury  of  the  county*.  Alfo,  if  the  lands  be  out  on  leafe, 
though  all  lie  in  the  fame  county,  there  muft  be  as  many  li- 
veries as  there  are  tenants  :  becaufe  no  livery  can  be  made  in 
this  cafe,  but  by  the  confent  of  the  particular  tenant  j  and 
the  confent  of  one  will  not  bind  the  reft  ^.  And  in  all  thefe 
cafes  it  is  prudent,  and  ufual,  to  endorfe  the  livery  of  feifin 
on  the  back  of  the  deed,  fpecifying  the  manner,  place,  and 
time  of  making  it;  together  v/ith  the  names  of  the  witnefles  *=. 
And  thus  much  for  livery  in  deed. 

4 

LivERY  in  law  is  where  the  fame  is  not  made  o7t  the  land, 
but  in  fight  of  it  only;  the  feoffor  faying  to  the  feoffee,  "  I 
*'  give  you  yonder  land,  enter  and  take  pofleflion."  Here, 
jf  the  feoffee  enters  during  the  life  of  the  feoffor,  it  is  a  good 
livery,  but  not  otherwife  ;  unlefs  he  dares  not  enter,  through 
fear  of  his  life  or  bodily  harm  :  and  then  his  continual  claim, 
made  yearly,  in  due  form  of  law,  as  near  as  poffible  to  the 
lands  °,  will  fuffice  without  an  entry  '.  This  livery  in  law 
cannot  however  be  given  or  received  by  attorney,  but  only 
by  the  parties  themfelves  ^ 

2.  The  conveyance  by  ^///,  donatio,  is  properly  applied 
to  the  creation  of  an  eftate-tail,  as  feoffment  is  to  that  of  an 
eilate  in  fee,  and  leafe  to  that  of  an  eftate  for  life  or  years. 
It  differs  in  nothing  from  a  feoffment,  but  in  the  nature  of 
the  eftate  palling  by  it :  for  the  operative  words  of  convey- 
ance in  this  cafe  are  do  or  dedi  • ;  and  gifts  in  tail  are  equally 
imperfedl  without  livery  of  feifin,  as  feoffments  in  fee-fimplc'', 

z  See  pag.  307.  ^  Co,  Litt.  48. 
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And  this  is  the  only  diftin£tion  that  Littleton  feems  to  take, 
when  he  fays  ',  *'  it  is  to  be  underftood  that  there  is  feoffor 
*'  and  feoffee,  donor  and  donee,  lefibr  and  leffee;"  viz. 
feoffor  is  applied  to  a  feoffment  in  fee-fimple,  donor  to  a  gift 
in  tail,  and  leffor  to  a  leafe  for  life,  or  for  years,  or  at  will. 
In  common  acceptation  gifts  are  frequently  confounded  with 
the  next  fpecies  of  deeds  :  which  are, 

3.  Grants,  concejfiones  \  the  regular  method  by  the  com- 
mon law  of  transferring  the  property  of  incorporeal  heredita- 
ments, or  fuch  things  whereof  no  livery  can  be  had  ^.  For 
which  reafon  all  corporeal  hereditaments,  as  lands  and  houfes, 
are  faid  to  lie  iti  livery ;  and  the  others,  as  advowfons,  com- 
mons, rents  reverfions,  iSc,  to  lie  in  grant '.  And  the  rea- 
fon is  given  by  B ration  ™  :  "  tradido^  or  livery,  nihil  aliud 
*"*"  ej}  quam  rei  corporalis  de  perfona  in  perfonam,  de  manu  in  ma~ 
"  num,  tranjlatio  out  in  poJfeJJione?n  induSiio  ;  fed  res  incor- 
*'  poraleSy  quae  funt  ipfum  jus  rei  vel  corpori  itihaerens^  tradi- 
*'  tione?n  non  patiuntur."  Thefe  therefore  pafs  merely  by  the 
delivery  of  the  deed.  And  in  figniories,  or  reverfions  of 
lands,  fuch  grant,  together  with  the  attornment  of  the  te- 
nant (while  attornments  were  requifite)  were  held  to  be 
of  equal  notoriety  with,  and  therefore  equivalent  to,  a  feoff- 
ment and  livery  of  lands  in  immediate  poffeflion.  It  there- 
fore differs  but  little  from  a  feoffment,  except  in  it's  fubjecl 
matter :  for  the  operative  words  therein  commonly  ufed,  are 
dedi  et  concejft^  "  have  given  and  granted." 

4.  A  LEASE  is  properly  a  conveyance  of  any  lands  or  te- 
nements, (ufuallyin  confideration  of  rent  or  other  annual  re- 
compenfe)  made  for  life,  for  years,  or  at  will,  but  always 
for  a  lefs  time  than  the  leffor  hath  in  the  premifes  :  for  if  it 
be  for  the  whole  intereft,  it  is  more  properly  an  affignment 
than  a  leafe.  The  ufual  words  of  operation  in  it  are,  "  de- 
**  mife,  grant,  and  to  farm  let ;  ditnijiy  concejji^  et  adfirmam 
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iradidi.'*  Farmy  or  feorme,  is  an  old  Saxon  word  fignifying 
provifions":  and  it  came  to  be  ufed  inftead  of  rent  or  render, 
becaufe  antiently  the  greater  part  of  rents  were  referved  in 
provifions ;  in  corn,  in  poultry,  and  the  like ;  till  the  ufe  of 
money  became  more  frequent.  So  that  a  farmer,  firmarius^ 
was  one  who  held  his  lands  upon  payment  of  a  rent  or feorme: 
though  at  prefent,  by  a  gradual  departure  from  the  original 
fenfe,  the  yNox6far?n  is  brought  to  fignify  the  very  eftate  or 
lands  fo  held  upon  farm  or  rent.  By  this  conveyance  an 
eftate  for  life,  for  years,  or  at  will,  may  be  created,  either 
in  corporeal  or  incorporeal  hereditaments  :  though  livery  of 
feifin  is  indeed  incident  and  neceflary  to  one  fpecies  of  leafes, 
mz.  leafes  for  life  of  corporeal  hereditaments  j  but  to  no 
other. 

Whatever  reftridlion,  by  the  feverity  of  the  feodal 
law,  might  in  times  of  very  high  antiquity  be  obferved  with 
regard  to  leafes ;  yet  by  the  common  law,  as  it  has  flood  for 
many  centuries,  all  perfons  feifcd  of  any  eftate  might  let 
leafes  to  endure  fo  long  as  their  own  intereft  laftcd,  but  no 
longer.  Therefore  tenant  in  fce-fimple  might  let  leafes  of 
any  duration  ;  for  he  hath  the  whole  intereft  :  but  tenant  in 
tail,  or  tenant  for  life,  could  make  no  leafes  which  fliould 
bind  the  ilTue  in  tail  or  reverfioner ;  nor  could  a  hufband, 
feifed  jure  uxorisy  make  a  firm  or  valid  leafe  for  any  longer 
term  than  the  joint  lives  of  himfelf  and  his  wife,  for  then  his 
interePc  expired.  Yet  fome  tenants  for  life,  where  the  fee- 
fimple  was  in  abeyance,  might  (with  the  concurrence  of 
fuch  as  have  the  guardianfhip  of  the  fee)  make  leafes  of  equal 
duration  with  thofe  granted  by  tenants  in  fee-fimple  :  fuch 
as  parfons  and  vicars  with  confent  of  the  patron  and  ordi- 
nary ''.  So  alfo  biihops,  and  deans,  and  fuch  other  fole  ec- 
clefiartical  corporations  as  are  feifed  of  the  fee-fimple  of  lands 
in  their  corporate  right,  might,  with  the  concurrence  and 
confirmation  of  fuch  perfons  as  the  law  requires,  have  made 
leafes  for  years,  or  for  life,  eftates  in  tail,  or  in  fee,  without 
any  limitation    or    control.      And    corporations   aggregate 

n  Sjiclm.  G7,  229.  •  Co.  Litt.  44. 
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might  have  made  what  eftates  they  pleafed,  without  the  con- 
firmation of  any  other  perfon  whatfoever.  Whereas  now, 
by  feveral  ftatutes,  this  power  where  it  was  unreafonable, 
and  might  be  made  an  ill  ufe  of,  is  reftrained ;  and,  where 
in  the  other  cafes  the  reftraint  by  the  common  law  feemed 
too  hard,  it  is  in  fome  mcafure  removed.  The  former  fta- 
tutes  are  called  the  rejiralning,  the  latter  the  enabling  ftatute. 
We  will  take  a  view  of  them  all,  in  order  of  time. 

And,  firft,  the  enabling  ftatute,  32  Hen.  VIII.  c.  2S. 
empowers  three  manner  of  perfons  to  make  leafes,  to  endure 
for  three  lives  or  one  and  twenty  years,  which  could  not  do 
fo  before.  As,  firft,  tenant  in  tail  may  by  fuch  leafes  bind 
his  ifl'ue  in  tail,  but  not  thofe  in  remainder  or  reverfion. 
Secondly,  a  hufband  feifed  in  right  of  his  wife,  in  fee-fim- 
ple  or  fee-tail,  provided  the  wife  joins  in  fuch  leafe,  may 
bind  her  and  her  heirs  thereby.  Laftly,  all  perfons  feifed  of 
an  eftate  of  fee-fimple  in  right  of  their  churches,  which  ex- 
tends not  to  parfons  and  vicars,  may  (without  the  concur- 
rence of  any  other  perfon)  bind  their  fucceflbrs.  But  then 
there  muft  many  requifites  be  obferved,  which  the  ftatute  fpe- 
cifies,  otherwife  fuch  leafes  are  not  binding  p.  i.  The  leafc 
muft  be  by  indenture  j  and  not  by  deed  poll,  or  by  parol. 
2.  It  muft  begin  from  the  making,  or  day  of  the  making,  and 
not  at  any  greater  diftance  of  time.  3.  If  there  be  any  old 
leafe  in  being,  it  muft  be  firft  abfolutely  furrendered,  or  be 
within  a  year  of  expiring.  4.  It  muft  be  either  for  twenty 
one  years,  or  three  lives  ;  and  not  for  both.  5.  It  muft  not  ex- 
ceed the  term  of  three  lives,  or  twenty  one  years,  but  may 
be  for  a  fhorter  term.  6.  It  muft  be  of  corporeal  heredita- 
ments, and  not  of  fuch  things  as  lie  merely  in  grant ;  for 
no  rent  can  be  referved  thereout  by  the  common  law,  as  the 
leflbr  cannot  refort  to  them  to  diftrein  '^.     7,  It  muft  be  of 

P  Co.  Litt.  44.  fynary  corporation,     and   the   fucceffor 

<1  But  now  by  the  ftatute  5  Geo,  III,  fliall  be  entitled  to  recover  the  rent  by  an 

C,  17.  a  leafe  cf  tithes  or  other  incorporeal  ai*:on  of  d^bt,  which  (in  cafe  of  a  free- 

hereditamentF,    alone,  may  be  granted  hold  leafe)  he  could  not  have  brought  at- 

\ty  any  bifhnp  or  ecciefiaftical  or  eleemo-  the  commoa  fivv. 
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lands  and  tenements  moft  commonly  letten  for  twenty  years 
paft  ;  fo  that  if  they  have  been  let  for  above  half  the  time 
(or  eleven  years  out  of  the  twenty)  either  for  life,  for  years, 
at  will,  or  by  copy  of  court  roll,  it  is  fufficient.  8.  The 
moft  ufual  and  cuftomary  feorm  or  rent,  for  twenty  years 
paft,  muft  be  referved  yearly  on  fuch  leafe.  9.  Such  leafes 
muft  not  be  made  without  impeachment  of  wafte.  Thefe 
are  the  guards,  impofed  by  the  ftatute  (which  was  avowedly 
made  for  the  fecurity  of  farmers  and  the  confequent  improve- 
ment of  tillage)  to  prevent  unreafonable  abufes,  in  prejudice 
of  the  ilTue,  the  wife,  or  the  fucceflbr,  of  the  reafonable  in- 
dulgence here  given. 


t3 


Next  follows,  in  order  of  time,  the  d'tfabllng  or  rejlrain- 
tug  ftatute,  I  Eliz.  c.  19.  (made  entirely  for  the  benefit  of 
the  fucceflbr)  which  enads,  that  all  grants  by  archbiftiops 
and  bifhops  (which  include  even  thofe  confirmed  by  the 
dean  and  chapter  ;  the  which,  however  long  or  unreafona- 
ble, were  good  at  common  law)  other  than  for  the  term  of 
one  and  twenty  years  or  three  lives  from  the  making,  or 
without  referving  the  ufual  rent,  fhall  be  void.  Concur- 
rent leafes,  if  confirmed  by  the  dean  and  chapter,  are  held 
to  be  within  the  exception  of  this  ftatute,  and  therefore 
valid  ;  provided  they  do  not  exceed  (together  with  the  leafe 
in  being)  the  term  permitted  by  the  aft  '.  But,  by  a  faving 
exprefsiy  made,  this  ftatute  of  i  Eliz.  did  not  extend  to 
grants  made  by  any  biftiop  to  the  crown  ;  by  which  means 
queen  Elizabeth  procured  many  fair  pofieflions  to  be  made 
over  to  her  by  the  prelate?,  either  for  her  own  ufe,  or  with 
intent  to  be  granted  out  again  to  her  fevourites,  whom  fhe 
thus  gratified  without  any  expenfe  to  hcrfelf.  To  prevent 
which'  for  the  future,  the  ftatute  i  Jac.  I.  c.  3.  extends  the 
prohibition  to  grants  and  leafes  made  to  the  king,  as  well  as 
to  any  of  his  fubjeSs. 

Next  comes  the  ftatute  13  Eliz.  a.  10.  explained  and 
enforced  by  the  ftatutes  14  Eliz.  c.  11  &  14.  18  Eliz.  c.  11. 
and  43  Eliz.  c.  29.  which  extend  the  reftridtions,  laid  by 

f  Co.  ■Litt,  45,.  '  J I  Rep.  71, 
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the  laft  mentioned  ftatute  on  bifhops,  to  certain  other  infe- 
rior corporations,  both  fole  and  aggregate.  From  laying  all 
which  together  we  may  colledl,  that  all  colleges,  cathedrals, 
and  other  ecclefiaftical,  or  eleemofynary  corporations,  and 
all  parfons  and  vicars,  are  reftrained  from  making  any  leafes 
of  their  lands,  unlefs  under  the  following  regulations  : 
I.  They  muft  not  exceed  twenty  one  years,  or  three  lives, 
from  the  making.  2.  The  accuftomed  rent,  or  more,  m.uft  be 
3'early  rcferved  thereon.  3.  Houfes  in  corporations,  or  mar- 
ket towns,  may  be  let  for  forty  years  ;  provided  they  be  not 
the  manfion-houfes  of  the  leflbrs,  nor  have  above  ten  acres 
of  ground  belonging  to  them  ;  and  provided  the  leflec  be 
bound  to  keep  them  in  repair:  and  they  may  alfo  be  ali- 
ened in  fee-fmiple  for  lands  of  equal  value  in  recompenfe, 
4.  Where  there  is  an  old  leafe  in  being,  no  concurrent  leafe 
fhall  be  made,  urJefs  where  the  old  6ne  will  expire  within 
three  years.  5.  No  leafe  (by  the  equity  of  the  ftatute)  fhall 
be  made  without  impeachment  of  wafte  ^  6.  All  bonds  and 
covenants  tending  to  fruftrate  the  provifions  of  the  ftatutes 
of  13  &  18  Eliz.  fhall  be  void. 

Concerning  thefe  reftri^live  ftatutes  there  are  two  obfer- 
vations  to  be  made.  Firft,  that  they  do  not,  by  any  con- 
ftruftion,  enable  any  perfons  to  make  fuch  leafes  as  they  were 
by  common  law  di fabled  to  make.  Therefore  a  parfon,  or 
vicar,  though  he  is  reftrained  from  making  longer  leafes  than 
for  twenty  one  years  or  three  lives,  even  vjitb  the  confent  of 
patron  and  ordinary,  yet  is  not  enabled  to  make  any  leafe  at 
all,  fo  as  to  bind  his  fucceflbr,  without  obtaining  fuch  con- 
fent ".  Secondly,  that  though  leafes  contrary  to  thefe  a6ls 
are  declared  void,  yet  they  are  good  againft  the  kj/or  during 
his  life,  if  he  be  a  fole  corporation ;  and  are  alfo  good  againft 
an  aggregate  corporation  fo  long  as  the  head  of  it  lives,  who 
is  prefumed  to  be  the  moft  concerned  in  intereft.  For  the 
a6l  was  intended  for  the  benefit  of  the  fuccefibr  only  ;  and 
no  man  fhall  make  an  advantage  of  his  own  u'rong"^. 

t  Co  Litt.  45.  w  Ji,;j,  45. 
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T  H  E  Pv  E  is  yet  another  refl;ri6lion  with  regard  to  college 
leafes,  by  ftatute  i8  Eliz.  ch.  6.  which  direds,  that  one 
third  of  the  old  rent,  then  paid,  fhould  for  the  future  be 
referved  in  wheat  or  malt,  referving  a  quarter  of  wheat  for 
each  65  8^,  or  a  quarter  of  malt  for  every  55- ;  or  that  the 
leffees  Ihould  pay  for  the  fame  according  to  the  price  that 
wheat  and  malt  Ihould  be  fold  for,  in  the  market  next  ad- 
joining to  the  rerpe6tive  colleges,  on  the  market-day  before 
the  rent  becomes  due.  This  is  faid  ^  to  have  been  an  inven- 
tion of  lord  treafurer  Burleigh,  and  fir  Thomas  Smith,  then 
principal  fecretary  of  ftate ;  who,  obferving  how  greatly  the 
value  of  money  had  funk,  and  the  price  of  all  provifions 
rifen,  by  the  quantity  of  bullion  imported  from  the  new- 
found Indies,  (which  effects  were  likely  to  increafe  to  a 
greater  degree)  devifed  this  method  for  upholding  the  reve- 
nues of  colleges.  Their  forefight  and  penetration  has  in. 
this  refpeft  been  very  apparent :  for,  though  the  rent  fo  re- 
ferved in  corn  was  at  firfl:  but  one  third  of  the  old  rent,  or 
half  of  what  was  ftill  referved  in  money,  yet  now  the  pro- 
portion is  nearly  inverted ;  and  the  money  arifing  from  corn 
rents  is,  ccmmu7iibus  annis,  almoft  double  to  the  rents  referved 
in  money. 

The  leafes  of  beneficed  clergymen  are  farther  reftrained, 
in  cafe  of  their  non-refidence,  by  ftatutes  13  Eliz.  c.  20. 
14  Eliz.  c.  II.  j8  Eliz.  c.  11.  and  43  Eliz.  c.  g.  which 
diredt,  that  if  any  beneficed  clergyman  be  abferit  from  his 
cure  above  fourfcore  days  in  any  one  year,  he  fhall  not  only 
forfeit  one  year's  profit  of  his  benefice,  to  be  diftributed 
among  the  poor  of  the  parifli ;  but  that  all  leafes  made  by 
him,  of  the  profits  of  fuch  benefice,  and  all  covenants  and 
agreements  of  like  nature,  fhall  ceafe  and  be  void  :  except 
in  the  cafe  of  licenfed  pluralifts,  who  are  allowed  to  demife 
the  living,  on  which  they  are  non-refident,  to  their  curates 
only  i  provided  fuch  curates  do  not  abfent  themfelves  above 

X  Strypt's  annals  of  Eliz. 

forty 


Ch.  20,  <?/  T  H  I  N  G  S.'  323 

forty  days  in  any  one  year.    And  thus  much  for  leafes,  with 
their  feveral  enlargements  and  reftrictions  ^. 

5.  An  exchange  is  a  mutual  grant  of  equal  interefts,  the 
one  in  confideration  of  the  other.  The  word  "  exchange'* 
is  fo  individually  requifite  and  appropriated  by  law  to  this 
cafe,  that  it  cannot  be  fupplied  by  any  other  word  or  ex- 
prefTed  by  any  circumlocution  ^.  The  eftates  exchanged 
muft  be  equal  in  quantity  = ;  not  of  value^  for  that  is  imma- 
terial, but  Q{intereji\  as  fee-fimple  for  fee-fimple,  a  leafe 
for  twenty  years  for  a  leafe  for  twenty  years,  and  the  like. 
And  the  exchange  may  be  of  things  that  lie  either  in  grant 
or  in  livery  '°.  But  no  livery  of  ftifm,  even  in  exchanges  of 
freehold,  is  neceflary  to  pcrfc61:  the  conveyance  *= :  for  each 
party  ftands  in  the  place  of  the  other  and  occupies  his  right, 
and  each  of  them  hath  already  had  corporal  pofleflion  of  his 
own  land.  But  entry  muft  be  made  on  both  fides ;  for,  if 
either  party  die  before  entry,  the  exchange  is  void,  for  want 
of  fufficient  notoriety''.  And  fo  alfo,  if  two  parfons,  by 
confent  of  patron  and  ordinary,  exchange  their  preferments  ; 
and  the  one  is  prefented,  inftituted,  and  inducted,  and  the 
other  is  prefented,  and  inftituted,  but  dies  before  induction; 
the  former  fhall  not  keep  his  new  benefice,  becaufe  the  ex- 
change was  not  completed,  and  therefore  he  fhall  return  back 
to  his  own  ^.  For  if,  after  an  exchange  of  lands  or  other 
hereditaments,  either  party  be  evicted  of  thofe  which  were 
taken  by  him  in  exchange,  throsgh  defeil:  of  the  other's 
title;  he  fhall  return  bade  to  the  pofteiTion  of  his  own,  by 
virtue  of  the  implied  warra';ty  contained  in  all  exchanges^. 

6.  A  PARTITION,  is  when  two  or  more  joint- tenants, 
coparceners,    or  tenants  in    common,    agree  to  divide  the 

y  For  tlie  other  learnijig  relating  to 
leafes,  whicla  is  very  curious  and  diffu- 
live,  I  muft  refer  the  ftudent  to  3  Bac. 
abridg.  295.  (title,  leajt%  and  terms  for 
years)  where  the  fuijjedl  is  treated  in  a 
perfpicuous  and  mafterly  iD«nner  j  being 
fuppofed  to  be  extra<£led  from  a  manu- 
feript  of  fir  GeofiVey  Gilbert, 
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lands  fo  held  among  them  in  feveralty,  each  taking  a  diflini^: 
part.  Here,  as  in  fome  inflances  there  is  a  unity  of  intereft, 
and  in  all  a  unity  of  pofleflion,  it  is  neceflary  that  they  all 
mutually  convey  and  aflure  to  each  other  the  feveral  eftates, 
which  they  arc  to  take  and  enjoy  feparately.  By  the  com- 
mon law  coparceners,  being  compellable  to  make  partition, 
might  have  made  it  by  parol  only ;  but  joint-tenants  and 
tenants  in  common  muft  have  done  it  by  deed  ;  and  in  both 
cafes  the  conveyance  muft  have  been  perfected  by  livery  of 
feifm  ^.  And  the  ftatutes  of  31  Hen.  VHI.  c.  i.  and 
•22  Hen.  Vni.  c.  32.  made  no  alteration  in  this  point.  But 
the  ftatute  of  frauds  29  Car.  II.  c.  3.  hath  now  aboliftied 
this  diftiniflion,  and  make  a  deed  in  all  cafes  neceflary. 

These  are  the  feveral  fpecies  oi primary^  or  original  con- 
vevances.  Thofe  which  remain  are  of  the  fecondary^  or 
derivative  Tort ;  which  prefuppofe  fome  other  conveyance 
precedent,  and  only  ferve  to  enlarge,  confirm,  alter,  reftrain, 
reftore,  or  transfer  the  intereft  granted  by  fuch  original  con- 
veyance.   As, 

7.  Releases  ;  which  are  a  difcharge  or  conveyance  of  a 
man's  right  in  lands  or  tenements,  to  another  that  hath  fome 
,  former  eftate  in  polTelfion.  The  words  generally  ufed  therein 
are  "  remifed,  releafed,  and  for  ever  quit-claimed  ''."  And 
thefe  releafes  may  enure  either,  i.  By  way  of  enlarging  an 
ejiate^  or  enlarger  V  ejlate :  as,  if  there  be  tenant  for  life  or 
years,  remainder  to  another  in  fee,  and  he  in  remainder 
releafes  all  his  right  to  the  particular  tenant  and  his  heirs, 
this  wives  him  the  eftate  in  fee  ".  But  in  this  cafe  the  releffee 
muft  be  in  pojfejjion  of  fome  eftate,  for  the  releafe  to  work 
upon  ;  for  if  there  be  leflee  for  years,  and,  before  he  enters 
and  is  in  pofieffion,  the  Icftbr  releafes  to  him  all  his  right  in 
the  reverfion,  fuch  releafe  is  void  for  want  of  pofleflion  in 
the  releflee ''.  2.  By  way  of  pajjing  an  eftate^  or  mitter 
V  ejlate :  as  when  one  of  two  coparceners  releafeth  all  her 

%  Lift.  ^.  250.    Co.  Litt.  169.  i  Wii.   §.465. 
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right  to  the  other,  this  pafleth  the  fee-fimple  of  the  whole  ', 
And  in  both  thefe  cafes  there  muft  be  a  privity  of  eftate  be- 
tween the  relefi'or  and  releflee  *" ;  that  is,  one  of  their  eftates 
muft  be  fo  related  to  the  other,  as  to  make  but  one  and  the 
fame  eftate  in  law.  3.  By  way  of  pojjir.g  a  right,  or  mitter 
le  droit :  as  if  a  man  be  diffeifed,  and  releafeth  to  his  dilTeifor 
all  his  right;  hereby  the  difleifor  acquires  a  new  right,  which 
changes  the  quality  of  his  eftate,  and  renders  that  lawful 
which  before  was  tortious  ".  4.  By  way  of  exiinguijimient : 
as  if  my  tenant  for  life  makes  a  leafe  to  A  for  life,  remainder 
to  B  and  his  heirs,  and  1  releafe  to  A  ;  this  extinguifhes  my 
right  to  the  reverfion,  and  fliall  enure  to  the  advantage  of  B's 
remainder  as  well  as  of  A's  particular  eftate  °.  5.  By  way  of 
entry  and  feoffment :  as  if  there  be  two  joint  diffeifors,  and  the 
diffeifee  releafes  to  one  of  them,  he  fhall  be  fole  feifed,  and 
ftiall  keep  out  his  former  companion  ;  which  is  the  fame  in 
effe61:  as  if  the  difleifee  had  entered,  and  thereby  put  an  end 
to  the  dilTeifin,  and  afterwards  had  enfeoffed  one  of  the  diflei- 
fors  in  fee  p.  And  hereupon  we  may  obferve,  that  when  a 
man  has  in  himfelf  the  poffeffion  of  lands,  he  muft  at  the 
common  law  convey  the  freehold  by  fcoffrnent  and  livery ; 
which  makes  a  notoriety  in  the  country  :  but  if  a  man  has 
only  a  right  or  a  future  intereft,  he  may  convey  that  right  or 
intereft  by  a  mere  releafe  to  him  that  is  in  pofteflion  of  the 
land  :  for  the  occupancy  of  the  relefTee  is  a  matter  of  fuffi- 
cient  notoriety  already. 

8.  A  CONFIRMATION  is  of  a  nature  nearly  allied  to  a 
releafe.  Sir  Edward  Coke  defines  it  ^  to  be  a  conveyance  of 
an  eftate  or  right  in  ejje,  whereby  a  voidable  eftate  is  made 
fure  and  unavoidable,  or  whereby  a  particular  eftate  is  cn- 
creafed  :  and  the  words  of  making  it  are  thefe,  "  have  given, 
*'  granted,  ratified,  approved,  and  confirmed  ^"  An  in- 
ftance  of  the  firft  branch  of  the  definition  is,  if  tenant  for 
life  leafeth  for  forty  years,  and  dieth  during  that  term ;  here 
the  leafe  for  years  is  voidable  by  him  in  reverfion  :  yet,  if  he 

J  Co.  Litt.  273.  P  Co.  Liu.  278. 
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hath  confirmed  the  eftate  of  the  lefTee  for  years,  before  the 
death  of  tenant  for  life,  it  is  no  longer  voidable  but  fure^. 
The  latter  branch,  or  that  which  tends  to  the  increafeof  a 
particular  eftate,  is  the  fame  in  all  refpeits  with  that  fpecies 
of  releafe,  which  operates  by  way  of  enlargement. 

9.  A  SURRENDER,  furfumreddlt'io^  or  rendering  up,  is  of 
a  nature  direcStly  oppofite  to  a  releafe  j  for,  as  that  operates 
by  the  greater  eftate's  defcending  upon  the  lefs,  a  furrender  is 
the  falling  of  a  lefs  eftate  into  a  greater  by  deed.     It  is  de- 
fined %  a  yielding  up  of  an  eftate  for  life  or  years  to  him  that 
hath  the  immediate  reverfion  or  remainder,  wherein  the  par- 
ticular eftate  may  merge  or  drown,  by  mutual  agreement  be- 
tween them.    It  is  done  by  thefe  words,  "  hath  furrendered, 
**  granted,  and  yielded  up."    The  furrenderor  muft  be  In 
pofi'ellion  " ;  and  the  furrenderee  muft  have  a  higher  eftate,  in 
which  the  eftate  furrendered  may  merge:  therefore  tenant  for 
life  cannot  furrender  to  him  in  remainder  for  years  ^^.     In  a 
furrender  there  is  no  occaiion  for  livery  of  feifin  ^  ;  for  there 
is  a  privity  of  eftate  between  the  furrenderor,  and  the  furren- 
deree; the  one's  particular  eftate,  and  the  other's  remainder 
are  one  and  the  fame  eftate  ;  and  livery  having  been  once 
made  at  the  creation  of  it,  there  is  no  neceflity  for  having  it 
afterwards.    And,  for  the  fame  reafon,  no  livery  is  required 
on  a  releafe  or  confirmation  in  fee  to  tenant  for  ivears  or  at 
will,  though  a  freehold  thereby  paftes  :  fince  the  reverfion  of 
the  releflbr,  or  confirmor,  and  the  particular  eftate  of  the 
releflee,   or  confirmee,   are  one  and   the   fame  eftate ;  and 
where  there  is  already  a  pofieffion,  derived  from  fuch  a  pri- 
vity of  eftate,  any  farther  delivery  of  pofiTeflxon  would  be  vain 
and  nugatory  y, 

10.  An  ajjignme-nt  is  properly  a  transfer,  or  making  over 
to  another,  of  the  right  one  has  in  ^/zy  eftate  ;  but  it  is  ufually 
applied  to  an  eftate  for  life  or  years.  And  it  differs  from  a 
leafe  only  in  this  :  that  by  a  leafe  one  grants  an  intereft  lefs 

s  Litt.  §.  516,  w  Perk.  §.  589. 

t  Co.  Litt.  337.  X  Co.  Litt.  50. 

»  Ibid.  338.  y  Litt.  §.460. 
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than  his  own,  referving  to  himfelf  a  reverfion ;  in  affign- 
ments  he  parts  with  the  whole  property,  and  the  affignee 
ftands  to  all  intents  and  purpofes  in  the  place  of  the  aflignor. 

II.  A  DEFEAZANCE  is  a  Collateral  deed,  made  at  the 
fame  time  with  a  feoffment  or  other  conveyance,  containing 
certain  conditions,  upon  the  performan<:e  of  which  the  eftate 
then  created  may  he  defsated^  or  totally  undone.  And  in 
this  manner  mortgages  were  in  former  times  ufually  made; 
the  mortgagor  enfeoffing  the  mortgagee,  and  he  at  the  fame 
time  executing  a  deed  of  defeazance,  whereby  the  feoffment 
was  rendered  void  on  repayment  of  the  money  borrowed  at  a 
certain  day.  And  this,  when  executed  at  the  fame  time  v/ith 
the  original  feoffment,  was  confidered  as  part  of  it  by  the 
antient  law  ^  ;  and,  therefore  only,  indulged  :  no  fubfequent 
fecrct  revocation  of  a  folemn  conveyance,  executed  by  livery 
of  feifin,  being  allowed  in  thofe  days  of  fimplicity  and  truth; 
though,  when  ules  were  afterwards  introduced,  a  revocation 
of  fuch  ufes  was  permitted  by  the  courts  of  equity.  But 
things  that  were  merely  executory,  or  to  be  completed  by 
matter  fubfequent,  (as  rents,  of  which  no  feifin  could  be  had 
till  the  time  of  payment;  and  fo  alfo  annuities,  conditions, 
warranties,  and  the  like)  were  always  liable  to  be  recalled  by 
defeazances  made  fubfequent  to  the  time  of  their  creation  ^. 

II.  There  yet  remain  to  be  fpoken  of  fome  few  convey- 
ances, which  have  their  force  and  operation  by  virtue  of  the 
Jiatute  of  ufes. 

Uses  and  trufis  are  in  their  original  of  a  nature  very  fimi- 
lar,  or  rather  exactly  the  fame  :  anfwering  more  to  x\\z  fuki- 
comm'iffum  than  the  ufusfru£lus  of  the  civil  law ;  which  latter 
was  the  temporary  right  of  ufing  a  thing,  without  having  the 
ultimate  property,  or  full  dominion  of  the  fubitance'^.  But 
the  fidei-iommiffum,  which  ufually  was  created  by  will,  was 
the  difpofal  of  an  inheritance  to  one,  in  confidence  that  he 

z  From  the  French  verb  dffa'ire,   in-        ^  Ibid.  237. 
feEium  redder e,  c  Yf.  7.  I,  I. 

a  Co,  Litt.  235, 
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Ihould  cori\ey  it  or  dirpofe  of  the  profits  at  the  will  of 
another.  And  it  was  the  bufinefs  of  a  particular  magiftrate, 
the  praetor  fidei-commijfarius^  inftituted  by  Auguftus,  to  en- 
force the  obfcrvance  of  this  confidence*.  So  that  the  right 
thereby  given  was  looked  upon  as  a  veiled  right,  and  entitled 
to  a  remedy  from  a  court  of  j  aft  ice  :  which  occafioned  that 
known  divifion  of  rights  by  the  Roman  law,  into  jus  legit'i- 
tmcm^  a  legal  right,  which  was  remedied,  by  the  ordinary 
courfe  of  law ;  jus  fiduciar'ium,  a  right  in  truft,  for  which 
there  was  a  remedy  in  confcience  ;  znd  jus  precarium,  a  right 
in  courtefy,  for  which  the  remedy  was  only  by  intreaty  or 
requeft  '^.  In  our  law,  a  ufe  might  be  ranked  under  the 
rights  of  the  fecond  kind ;  being  a  confidence  repofed  in  ano- 
ther who  was  tenant  of  the  land,  or  terre-tenant,  that  he 
fliould  difpofe  of  the  land  according  to  the  intentions  of  cejiuy 
que  ufe.)  or  him  to  whofe  ufe  it  was  granted,  and  fuiFer  him 
to  take  the  profits  ^.  As,  if  a  feoffment  was  made  to  A  and 
his  heirs,  to  the  ufe  of  (or  in  truft  for)  B  and  his  heirs;  here 
at  the  common  law  A  the  terre-tenant  had  the  legal  property 
and  pofTeffion  of  the  land,  but  B  the  ce/iuy  que  ufe  was  in 
confcience  and  equity  to  have  the  profits  and  difpofal  of  it. 

This  notion  was  tranfplanted  into  England  from  the  civil 
law,  about  the  clofe  of  the  reign  of  Edward  III  ?,  by  means 
of  the  foreign  ecclefiaftics ;  who  introduced  it  to  evade  the 
ftatutes  of  mortmain,  by  obtaining  grants  of  lands,  not  to 
their  religious  houfes  directly,  but  to  the  ufe  of  the  religious 
houfes  '^  :  which  the  clerical  chancellors  of  thofe  times  held 
to  be  fdei-comm'ifja^  and  binding  in  confcience  ;  and  there- 
fore aifumed  the  jurifdiction,  which  Auguftus  had  vefted  in 
his  praetor,  of  compelling  the  execution  of  fuch  trufts  in  the 
court  of  chancery.  And,  as  it  was  moft  eafy  to  obtain  fuch 
grants  from  dying  perfons,  a  maxim  was  eftablifhed,  that 
though  by  law  the  lands  themfelves  were  not  devifable,  yet 
if  a  teftator  had  enfeoiFed  another  to  his  own  ufe,  and  fo  veas 

<»  h'ft  2.  /.v.  23.  g  Stat.  5oEdw.  III.  c,  6.  iRIc.  II, 

e  //.  43.26. 1.  Bacon  on  ufes.  8°.  e.g.    1  Rep.  139, 
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poflefled  of  the  ufc  only,  fuch  ufe  was  devifable  by  will.  But 
we  have  feen*  how  this  evafion  was  cruihed  in  it's  infancy, 
by  ftatute  15  Ric.  II.  c.  5.  with  refpedt  to  religious  houfes. 

Yet,  the  idea  being  once  introduced,  however  fraudu- 
lently, it  afterwards  continued  to  be  often  innocently,  and 
fometimes  very  laudably,  applied  to  a  number  of  civil  pur- 
pofes  :  particularly  as  it  removed  the  reftraint  of  alienations 
by  will,  and  permitted  the  owner  of  lands  in  his  lifetime  to 
make  various  defignations  of  their  profits,  as  prudence,  or 
jufticc,  or  family  convenience,  might  from  time  to  time  re- 
quire. Till  at  length,  during  our  long  wars  in  France  and 
the  fubfequent  civil  commotions  between  the  houfes  of  York 
and  Lancafter,  ufes  grew  almoft  univerfal  :  through  the  de- 
flre  that  men  had  (when  their  lives  were  continually  in 
hazard)  of  providing  for  their  children  by  will,  and  of  fe- 
curing  their  eftates  from  forfeitures ;  when  each  of  the 
contending  parties,  as  they  became  uppermoft,  alternately 
attainted  the  other.  Wherefore  about  the  reign  of  Edward  IV> 
(before  whofe  time,  lord  Bacon  remarks  ^,  there  are  not  fix 
cafes  to  be  found  relating  to  the  dodrine  of  ufes)  the  courts 
of  equity  began  to  reduce  them  to  fomething  of  a  regular 
fyftem. 

Originally  it  was  held  that  the  chancery  could  give  no 
relief,  but  againft  the  very  perfon  himfelf  Intrufted  for  cejiuy 
que  ufe^  and  not  againft  his  heir  or  alienee.  This  was  al- 
tered in  the  reign  of  Henry  VI,  with  refpeft  to  the  heir '  j 
and  afterwards  the  fame  rule,  by  a  parity  of  reafon,  was  ex- 
tended to  fuch  alienees  as  had  purchafed  either  without  a 
valuable  confideration,  or  with  an  exprcfs  notice  of  the  ufe". 
But  apurchafor  for  a  valuable  confideration,  without  notice, 
might  hold  the  land  difcharged  of  any  truft  or  confidence. 
And  alfo  it  was  held,  that  neither  the  king  or  queen,  on 
account  of  their  dignity  royal ",  nor  any  corporation  aggre- 

*  pag.  272.  m  Keilw.  46.     Bacon  of  ufes.  312. 

^  on  ufes.  313.  n  Bro.  Jbr.  tit.  Fecffm.  al  ufes.   31. 

1  Keilw.  42.    Yearbook  22,  Edw.      Bacon  of  ufes.  346,  547. 
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gate,  on  account  of  it's  limited  capacity  ",  could  be  feifed  to 
any  ufc  but  their  own  ;  that  is,  they  might  hold  the  lands, 
but  were  not  compellable  to  execute  the  truft.  And,  if  the 
feoffee  to  ufes  died  without  heir,  or  committed  a  forfeiture, 
or  married,  neither  the  lord  who  entered  for  his  efcheat  or 
forfeiture,  nor  the  hufband  who  retained  the  pofTeflion  as  te- 
nant by  the  curtefy,  nor  the  wife  who  was  afligned  her 
dower,  were  liable  to  perform  the  ufe  p  ;  becaufe  they  were 
not  parties  to  the  truft,  but  came  in  by  act  of  law  ;  though 
doubtlefs  their  title  in  reafon  was  no  better  than  that  of  the 
heir.  '  - 

On  the  other  hand  the  ufe  itfelf,  or  intereft  of  cejiuy  que 
ufe^  was  learnedly  refined  upon  with  many  elaborate  diftinc- 
tions.  And,  i.  It  was  held  that  nothing  could  be  granted 
to  a  ufe,  whereof  the  ufe  is  infeparable  from  the  pofleflion ; 
as  annuities,  ways,  commons,  and  authorities,  qu^  ipfo  ufu 
conjumuntur  ^ ;  or  whereof  the  feifin  could  not  be  inftantly 
given  ■■.  2.  A  ufe  could  not  be  raifed  without  a  fufficient 
confideration.  For  where  a  man  makes  a  feoffment  to  ano- 
ther without  any  confideration,  equity  prefumes  that  he 
meant  it  to  the  ufe  of  himfelf ' :  unlefs  he  exprefsly  declares 
it  to  be  to  the  ufe  of  another,  and  then  nothing  (hall  be  pre- 
fumed  contrary  to  his  own  expreflions  *.  But,  if  either  a 
good  or  a  valuable  confideration  appears,  equity  will  imme- 
diately raife  a  ufe  correfpondent  to  fuch  confideration  ". 
3.  Ufes  were  defcendible  according  to  the  rules  of  the  com- 
mon law,  in  the  cafe  of  inheritances  in  pofleffion  "*■ ;  for  in 
this  and  many  other  refpe6ts  aeqidtas  fequitur  legem,  and  can- 
not eftablifh  a  different  rule  of  property  from  that  which  the 
law  has  eftablifhed.  4.  Ufes  might  be  alTigned  by  fecret 
deeds  between  the  parties ",  or  be  devifed  by  laft  will  and 
teftament  ^  :  for,  as  the  leo-al  eftate  in  the  foil  was  not  tranf- 
ferred  by  thefe  tranfadions,  no  livery  of  feifin  was  neceffary; 

0  Ero,  Abr.  tit.  Feoffm.  al,  i^£s,  40.         *   i  And,  37. 
Eicon,  547.  u  Moor.  684. 

P  1  Rep,  122.  ""  2  Roll.  Abr.  780. 

1  I  Jon.  127.  "  Bacon  of  ufes.  31  z» 
T  Cio,  Eliz.  401.                                         y  Uid.  308. 
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and,  as  the  intention  of  the  parties  was  the  leading  principle 
in  this  fpecies  of  property,  any  inftrument  declarini^  that  in- 
tention was  allowed  to  be  binding  in  equity.  But  cefluy  que 
ufe  could  not  at  common  law  aliene  the  legal  intereft  of  the 
lands,  without  the  concurrence  of  his  feoffee  ^  ;  to  whom  he 
was  accounted  by  law  to  be  only  tenant  at  fufterance^. 
5.  Ufes  were  not  liable  to  any  of  the  feodal  burthens ;  and 
particularly  did  not  efcheat  for  felony  or  other  defe6l  of 
blood  ;  for  efcheats,  ^f,  are  the  confequence  of  tenure^  and 
ufes  are  held  of  nobody  :  but  the  land  itfelf  was  liable  to 
efcheat,  whenever  the  blood  of  the  feoffee  to  ufes  was  extin- 
guiflied  by  crime  or  by  defe61: ;  and  the  lord  (as  was  before 
obferved)  might  hold  it  difcharged  of  the  ufe  ''.  6.  No  wife 
could  be  endowed,  or  hufband  have  his  curtefy,  of  a  ufe  = : 
for  no  trult  was  declared  for  their  benefit,  at  the  original 
grant  of  the  eftate.  And  therefore  it  became  cuftoinary, 
when  moft  eftates  were  put  in  ufe,  to  fettle  before  marriage 
fome  joint  eftate  to  the  ufe  of  the  hufband  and  wife  for  their 
lives;  which  was  the  original  of  modern  jointures ''.  7.  A 
ufe  could  not  be  extended  by  writ  of  elegit^  or  other  legal  pro- 
cefs,  for  the  debts  of  cejiny  que  itfe  ^.  For,  being  merely  a 
creature  of  equity,  the  common  law,  which  looked  no  farther 
than  to  the  perfon  aftually  feifed  of  the  land,  could  award 
no  procefs  againft  it. 

It  is  impracticable,  upon  our  prefent  plan,  to  purfue  the 
doctrine  of  ufes  through  all  the  refinements  and  niceties, 
which  the  ingenuity  of  the  times  (abounding  in  fubtile  dif- 
quifitions)  deduced  from  this  child  of  imagination  ;  when 
once  a  departure  was  permitted  from  the  plain  fimple  rules  of 
property  eftablifhed  by  the  antient  law.  Thefe  principal  out- 
lines will  be  fully  fufficient  to  fhew  the  ground  of  lord  Bacon's 
complaint^,  that  this  courfe  of  proceeding  "  was  turned  to 
**  deceive  many  of  their  juft  and  reafonable  rights.  A  man, 
*'  that  had  caufe.to  fue  for  land,  knev/  not  againfl  whom  to 

z  Stat.  I  Ric.  Ill,  C.I,  'I  See  pag,  137. 
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*«  bring  his  action,  or  who  was  the  owner  of  it.  The  wife  was 
*'  defrauded  of  her  thirds ;  the  hufband  of  his  curtefy;  the  lord 
*' of  his  wardfhip,  relief,  heriot,  andefcheatj  the  creditor 
"  of  his  extent  for  debt  j  and  the  poor  tenant  of  his  leafe." 
To  remedy  thefe  inconveniences  abundance  of  ftatutes  were 
provided,  which  made  the  lands  liable  to  be  extended  by  the 
creditors  of  ceftuy  que  ufe  =  j  allowed  anions  for  the  freehold 
to  be  brought  againft  him,  if  in  the  aftual  pernancy  or  en- 
joyment of  the  profits'';  made  him  liable  to  ailions  of  wafte'j 
eftabliflied  his  conveyances  and  leafes  made  without  the  con- 
currence of  his  feoffees  ^  ;  and  gave  the  lord  the  wardfhip  of 
his  heir,  with  certain  other  feodal  perquifites  '. 

These  provifions  all  tended  to  con{\Atr  cejluy  que  uje  as  the 
real  owner  of  the  eftate ;  and  at  length  that  idea  was  carried 
into  full  effecfl  by  the  ftatute  27  Hen.  VIII.  c.  10.  which  is 
ufually  called  th^jlatute  of  ufes,  or,  in  conveyances  and  plead- 
ings, the  ftatutej/^r  transferring  ufes  into  poffejfion.  The  hint 
feems  to  have  been  derived  from  what  was  done  at  the  accef- 
iion  of  king  Richard  III ;  who  having,  when  duke  of  Glo- 
cefter,  been  frequently  made  a  feoffee  to  ufes,  would  upon 
the  affumption  of  the  crown  (as  the  law  was  then  underftood) 
have  been  entitled  to  hold  the  lands  difcharged  of  the  ufe. 
But,  to  obviate  fo  notorious  an  injuftice,  an  a6t  of  parliament 
was  immediately  paffed '",  which  ordained  that,  where  he 
had  been  fo  infeoffed  jointly  with  other  perfons,  the  land 
fhould  veft  in  the  other  feoffees,  as  if  he  had  never  been 
named  ;  and  that,  where  he  ftood  folely  infeoffed,  the  eftate 
itfelf  fhould  veft  in  cejiuy  que  ufe  in  like  manner  as  he  had  the 
ufe.  And  fo  the  ftatute  of  Henry  VIII,  after  reciting  the 
various  inconveniences  before-mentioned,  and  many  others, 
enacts,  that  "  when  any  perfon  fhall  hefeifedot'  lands,  dfff, 
*'  to  the  ufe,  confidence,  or  truft,  of  any  other  perfon  or  body 

S  Stat.  5oEdw,  III,  c.  6.    jRk.  II.  >  Stat.  11  Hen,  VI.  c.  5. 
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*'  politic,  the  perfon  or  corporation  erititled  to  the  ufe  in  fee- 
"  fimple,  fee-tail,  for  life,  or  years,  or  otherwife,  {hall  from 
"  thenceforth  ftand  and  be  feifed  or  poflefled  of  the  land,  ^c 
*'  of  and  in  the  like  eftates  as  they  have  in  the  ufe,  truft,  or 
*'  confidence ;  and  that  the  eftate  of  the  perfon  fo  feifed  to 
*'  ufes  ihall  be  deemed  to  be  in  him  or  them  that  have  the 
'*  ufe,  in  fuch  quality,  manner,  form,  and  condition,  as  they 
**  had  before  in  the  ufe."  The  ftatute  thus  executes  the  ufe, 
as  our  lavi^yers  term  it;  that  is,  it  conveys  the  pofleffion  to 
the  ufe,  and  tranfers  the  ufe  into  pofleffion  :  thereby  making 
ce/iuy  que  ufe  complete  owner  of  the  lands  and  tenements,  as 
well  at  lav\;  as  in  equity. 

The  ftatute  having  thus,  not  abolifhed  the  conveyance  to 
ufes,  but  only  annihilated  the  intervening  eftate  of  the  feoffee 
and  turned  the  intereft  of  cejiuy  que  ufe  into  a  legal  inftead  of 
an  equitable  ov^^nerftiip  j  the  courts  of  common  law  began  to 
take  cognizance  of  ufes,  inftead  of  fending  the  party  to  feek 
his  relief  in  chancery.  And,  confidering  them  now  as  merely 
a  mode  of  conveyance,  very  many  of  the  rules  before  efta- 
bliftied  in  equity  were  adopted  with  improvements  by  the 
judges  of  the  common  law.  The  fame  perfons  only  were 
held  capable  of  being  feifed  to  a  ufe,  the  fame  confidcrations 
were  neceflary  for  raifing  it,  and  it  could  only  be  raifed  of 
the  fame  hereditaments,  as  formerly.  But  as  the  ftatute 
the  inftant  it  v/as  raifed,  converted  it  into  an  adlual  pofiefiion 
of  the  land,  a  great  number  of  the  incidents,  that  formerly 
attended  it  in  it's  fiduciary  ftate,  were  now  at  an  end.  The 
land  could  not  efcheat  or  be  forfeited  by  the  aft  or  d^^e^  of 
the  feoffee,  nor  be  aliened  to  any  purchafor  difcharo-ed  of  the 
ufe,  nor  be  liable  to  dower  or  curtefy  on  account  of  the  fcifin 
of  fuch  feoffee;  becaufe  the  legal  eftate  never  refts  in  him  for 
a  moment,  but  is  inftantaneoufly  transferred  to  ceJIuy  que  ufe, 
as  foon  as  the  ufe  is  declared.  And,  as  the  ufe  and  the  land 
were  now  convertible  terms,  they  became  liable  to  dower, 
curtefy,  and  efcheat,  in  confequence  of  the  feifin  of  ceJluy  que 
ufe^  who  was  now  become  the  terre-tenant  alfo^  and  they 
likewife  were  no  longer  devifable  by  will. 

The 
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The  various  neceiTitles  of  mankind  induced  alfo  thejudges 
very  foon  to  depart  from  the  rigour  and  limplicity  of  the 
rules  of  the  common  law,  and  to  allow  a  more  minute  and 
complex  conftru61:ion  upon  conveyances  to  ufes  than  upon 
others.  Hence  it  was  adjudged,  that  the  ufe  need  not  always 
be  executed  the  inftant  the  conveyance  is  made :  but,  if  it 
cannot  take  efFeil  at  that  time,  the  operation  of  the  ftatute 
may  wait  till  the  ufe  fliall  arife  upon  fome  future  contin- 
gency, to  happen  within  a  reafonable  period  of  timej  and  in 
the  mean  while  the  antient  ufe  fliall  remain  in  the  original 
grantor:  as,  when  lands  are  conveyed  to  the  ufe  of  A  and  B, 
after  a  marriage  ftiall  be  had  between  them  ",  or  to  the  ufe  of 
A  and  his  heirs  till  B  fhall  pay  him  a  fum  of  money,  and 
then  to  the  ufe  of  B  and  his  heirs  °.  Which  do£lrine,  when 
devifes  by  will  were  again  introduced,  and  confidered  as  equi- 
valent in  point  of  coniiru<3:ion  to  declarations  of  ufes,  was 
alfo  adopted  in  favour  of  executory  devifes  p.  But  herein  thefe, 
which  are  called  contingent  ox  fpringt7ig^  ufes  differ  from  an 
executory  devife;  in  that  there  muft  be  a  perfon  feifed  to  fuch 
ufes  at  the  time  when  the  contingency  happens,  elfe  they  can 
never  be  executed  by  the  ftatute  ;  and  therefore,  if  the  eftate 
of  the  feoffee  to  fuch  ufe  be  deftroyed  by  alienation  or  other- 
wife,  before  the  contingency  arifes,  the  ufe  is  deftroyed  for 
ever  '^ ;  whereas  by  an  executory  devife  the  freehold  itfelf  is 
transferred  to  the  future  devifce.  And,  in  both  thefe  cafes, 
a  fee  may  be  limited  to  take  effect  after  a  fee  ■■ ;  becaufe, 
though  that  was  forbidden  by  the  common  law  in  favour  of 
the  lord's  efcheat,  yet,  when  the  legal  eftate  was  not  ex- 
tended beyond  one  fee-fimple,  fuch  fubfequent  ufes  (after  a 
ufe  in  fee)  were  before  the  ftatute  permitted  to  be  limited  in 
equity;  and  then  the  ftatute  executed  the  legal  eftate  in  the 
fame  manner  as  the  ufe  before  fubfifted.  It  was  alfo  held 
that  a  ufe,  though  executed,  may  change  from  one  to  another 
by  circumftances  ex  pojl  faclo' ;  as,  if  A  makes  a  feoffment. 

1  -2.  Ro'l.  Abr.  791.  Cro.  Eliz.  439.         <?   i  Rep.  134.  138.     Cro.  Eliz.  439, 

o  Bro.  Ahr.  t'l'.  Fcoffm.  al  ufes.  30.  ^  Pollexf,  78.     10  Mod,  423. 

P  See  pag.  173.  «  Bro.  Jl,r.  tic.  Fecffni.  a!  ufes.  30. 
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to  the  ufe  of  his  intended  wife  and  her  eldefi:  fon  for  their 
lives,  upon  the  marriage  the  wife  takes  the  whole  ufe  in  feve- 
ralty;  and,  upon  the  birth  of  a  fon,  the  ufe  is  executed  jointly 
in  them  both  ^  This  is  fometimes  called  zfecondary,  fome- 
times  z/hifting,  ufe.  And,  whenever  the  ufe  limited  by  the 
deed  expires,  or  cannot  veft,  it  returns  back  to  him  who 
raifed  it,  after  fuch  expiration  or  during  fuch  impoflibility, 
and  is  ftiled  a  refulting  ufe.  As,  if  a  mati  makes  a  feoffment 
to  the  ufe  of  his  intended  wife  for  life,  with  remainder  to  the 
ufe  of  her  firft-born  fon  in  tail :  here,  till  he  marries,  the  ufe 
refults  back  to  himfelf ;  after  marriage,  it  is  executed  in  the 
wife  for  life ;  and,  if  fhe  dies  without  iiTue,  the  whole  refults 
back  to  him  in  fee ".  It  was  likewife  held,  that  the  ufes  ori- 
ginally declared  may  be  revoked  at  any  future  time,  and  new 
ufes  be  declared  of  the  land,  provided  the  grantor  referved  to 
himfelf  fuch  a  power  at  the  creation  of  the  eftate  ;  whereas 
the  utmoft  that  the  common  law  would  allow,  was  a  deed  of 
defeazance  coeval  with  the  grant  itfelf  (aiid  therefore  efteemed 
a  part  of  it)  upon  events  fpecifically  mentioned  ^^.  And,  in 
cafe  of  fuch  a  revocation,  the  old  ufes  were  held  inflantly  to 
ceafe,  and  the  new  ones  to  become  executed  m  their  ftead  ", 
And  this  was  permitted,  partly  to  indulge  the  convenience, 
and  partly  the  caprice  of  mankind  ;  who  (as  lord  Bacon  ob- 
ferves>)  have  always  affected  to  have  the  difpofition  of  their 
property  revocable  in  their  own  time,  and  irrevocable  ever 
afterwards. 

By  this  equitable  train  of  decificns  in  the  courts  of  law, 
the  power  of  the  court  of  chancery  over  landed  property  was 
greatly  curtailed  and  diminifhed.  But  one  or  two  technical 
fcruples,  which  the  judges  found  it  hard  to  get  over,  reftored 
it  with  tenfold  increafe.  They  held  in  the  firft  place,  that 
**  no  ufe  could  be  limited  on  a  ufe'',"  and  that  when  a 
man  bargains  and  fells  his  land  for  money,  which  raifes  a 
\x{t.  by  implication  to  the  bargainee,  the  limitation  of  a 
farther  ufe   to  another  perfon  is  repugnant  and  therefore 

t  Eaaon  of  ufes.  351.  x  Co.  Litt.  237. 

u  Ibid,  350.      1  Rep,  ijo,  y  on  ufes,  316. 

■A'  Seepag.  5Z7.  z  H.tx,  155. 
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void  *.  And  therefore,  on  a  feoffment  to  A  and  his  heirs,  to 
the  ufe  of  B  and  his  heirs,  in  truft  for  C  and  his  heirs,  they 
held  that  the  ftatute  executed  only  the  firfl:  ufe,  and  that  the 
fecond  was  a  mere  nullity:  not  adverting,  that  the  inftantthe 
jfirft  ufe  was  executed  in  B,  he  became  feifed  to  the  ufe  of  C, 
which  fecond  ufe  the  flatute  might  as  well  be  permitted  to  exe- 
cute as  it  did  the  firft;  and  fo  the  legal  eftate  might  be  inftan- 
taneouflytranfmitted  down,  through  a  hundred  ufes  upon  ufes, 
till  finally  executed  in  the  lafl  ce/iuy  que  ufe.  Again  ;  as  the 
ftatute  mentions  only  fuch  perfons  as  vj&vq  feifed  to  the  ufe  of 
others,  this  was  held  not  to  extend  to  terms  of  years,  or  other 
chattel  interefts,  whereof  the  termor  is  not  feifed,  but  only 
poffeffed^  j  '^'^^  therefore,  if  a  term  of  one  thoufand  years  be 
limited  to  A,  to  the  ufe  of  (or  in  truft  for)  B,  the  ftatute  does 
not  execute  this  ufe,  but  leaves  it  as  at  common  law*^.  And 
laftly,  (by  more  modern  refolutions)  where  lands  are  given  to 
one  and  his  heirs,  in  truft  to  receive  and  pay  over  the  profits  to 
another,  this  ufe  is  not  executed  by  the  ftatute  :  for  the  land 
muft  remain  in  the  truftee  to  enable  him  to  perform  the  truft  ^. 

Of  the  two  more  antient  diftindions  the  courts  of  equity 
quickly  availed  themfelves.  In  the  firft  cafe  it  was  evident, 
that  B  was  never  intended  by  the  parties  to  have  any  benefi- 
cial intereft;  and,  in  the  fecond,  the  cejluy  que  ufe  of  the  term 
was  exprefsly  driven  into  the  court  of  chancery  to  feelc  his 
remedy  :  and  therefore  that  court  determined,  that  though 
thefe  were  not  ufes,  which  the  ftatute  could  execute,  yet  ftill 
they  were  trujls  in  equity,  which  in  confcience  ought  to  be 
performed  ^.  To  this  the  reafon  of  mankind  afiented,  and  the 
doflrine  of  ufes  was  revived,  under  the  denomination  o^trujis: 
and  thus,  by  this  ftri£l  conftru£lion  of  the  courts  of  law,  a 
ftatute  made  upon  great  deliberation,  and  introduced  in  the 
moft  folemn  manner,  has  had  little  other  effedl  than  to  make 
a  flight  alteration  in  the  formal  words  of  a  conveyance  ^ 

a  1  And.  37.  I3G.  ^   I  Fqu.  Caf.  abr.  383,  384. 

b  Bacon  law  of  ufes.  555.  J<;nk.  ^^4.       «   i  Hal.  P.  C.  24S. 

c  Poph.  76.     Dyer.  369.  '  Vaugh.  50.     Atk.  591. 
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However,  the  courts  of  equity,  in  the  exerclfe  of  this 
new  jurifdi^lion,  have  wifely  avoided  in  a  great  degree  thofe 
mifchiefs  which  made  ufes  intolerable.  They  now  confider 
a  truft-eftate  (either  when  exprefsly  declared  or  refulting  by 
neceffary  implication)  as  equivalent  to  the  legal  ownerfhip, 
governed  by  the  fame  rules  of  property,  and  liable  to  every 
charge  in  equity,  which  the  other  is  fubjedl  to  in  law  :  and, 
by  a  long  feries  of  uniform  determinations,  for  now  near  a 
century  part,  with  fome  afliftance  from  the  Icgiflature,  they 
have  raifed  a  new  fyftem  of  rational  jurifprudence,  by  which 
trufts  are  made  to  anfwer  in  general  all  the  beneficial  ends  of 
ufes,  without  their  inconvenience  or  frauds.  The  truflee  is 
conlldered  as  merely  the  inftrument  of  conveyance,  and  can 
in  no  fiiape  afFedl  the  eflate,  unlefs  by  alienation  for  a  valu- 
able confidcration  to  a  purchafor  without  notice?;  which, 
as  cg/^uy  que  ufe  is  generally  in  poflcllion  of  the  land,  is  a 
thing  that  can  rarely  happen.  The  truft  will  defcend,  may 
be  aliened,  is  liable  to  debts,  to  forfeiture,  to  leafes  and  other 
incumbrances,  nay  even  to  the  curtefy  of  the  hufband,  as  if 
it  was  an  efliate  at  law.  It  has  not  yet  indeed  been  fubjc£ted 
to  dower,  more  from  a  cautious  adherence  to  fome  hafty 
precedents'^,  than  from  any  well  grounded  principle.  It 
hath  alfo  been  held  not  liable  to  efcheat  to  the  lord,  in  con- 
fequence  of  attainder  or  want  of  heirs  * :  becaufe  the  truft 
could  never  be  intended  for  his  benefit.  But  let  us  now  re- 
turn to  the  ftatute  of  ufes. 

The  only  fcrvice,  rs  was  before  obferved,  to  which  this 
ftatute  is  now  configned,  is  in  giving  efficacy  to  certain  nev/ 
and  fecret  fpecies  of  conveyances  ;  introduced  in  order  to 
render  tranfactions  of  this  fort  as  private  as  pofTible,  and  to 
fave  the  trouble  of  making  livery  of  feifin,  the  only  antient 
conveyance  of  corporeal  freeholds  :  the  fecurityand  notoriety 
of  which  public  inveftiture  abundantly  overpaid  the  labour  of 
going  to  the  land,  or  of  fending  an  attorney  in  one's  ftead. 
But  this  now  has  given  way  to 

g  2  Freem  43.  J  Hardr.  494.    Burgefs  and  Wheate. 

h  iChanc.  Rep.  254.  2.P.Wm5,640.     Hil.  ja  Geo.  II.  inCanc, 
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12.  A  TWELFTH  fpecles  of  conveyance,  called  a  covenant 
io  Jland  Jeijed  to  ufes  :  by  which  a  man,  feifed  of  lands,  cove- 
nants in  confideration-of  blood  or  marriage  that  he  will  ftand 
feifed  of  the  fame  to  the  ufe  of  his  child,  wife,  or  kinfman ; 
for  life,  in  tail,  or  in  fee.  Here  the  ftatute  executes  at  once 
the  eftate  ;  for  the  party  intended  to  be  benefited,  having 
thus  acquired  the  ufe,  is  thereby  put  at  once  into  corporal 
pofleflion  of  the  land  ^,  without  ever  feeing  it,  by  a  kind  of 
parliamentary  magic.  But  this  conveyance  can  only  operate, 
when  made  upon  fuch  weighty  and  interefting  confiderations 
as  thofe  of  blood  or  marriage. 

13.  A  THIRTEENTH  fpccles  of  conveyance,  introduced 
by  this  ftatute,  is  that  of  a  bargain  andfale  of  lands  ;  which 
is  a  kind  of  a  real  contracSl,  whereby  the  bargainor  for  feme 
pecuniary  confideration  bargains  and  fells,  that  is,  con- 
trails to  convey,  the  land  of  the  bargainee  ;  and  becomes  by 
fuch  bargain  a  truftee  for,  or  feifed  to  the  \\(q  of,  the  bar- 
gainee ;  and  then  the  ftatute  of  ufes  completes  the  purchafe': 
or,  as  It  hath  been  well  exprcfled  "\  the  bargain  firft  vefts  the 
ufe,  and  then  the  ftatute  vefts  the  pofleflion.  But  as  it  was 
forefeen  that  conveyances,  thus  made,  would  want  all  thofe 
benefits  of  notoriety,  which  the  old  common  law  afllirances 
were  calculated  to  give  ;  to  prevent  therefore  clandeftine  con- 
veyances of  freeholds,  it  was  enacted  in  the  fame  feflion  of 
parliament  by  ftatute  27  Hen,  VHI.  c.  16.  that  fuch  bargains 
and  fales  ftiould  not  enure  to  pafs  a  freehold,  unlefs  the  fame 
be  made  by  indenture,  and  iur oiled  w'lihm  fix  months  in  one 
of  the  courts  of  Wcftminfter-hall  or  with  the  cujlos  rotidorurn 
of  the  county.  Clandeftine  bargains  and  fales  of  chattel  in- 
terefts,  or  leafes  for  years,  were  thought  not  worth  regarding, 
as  fuch  intcrefts  v/ere  very  precarious  till  about  fix  years  be- 
fore"; which  alfo  occafioned  them  to  be  overlooked  in  fram- 
ing the  ftatute  of  ufes :  and  therefore  fuch  bargains  and  fales 
are  not  direded  to  be  enrolled.     But  how  impoflible  is  it  to 

k  Bacon.  Ufe  of  the  b.\v,  151.  ^  Cio.  Jac.  696. 

'  Tbd,  150.  n  Seepag.142. 
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forefee,  and  provide  againft,  all  the  confequences  of  innova- 
tions !  This  omiffion  has  given  rife  to 

14,  A  FOURTEENTH  fpecies  of  conveyance,  vIt,.  by  leafi 
and  releafe  ;  firft  invented  by  ferjeant  Moore,  foon  after  the 
ftatute  of  ufes,  and  now  the  molt  common  of  any,  and  tnere- 
fore  not  to  be  fhaken  ;  though  very  great  lawyers  (as,  par- 
ticularly, Mr  Noy)  have  formerly  doubted  it's  validity".  It 
is  thus  contrived.  A  leafe,  or  rather  bargain  and  fale,  upon 
fome  pecuniary  confideration,  for  one  year,  is  made  by  the  te- 
nant of  the  freehold  to  the  lelTee  or  bargainee.  Now  this, 
without  any  enrollment,  makes  the  bargainor  ftandfeifed  to  the 
life  of  the  bargainee,  and  vefts  in  the  bargainee  the  z^  of  the 
term  for  a  year ;  and  then  the  ftatute  immediately  annexes 
i\\Q  pojjejfioji.  He  therefore  being  thus  in  pofl'eflion,  is  capable 
of  receiving  a  releafe  of  the  freehold  and  reverfion  ;  which 
we  have  feen  before  p,  muft  be  made  to  a  tenant  in  poflefTion  : 
and  accordingly,  the  next  day,  a  releafe  is  granted  to  him  "J, 
This  is  held  to  fupply  the  place  of  livery  of  feifin  ;  and  fo  a 
conveyance  by  leafe  and  releafe  is  faid  to  amount  to  a  fe- 
offment \ 

15,  To  thefe  may  be  added  deeds  to  lead  or  declare  the 
ufes  of  other  more  diredl  conveyr.nces,  as  feoffments,  fines, 
and  recoveries  i  of  which  we  fnall  fpeak  in  the  next 
chapter  :  and, 

16,  Deeds  of  revocation  of  ufes -^  hinted  at  in  a  former 
page%  and  founded  in  a  previous  pov/er,  referved  at  theraif- 
ing  of  the  ufes',  to  revoke  fuch  as  were  then  declared  ;  and 
to  appoint  orhers  in  their  Itead,  which  is  incident  to  the 
power  of  revocation ".  And  this  may  fuffice  for  a  fpecimen 
of  conveyances  founded  upon  the  ftatute  of  ufes  j  and  will 
finifli  our  obfervations  upon  fuch  deeds  as  ferve  to  transfer 
real  property. 

o  2  Mod.  252.  s  pag.  335. 

P  pag.  324.  t  See  appendix.  No.  II.  pag,  xi» 

q  See  appendix.  N''.  II.  §.  i,  2.  u  Co.  I.itt.  237, 

'  Co,  Litt.  270.  Cro,  Jac.  604. 
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Before  we  conclude,  it  will  not  be  improper  to  fubjoin 
a  few  remarks  upon  fuch  deeds  as  are  ufed  not  to  convey,  buc 
to  charge  or  incumber,  lands,  and  difcharge  them  again  :  of 
which  nature  are,  ohligations  or  bonds,  recognizances,  and  de^ 
feazances  upon  them  both. 

1.  An  obligation  or  bond,  is  a  deed  "'  whereby  the  obligor 
obliges  himlclf,  his  heirs,  executors,  and  admin iftrators,  to 
pay  a  certain  fum  of  money  to  another  at  a  day  appointed. 
If  this  be  all,  the  bond  is  called  a  fingle  one, /implex  obligatio  ; 
but  there  is  generally  a  condition  added,  that  if  the  obligor 
does  fomc  particular  a£l:,  the  obligation  (hall  be  void,  or  elfe 
fhall  remain  in  full  force  :  as,  payment  of  rent ;  performance 
of  covenants  in  a  deed  ;  or  repayment  of  a  principal  fum 
of  money  borrowed  of  the  obligee,  with  intereft,  which 
principal  fum  is  ufually  one  half  of  the  penal  fum  fpecified 
in  the  bond.  In  cafe  this  condition  is  not  performed,  the 
bond  becomes  forfeited,  or  abfolute  at  law,  and  charges  the 
obli<ror  while  living  j  and  after  his  death  the  obligation  def- 
cends  upon  his  heir,  who  (on  defc6i:  of  perfonal  affets)  is 
bound  to  difcharge  it,  provided  he  has  real  aficts  by  defcent  as 
a  recompenfc.  So  that  it  may  be  called,  though  not  a  direff, 
yet  a  collateral,  charge  upon  the  lands.  How  it  afFeds  the 
perfonal  property  of  the  obligor,  will  be  more  properly  con- 
fidered  hereafter. 

If  the  condition  of  a  bond  be  Impoflible  at  the  time  of 
making  it,  or  be  to  do  a  thing  contrary  to  fome  rule  of  law 
that  is  merely  pofitive,  or  be  uncertain,  or  infenfible,  the 
condition  alone  is  void,  and  the  bond  fhall  ftand  fmgle  and 
unconditional :  for  it  is  the  folly  of  the  obligor  to  enter  into 
fuch  an  obligation,  from  which  he  can  never  be  releafed.  If 
it  be  to  do  a  thing  that  is  malum  infe,  the  obligation  itfelf  is 
void  :  for  the  whole  is  an  unlawful  contrail,  and  the  obligee 
ihall  take  no  advantage  from  fuch  a  tranfadion.  And  if  the 
condition  be  poffible  at  the  time  of  making  it,  and  afterwards 

^  See  appendix.  N°.  III.  pag.  xiii, 
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becomes  impoflible  by  the  a£l  of  God,  the  a£t  of  law,  or 

the  a6l  of  the  obligee  himfelf,  there  the  penalty  of  the  obli- 
gation is  faved  :  for  no  prudence  or  forefjght  of  the  obligor 
could  guard  againft  fuch  a  contingency  *.  On  the  forfeiture 
of  a  bond,  or  it's  becoming  fingle,  the  whole  penalty  was 
recoverable  at  law:  but  here  the  courts  of  equity  interpofed, 
and  would  not  permit  a  man  to  take  more  than  in  confcicnce 
he  ought ;  viz.  his  principal,  intercft,  and  expenfes,  in  cafe 
the  forfeiture  accrued  by  non-payment  of  money  borrowed  ; 
the  damages  fuftained,  upon  non- performance  of  covenants  j 
and  the  like.  And  the  ftatute  4  &  5  Ann.  c.  16.  hath  alfo 
enabled,  in  the  fame  fpirit  of  equity,  that  in  cafe  of  a  bond, 
conditioned  for  the  payment  of  money,  the  payment  or  tender 
of  the  principal  lum  due,  with  intereft,  and  cofts,  even  though 
the  bond  be  forfeited  and  a  fuit  commenced  thereon,  fliall  be 
a  full  fatisfadiou  and  difcharge. 

2.  A  reognizame  is  an'  obligation  of  record,  which  a  man 
enters  into  before  fome  court  of  record  or  magiftrate  duly 
authorized  >',  with  condition  to  do  fome  particular  a6t;  as  to 
appear  at  the  affifes,  to  keep  the  peace,  to  pay  a  debt,  or  the 
like.  It  is  in  moft:  refpefls  like  another  bond  :  the  difference 
being  chieBy  this  :  that  the  bond  is  the  creation  of  a  frcfli 
debt  or  obligation  de  novo,  the  recoo-nizance  is  an  acknow- 
legement  of  a  former  debt  upon  record  j  the  form  whereof  is, 
*■'•  that  A.  B.  doth  acknowlege  to  owe  to  our  lord  the  king,  to 
*'  the  plaintiff,  to  C,  D.  or  the  like,  the  fum  of  ten  pounds,'* 
with  condition  to  be  void  on  performance  of  the  thing  ftipu- 
lated  :  in  which  cafe  the  king,  the  plaintiff,  C.  D.  &£.  is 
called  the  eognizee,  "  is  cui  c(/gngfcitiir-"  as  he  that  enters 
into  the  recognizance  is  called  the  cognizor,  "  is  qui  ag^ 
nofcitJ''  This,  being  either  certified  to,  or  taken  by  the  of- 
ficer of  fome  court,  is  witneffed  only  by  the  record  of  that 
court,  and  not  by  the  party's  feal  :  fo  that  it  is  not  in  ftri£t 
propriety  a  deed,  though  the  effects  of  it  are  greater  than  a 
common  obligation  ;  being  allowed  a  priority  in  point  of 
payment,  and  binding  the  lands  of  the  cogniaor,  from  the 

\  Cw.  Liu.  2g6,  y  Bro.  Abr,  tit,  rec^gnisianu,  24^ 
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time  of  enrollment  on  record  ^.  There  are  alfo  other  recog- 
nizances, of  a  private  kind,  in  nature  of  a  Jlatute  Jlaple^  by 
virtue  of  the  ftatute  23  Hen.  VIII.  c.  6.  which  have  been 
already  explained  ^,  and  fliewn  to  be  a  charge  upon  real 
property. 

3.  A  DEFEAZANCE,  on  a  bond^  or  recognizance,  or' 
judgment  recovered,  is  a  condition  which,  when  performed, 
defeats  or  undoes  it,  in  the  fame  manner  as  a  defeazance  of 
an  eftate  before-mentioned.  It  differs  only  from  the  com- 
mon condition  of  a  bond,  in  that  the  one  is  always  inferted 
in  the  deed  or  bond  itfelf,  the  other  is  made  between  the  fame 
parties  by  a  feparate,  and  frequently  a  fubfequent  deed  ''. 
This,  like  the  condition  of  a  bond,  when  performed,  dif- 
charges  and  difmcumbers  the  eftate  of  the  obligor. 

These  are  the  principal  fpecies  of  deeds  or  matter  in  pais^ 
by  which  eftates  may  be  either  conveyed,  or  at  leail  affected. 
Among  which  the  conveyances  to  ufes  are  by  much  the  moft 
frequent  of  any  ;  though  in  thefe  there  is  certainly  one  pal- 
pable defe6l,  the  want  of  fufHcient  notoriety  :  fo  that  pur- 
chafors  or  creditors  cannot  know  with  any  abfolute  certainty, 
what  the  eftate,  and  the  title  to  it,  in  reality  are,  upon  which 
they  are  to  lay  out  or  to  lend  their  money.  In  the  antient 
feodal  method  of  conveyance  (by  giving  corporal  feifm  of 
the  lands)  this  notoriety  was  in  fome  meafure  anfvvered  ; 
but  all  the  advantages  refulting  from  thence  are  now  totally 
defeated  by  the  introdutTtion  of  death- bed  devifes  and  fecret 
conveyances  :  and  there  has  never  been  yet  any  fufficient 
guard  provided  againft  fraudulent  charges  and  incumbrances ; 
fmce  the  difufe  of  the  old  Saxon  cuftom  of  tranfaciing  all 
convevances  at  the  county  court,  and  entering  a  memorial  of 
them  in  the  chartulary  or  leger-book  of  fome  adjacent  mo- 
nafterv*^ ;  and  the  failure  of  the  general  regifter  eftabliflied  by 
king  Richard  the  firft,  for  the  ftarrs  or  mortgages  made  to 
Jews,  in  the  capitula  de  Judaeis^  of  which  Hoveden  has  pre- 


»  Stat.  29  Car.  II.  c,  3.  §.  iS.  *>  Co.  Litt.  237.    2.  Saud.  47. 

8  See  rag.  i6q.  =  Hickes  D'ljj'atat,  cpijiolar.  9. 
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ferved  a  copy.  How  far  the  eftablifhment  of  a  like  general 
regifter,  for  deeds,  and  wills,  and  other  ails  afFe6ling  real 
property,  would  remedy  this  inconvenience,  deferves  to  be 
well  confidered.  In  Scotland  every  a6l  and  event,  regarding 
the  tranfmiflion  of  property,  is  regularly  entered  on  record  '^. 
And  fome  of  our  own  provincial  divifions,  particularly  the 
extended  county  of  York,  and  the  populous  county  of  Mid- 
dlefex,  have  prevailed  with  the  legiflature  '^  to  ere(5l  fuch  re- 
gifters  in  their  feveral  diftriils.  But,  however  plaufible  thefe 
provifions  may  appear  in  theory,  it  hath  been  doubted  by 
very  competent  judges,  whether  more  difputes  have  not  arifen 
in  thofe  counties  by  the  inattention  and  omiilions  of  parties, 
than  prevented  by  the  ufe  of  regifters. 

<J  Dalrymple  on  feodal  property,  262,         ^    Stat.   2  &  3  Ann.  c.  4,    6  Ann. 
tff.  c.  35.  7  Ann,  c.  20,  8  Geo.  TI,  c,  6. 
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Chapter     the     twenty     first. 

Of    alienation    by    matter    of 
RECORD. 


ASSURANCES  by  tnatter  of  record  are  fuch  as  do 
not  entirely  depend  on  the  a6t  or  confent  of  the  par- 
ties themfelves :  but  the  fan£tion  of  a  court  of  record  is  called 
in  to  fubftantiate,  preferve,  and  be  a  perpetual  teftimony  of, 
the  transfer  of  property  from  one  man  to  another  j  or  of  it's 
eftablifhment,  when  already  transferred.  Of  this  nature 
are,  i.  Private  a£ls  of  parliament.  2.  The  king's  grants, 
3.  Fines.     4.  Common  recoveries. 

J.  pR  IV  AT  E  a^s  of  parliament  are,  efpecially  of  late  years, 
become  a  very  common  mode  of  aflurance.  For  it  may 
fometimes  happen,  that  by  the  ingenuity  of  fom.e,  and  the 
blunders  of  other  pracSlitioners,  an  eftate  is  moft  grievou^y 
entangled  by  a  multitude  of  contingent  remainders,  refulting 
trufts,  fpringing  ufes,  executory  devifes,  and  the  like  arti- 
ficial contrivances  ;  (a  confufion  unknovi^n  to  the  fimple 
conveyances  of  the  common  lavi')  fo  that  it  is  out  of  the  power 
of  either  the  courts  of  law  or  equity  to  relieve  the  owner. 
Or  it  may  fometimes  happen,  that  by  the  ftriitnefs  or  omif- 
fions  of  fam.ily  fettlements,  the  tenant  of  the  eftate  is  abridged 
of  fome  reafcnable  power,  (as  letting  leafes,  making  a  join- 
ture for  a  wife,  or  the  like)  which  power  cannot  be  given 
him  by  the  ordinary  judges  either  in  common  law  or  equity. 
Or  it  may  be  neceflary,  in  fettling  an  eftate,  to  fccure  it 
againft  the  claims  of  infants  or  other  perfons  under  legal 
difabilities;  who  are  not  bound  by  any  judgments  or  decrees 
of  the  ordinary  courts  of  juftice.  In  thefe,  or  other  cafes  of 

the 


Ch.  21.  <?/    T  H  I  N  G  s.  345 

the  like  kind,  the  tranfcendent  power  of  parh'ament  is  called 
in,  to  cut  the  Gordian  knot ;  and  by  a  particular  law,  enadled 
for  this  very  purpofe,  to  unfetter  an  eftate ;  to  give  it's  tenant 
reafonable  powers  ;  or  to  aflure  it  to  a  purchafor,  againft  the 
remote  or  latent  claims  of  infants  or  difabled  perfons,  by- 
fettling  a  proper  equivalent  in  proportion  to  the  intereft  fo 
barred.  This  practice  was  carried  to  a  great  length  in  the 
year  fucceeding  the  reftoration  ;  by  fetting  afide  many  con- 
veyances alleged  to  have  been  made  by  coniiraint,  or  in  order 
to  fcreen  the  eftates  from  being  forfeited  during  the  ufurpa- 
tion.  And  at  laft  it  proceeded  fo  far,  that,  as  the  noble  hif- 
torian  expreffes  it  *,  every  man  had  raifed  an  equity  in  his  own 
imagination,  that  he  thought  ought  to  prevail  againft  any 
defcent,  teftament,  or  adtoflaw,  and  to  find  relief  in  par^r 
liament  :  which  occafioned  the  king  at  the  clofe  of  thefeffion 
to  remark^,  that  the  good  old  rules  of  law  are  the  beft  fecu- 
rity;  and  to  wifh,  that  men  might  not  have  too  much  caufe 
to  fear,  that  the  fettlements  which  they  make  of  their  eftates 
fhall  be  too  eafily  unfettled  when  they  are  dead,  by  ths 
power  of  parliament. 

Acts  of  this  kind  are  however  at  prefent  carried  on,  in 
both  houfes,  with  great  deliberation  and  caution  ;  particu- 
larly in  the  houfe  of  lords  they  are  ufually  referred  to  two 
judges  to  examine  and  report  the  facSls  alleged,  and  to  fettle 
all  technical  forms.  Nothing  alfo  is  done  without  the  con- 
fent,  exprefsly  given,  of  all  parties  in  being  and  capable  of 
confent,  that  have  the  remoteft  intereft  in  the  matter  ;  unlefs 
fuch  confent  fhall  appear  to  be  perverfely  and  without  any 
reafon  withheld.  And,  as  was  before  hinted,  an  equivalent 
in  money  or  other  eftate  is  ufually  fettled  upon  infants,  or 
perfons  not  in  ejp,  or  not  of  capacity  to  a£l  for  thcmfelves, 
who  are  to  be  concluded  by  this  a6t.  And  a  general  faving 
is  conftantly  added,  at  the  clofe  of  the  bill,  of  the  right  and 
intereft  of  all  perfons  whatfoever  ;  except  thofe  whofe  con- 
fent is  fo  given  or  purchafed,  and  who  are  therein  particularly 
named. 

*  Lcrd  Clar.  Contin.  162.  ^  Jlid.  J63. 
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A  LAW,  thus  made,  though  it  binds  all  parties  to  the 
bill,  is  yet  looked  upon  rather  as  a  private  conveyance,  than 
as  the  folemn  acl  of  the  legiflature.  It  is  not  therefore  al- 
lowed to  be  a  publick,  but  a  mere  private  ftatute  j  it  is  not 
printed  or  publifhed  among  the  other  laws  of  the  feffion  ;  it 
hath  been  relieved  againft,  when  obtained  upon  fraudulent 
fuggeftions ;  and  no  judge  or  jury  is  bound  to  take  notice  of 
it,  unlefs  the  fame  be  fpecially  fet  forth  and  pleaded  to  them. 
It  remains  hov/ever  enrolled  among  the  public  records  of  the 
nation,  to  be  for  ever  preferved  as  a  perpetual  teftimony  of 
the  conveyance  or  alTurance  fo  made  or  eftablifhed. 

II.  The  king's  grants  are  alfo  matter  of  public  record. 
For,  as  St.  Germyn  fays  '^,  the  king's  excellency  is  fo  high  in 
the  law,  that  no  freehold  maybe  given  to  the  king,  nor  de- 
rived from  him,  but  by  matter  of  record.  And  to  this  end  a 
variety  of  offxes  are  eredled,  communicating  in  a  regular 
fubordination  one  with  another,  through  which  all  the  king's 
grants  mufr  pafs,  and  be  tranfcribed,  and  enrolled  ;  that  the 
fame  may  be  narrowly  infpecSled  by  his  officers,  who  will  in- 
form him  if  any  thing  contained  therein  is  improper,  or  un- 
lawful to  be  granted.  Thefe  grants,  whether  of  lands,  ho- 
nours, liberties,  franchifes,  or  ought  befides,  are  contained 
in  charters,  or  letters  patent^  that  is,  open  letters,  Uterae 
patentes :  fo  called  becaufe  they  are  not  fealed  up,  but  expofed 
to  open  view,  with  the  great  feal  pendant  at  the  bottom  ;  and 
are  ufually  dire6led  or  addrefied  by  the  king  to  all  his  fubje^ls 
at  large.  And  therein  they  differ  from  certain  other  letters  of 
the  king,  fealed  alfo  with  his  great  feal,  but  direfted  to  par- 
ticular perfons,  and  for  particular  purpofes :  which  therefore, 
not  being  proper  for  public  infpe61;ion,  are  clofed  up  and 
fealed  on  the  outfide,  and  are  thereupon  called  writs  clofey 
Uterae  claufae\  and  are  recorded  in  the  dofe-rolls,  in  the  fame 
manner  as  the  others  are  in  the  patent-rolls. 

G  RAN  T  s  or  letters  patent  muft  firft  pafs  by  hill:  which  is 
prepared  by  the  attorney  and  folicitor  general,  in  confequence 

c  Dr  &SUid.  b.  i.  d.  8. 
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of  a  warrant  from  the  crown  ;  and  is  then  figned,  that  is, 
fuperfcribed  at  the  top,  with  the  king's  own  Jtgn  manual^  and 
fealed  with  his  privy  JJgnet,  which  is  alv/ays  in  the  cuftody 
of  the  principal  fecretary  of  ftate  ;  and  then  fometimes  it 
immediately  pafTes  under  the  great  fcal,  in  which  cafe  the 
patent  is  fubfcribed  in  thefe  words,  "  per  ipfum  regem^  by  the 
king  himfelf ''."  Othervvife  the  courfe  is  to  carry  an  extra<£t 
of  the  bill  to  the  keeper  of  the  privy  Jeal^  who  makes  out  a 
writ  or  warrant  thereupon  to  the  chancery ;  fo  that  the  fign 
manual  is  the  warrant  to  the  privy  feal,  and  the  privy  feal  is 
the  warrant  to  the  great  feal :  and  in  this  laft  cafe  the  patent 
is  fubfcribed,  '"''  per  breve  de  privato  ftgilloy  by  writ  of  privy 
feal^"  But  there  are  fome  grants,  which  only  pafs  through 
certain  offices,  as  the  admiralty  or  treafury,  in  confequence 
of  ?if-gn  manual^  without  the  confirmation  of  either  xki^fignet^ 
the  great^  or  the  privy  feal. 

Th  e  ?na}incr  of  granting  by  the  king  does  not  more  differ 
from  that  by  a  fubjeit,  than  the  conjiruclion  of  his  grants, 
when  made.  i.  A  grant  made  by  the  king,  at  the  fuit  of  the 
grantee^  fliall  be  taken  moft  beneficially  yii;- the  king,  and 
againjl  the  party  :  whereas  the  grant  of  a  fubjc^f  is  conlirued 
moft  ftrongly  againj}  the  grantor.  Wherefore  it  is  ulual  to 
infert  in  the  king's  gr;mts,  that  they  are  made,  not  at  the  fuit 
of  the  grantee,  but  "  ex  fpeciali  gratia,  certa  fcientia,  et  mero 
motu  regis  j"  and  then  they  have  a  more  liberal  conftruciion  '^, 
2.  A  fubje61:'s  grant  fnaU  be  conftrued  to  include  many  things, 
befides  what  are  exprejITed,  if  necefTary  for  die  operation  of 
the  grant.  Therefore,  in  a  private  grant  of  the  profits  of 
land  for  one  year,  free  ingrefs,  egrefs,  and  regrels,  to  cut 
and  carry  away  thofe  profits,  are  alfo  inclufively  granted  s  ; 
and  if  a  feoflrnent  of  land  was  made  by  a  lord  to  his  villein, 
this  operated  as  a  mnnumifllon  ^- ;  for  he  was  otherwilc  unable 
to  hold  it.  But  the  king's  grant  (hall  not  enure  to  any  other 
intent,  than  that  which  is  precifcly  exprcifcd  in  the  grant. 
As,  if  he  grants  land  to  an  alien,   it  operates  nothing;  fc^r 

d  9  Rep.  i8.  .c  Co.  Litt.  56. 
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fuch  grant  fhaTl  not  alfo  enure  to  make  him  a  denizen,  that  fo 
he  may  be  capable  of  taking  by  grant '.  3.  When  it  appears, 
from  the  face  of  the  grant,  that  the  king  is  miftakcn,  or  de- 
ceived, either  in  matter  of  fa6l  or  matter  of  law,  as  in  cafe 
©f  falfe  fuggeflion,  mifinformation,  or  mifrecital  of  former 
grants  ;  or  if  his  own  title  to  the  thing  granted  be  different 
from  what  he  fupnofes  ;  or  if  the  grant  be  informal  j  or  if 
fee  grants  an  eflate  contrary  to  the  rules  of  law  ;  in  any  of 
thefe  cafes  the  grant  is  abfolutely  void  ^,  For  indancc  ;  if 
the  king  grants  lands  to  one  and  his  heirs  mcile^  this  is  merely 
void  :  for  it  fhall  not  be  an  eftate-tail,  becaufe  there  want 
words  of  procreation,  to  afcertain  the  body,  out  of  v.'hich 
the  heirs  fliali  illue  :  neither  is  it  a  fee-fimple,  as  in  common 
grants  it  would  be  j  becaufe  it  may  reafonably  be  fuppofed, 
that  the  kino;  meant  to  give  no  more  than  an  eftate-tail '  :  the 
grantee  is  therefore  (if  any  thing)  nothing  more  than  tenant 
at  will  ™.  And,  to  prevent  deceits  of  the  king,  with  regard 
to  the  value  of  the  eftate  granted,  it  is  particularly  provided 
by  tloe  ftatutc  i  Plen.  IV.  c.  6.  that  no  grant  of  his.fliall  be 
good,  unlefs,  in  the  grantee's  petition  for  them,  exprefs 
inention  be  made  of  the  real  value  of  the  lands^ 

III.  We  are  next  to  confider  a  very  ufual  fpecies  of  aflu- 
tance,  which  is  alfo  of  record;  viz.  zfine  of  lands  and  te- 
nements. In  v/hich  it  will  be  necefTary  to  explain,  I.  The 
xrt-^z/!?-.!  of  a  fine ;   2.  It's  feveral  kinds ,  and  3.  li\  force  and 

I.  A  FINE  is  fometimes  faid  to  be  a  feoffment  of  record  " : 
though  it  might  with  more  accuracy  be  called,  an  acknow- 
Icgement  of  a  feoffment  on  record.  By  which  is  to  be  ua-? 
derftood,  that  it  has  at  leaft  the  fame  force  and  effect  with  a 
feoffment,  in  the  conveying  and  affuring  of  lands  :  though 
it  is  one  of  thofe  methods  of  transferring  eftates  of  freehold 
by  the  common  law,  in  which  livery  of  feifm  is  not  neceffary 

J  Bro.  Ahr,  tit.  patent.  62.  Finch.         "»  Bro.  Mr.  tit.  F.finteu  34.  tit,  Pa^ 
L.  no.  tents.  10^.  Dyer.  270.  Dav,  45. 

k  Freem..i72.  n  Co.  Lkt.  50. 

•  Finch.  loi,  ica. 

to 


Ch,  It.  tf/    T  H  I  N  G  s.  ^4^ 

to  be  avElually  given  j  the  fuppofition  and  acknowlegement 
thereof  ill  a  court  of  record,  however  fiftitious,  inducing  an 
€<jual  notoriety.  But,  more  particularly,  a  fine  may  be 
defcribed  to  be  an  amicable  compofition  or  agreement  of  a 
fuit,  either  a6lual  or  fictitious,  by  leave  of  the  king  or  his 
juftices  ;  whereby  the  lands  in  queflion  become,  or  are  ac- 
knowleged  to  be,  the  right  of  one  of  the  parties  ".  In  it's 
original  it  was  founded  on  an  a(51ual  fuit,  commenced  at  law 
for  recovery  of  the  polfcflion  of  land  or  other  hereditaments  j 
and  the  poficifion  thus  gained  by  fuch  compofition  was  found 
to  be  fo  fure  and  effedtual,  that  fiiStitious  acl:tons  were,  and 
continue  to  be,  every  day  commenced,  for  the  fake  of  ob- 
taining the  fame  fecurity. 

A  FINE  is  fo  called  becaufeit  puts  an  end^  not  only  to  the 
fuit  thus  commenced,  but  alfo  to  all  other  fuits  and  controver- 
fics  concerning  the  fame  matter.  Or,  as  it  is  exprefled  in  an 
antient  record  of  parliament,  i8  Edw.  I.  ''  non  in  regno 
*'  Anglloe  prov'idetur^  vcl  ejl^  oliqua  fecuritas  major  vel folcnniory 
**  per  qiiam  all  qui  sji  at  urn  ccrtiorern  habere  pofjit^  nequeadjlatum 
*"*■  fuujii  njerificandum  a'dquod  folennius  tejiitnoniurn  producere^ 
"  quamfinem  in  curia  domini  regis  kvatum  :  qui  quide?n  finis  fic 
**  vacatur  J  eo  quod  finis  ct  conjuinmatio  ominum  placitoricm  ejfe 
'*  dehet^  et  hoc  de  caufa  providehatur."  Fines  indeed  are  of 
equal  antiquity  with  the  firft  rudiments  of  the  law  itfelf ;  arc 
fpoken  of  by  Glanvili  and  Bradon  ^  in  the  reigns  of  Henry 
II,  and  Henry  III,  as  things  then  v/ell  known  and  lono- 
eftablifhed  ;  and  inftances  have  been  produced  of  them  even 
before  the  Norman  invahon  ^  So  that  the  ftatute  i8  Edw.  I. 
called  modus  levandi fines,  did  not  give  them  original,  but  only 
declared  and  regulated  the  m.anncr  in  which  they  fhould  be 
levied,  or  carried  on.    And  that  is  as  follov/s  : 

I.  The  party,  to  whom  the  land  is  to  be  conveyed  or 
aflured,  commences  an  acStion  or  fuit  at  law  ao-ainft  the  other, 

^  Co   Litt.  12.0.  r  /.  5.    /.  5.   f,  28. 

P  2  Roll.  Abr.  13.  s  plo%vd.  3C9,  ' 
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generally  an  a^ion  of  covenant',  by  fuing  out  a  writ  or 
praecipe^  called  a  writ  of  covenant^:  the  foundation  of  which 
is  a  fuppofed  agreement  or  covenant,  that  the  one  fhall  con- 
vey the  lands  to  the  other ;  on  the  breach  of  which  agree- 
ment the  adtion  is  brought.  On  this  writ  there  is  due  to  the 
kiqis;,  by  antient  prerogative,  a  primer  fine  ^  or  a  noble  for 
every  five  marks  of  land  fued  for  j  that  is,  one  tenth  of  the 
annual  value".  The  fuit  being  thus  commenced,  then 
follows, 

2.  The  Ucent'ta  coficordandi,  or  leave  to  agree  the  fuit^. 
For,  as  foon  as  the  adiion  is  brought,  the  defendant,  know- 
ing himfelf  to  be  in  the  wrong,  is  fuppofed  to  make  over- 
tures of  peace  and  accommodation  to  the  plantifF.  Who, 
accepting  them,  but  having,  upon  fuing  out  the  writ,  given 
pledges  to  profecute  his  fuit,  which  he  endangers  if  he  now 
deferts  it  v/ithout  licence,  he  therefore  applies  to  the  court 
for  leave  to  make  the  matter  up.  This  leave  is  readily  granted, 
but  for  it  there  is  alfo  another  fine  due  to  the  king  by  his  pre- 
rogative which  is  an  antient  revenue  of  the  crown,  and  is 
called  the  k'mg'sfdver^  or  fometimes  the  poji fine,  with  refpedt 
to  the  primer  fine  before-mentioned.  And  it  is  as  much  as 
the  primer  fine,  and  half  as  much  more,  or  ten  (hillings  for 
every  five  marks  of  land ;  that  is,  three  twentieths  of  the 
fuppofed  annual  value  ^. 

3.  Next  comes  the  conco7-d,  or  agreement  itfelf>',  after 
leave  obtained  from  the  court ;  which  is  ufually  an  acknov/- 
le'-cment  from  the  deforciants  (or  thofe  who  keep  the  other 
out  of  pofTeffion)  that  the  lands  in  queftion  are  the  right  of 
the  complainant.  And  from  this  acknowlegement,  or  re- 
cognition of  right,   the  party  levying  the  fine  is  called  the 

t  A  fine  may  alio  be  levied  on  a  writ  vaf.u  had  cominenced  a  fuit  in  the  lord's 

of  mfiic,    of  wanamia  chartat,    or  de  court,  he  could  not  abandon  it  without 

confuctudmibui  et  ferfitiis,     (Finch.  L.  leave  ;    left  the  lord  (hould  be  deprived 

2-78.)  of  his  pevquifites  foi  deciding  the  caufe. 

V  See  appendix,  N°.  IV,  §.  i.  (Robertfon.  Cha.  V.i.  31.) 

u  2lnft.  511.  ^    5  Rep.  39.     a  Iwft.    511.  Stat. 

w  Append.  K  ^.  IV.  ^.  2,     In  the  32  Geo.  II.  c.  14. 

times  of  llridl  feodal  jurifdidlion,   if  a  y  Append,  N''.  IV.  §.  3. 

cognizor. 


Ch.  21.  <?/      T  H  I   N   G  S.  551 

cognizor,  and  he  to  whom  it  is  levied  the  cognlzee.  This  ac- 
knowlegement  muft  be  made  either  openly  in  the  court  of 
common  pleas,  or  before  one  of  the  judges  of  that  court,  or 
elfe  before  commiflioners  in  the  country,  empowered  by  a 
fpecial  authority  called  a  writ  of  dedbnus  potejlatem  ;  which 
judges  and  commiflioners  are  bound  by  liatute  18  Edw.  I. 
ft.  4.  to  take  care  that  the  cognizors  be  of  f«ll  age,  found 
memory,  and  out  of  prifon.  If  there  be  :iny  feme-covert 
among  the  cognizors,  fhe  is  privately  examined  whether 
fhe  does  it  willingly  and  freely,  or  by  compulfion  of  her 
hufband. 

By  thefe  a61:s  all  the  efTential  parts  of  a  fine  are  com- 
pleted ;  and,  if  the  cognizor  dies  the  next  moment  after  the 
fine  is  acknowleged;,  provided  it  be  fubfequent  to  the  day  on 
which  the  writ  is  made  returnable  %  Hill  the  fine  fliall  be 
carried  on  in  all  it's  remaining  parts  :  of  which  the  next  is 

4.  Th  e  note  of  the  fine^  :  which  is  only  an  abftratSl  of 
the  writ  of  covenant,  and  the  concord  ;  naming  the  parties, 
the  parcels  of  land,  and  the  agreement.  This  muft  be 
enrolled  of  record  in  the  proper  office,  by  direction  of  the 
ftatute  5  Hen.  IV.  c.  14. 

5.  The  fifth  part  is  x\\zfoct  of  the  fine,  or  conclufion  of 
it :  which  includes  the  v/hole  matter,  reciting  the  parties, 
day,  year,  and  place,  and  before  whom  it  was  acknov/Ieo-ed 
or  levied  ''.  Of  this  there  are  indentures  made,  or  engroffed, 
at  the  chirographcr's  olllce,  and  delivered  to  the  cognizor 
and  the  cognizee  ;  ufually  beginning  thus,  "  haec  ejl  finalh 
**  Concordia^  this  is  the  final  agreement,"  and  then  reciting 
the  whole  prpceeding  at  length.  And  thus  the  fine  is  com- 
pletely levied  at  common  law. 

By  feveral  ftatutesftill  more  folemnities  are fuperadded,  in 
order  to  render  the  fine  more  univerfally  public,  and  lefs  li- 
able to  be  levied  by  fraud  or  covin.   And,  firft,  by  27  Edw.  I. 

z  Comb.  yr.  b  Hid.  §,  £. 

a  Append.  N°.  IV.  §.  4. 

C,    I. 


55*  57?^    Rights  Book  IL 

c.  I.  the  note  of  the  fine  fhall  be  openly  read  in  the  court  of 

common  pleas,  at  two  feveral  days  in  one  week,  and  during 
fuch  reading  all  pleas  {hall  ceafe.  By  5  Hen.  IV.  c.  14.  and 
23  Eliz.  c.  3.  all  the  proceedings  on  fines  either  at  the  time 
of  acknowlegement,  or  previous,  or  fubfequent  thereto,  fhall 
be  enrolled  of  record  in  the  court  of  common  pleas.  By 
I  Ric.  III.  c.,7.  confirmed  and  enforced  by  4  Hen.  VII. 
c.  24.  the  fine,  after  engroflhient,  fliall  be  openly  read  and 
proclaimed  in  court  fixteen  times  ;  viz.  four  times  in  the 
term  in  which  it  is  made,  and  four  times  in  each  of  the  three 
fucceeding  terms  ;  during  which  time  all  pleas  fhall  ceafe  : 
but  this  is  reduced  to  once  in  each  term  by  31  Eliz.  c.  2.  and 
thefe  proclamations  are  endorfed  on  the  back  of  the  record  '^. 
It  is  alfo  enailed  by  23  Eliz.  c.  3.  that  the  chirographer  of 
fines  fhall  every  term  write  out  a  table  of  the  fines  levied  in 
each  county  in  that  term,  and  fhall  affix  them  in  fome  open 
part  of  the  court  of  common  pleas  all  the  next  term  :  and 
ihall  alfo  deliver  the  contents  of  fuch  table  to  the  fheriiF  of 
every  county,  who  fhall  at  the  next  affifes  fix  the  fame  in  fome 
Open  place  in  the  court,  for  the  more  public  notoriety 
of  the  fine. 

2.  Fi|NES,  thus  levied,  are  of  four  kinds,  i.  What  In 
our  law  French  is  called  a  fine  '•*'  fur  cognizance  de  d/sit,  come 
*'  ceo  que  11  ad  de  fon  done-"  6r,  a  fine  upon  acknowlegement 
of  the  rig-ht  of  the  con-nizee,  as  that  which  he  hath  of  the 
p"ift  of  the  coo-nizor'^.  This  is  the  befl  and  furefl  kind  of 
fane;  for  thereby  the  deforciant,  in  order  to  keep  his  cove- 
nant with  the  plaintiff",  of  conveying  to  him  the  land*  in 
queflion,  and  at  the  fame  time  to  avoid  the  formality  of  an 
a6lual  feoffment  and  livery,  acknowleges  in  court  a  former 
feoffment,  or  gift  in  poflcffion,  to  have  been  made  by  him 
to  the  plaintiff.  This  fine  is  therefore  faid  to  be  a  feoffment 
of  record  ;  the  livery  thus  acknowleged  in  court,  being  equi- 
valent to  an  actual  livery  :  fo  that  this  affurance  is  rather  a 
confeflion  of  a  former  conveyance,  than  a  conveyance  nowori- 
ginallymade;  for  the  deforciant,  or  cognizor,  acknowleges, 

c  Appendixj  N°,  IV.  §.  6.  "^  This  is  that  fort,  cf  which  an  example 

is  given  in  the  appendix,  N°.  IV. 

cogmjcity 


Ch.  21.  0/     T  H  I  N  G  s.  355 

cognofcit^  the  right  to  be  in  the  plaintiff,  or  cognizee,  as  that 
which  he  hath  de  fon  done,  of  the  proper  gift  to  himfelf,  the 
cognizor.    2.  A  fine  *■'•  fur  cognizance  de  droit  tantu?n"  or^ 
upon  aclcnowlegement  of  the  right  merely ;  not  with  the 
circumftance  of  a  preceding  gift  from  the  cognizor.    This 
is  commonly  ufed  to  pafs  a  reverjionary  intereft,  which  is  in 
the  cognizor.    For  of  fuch  reverfions  there  can  be  no  feoiF- 
ment,  or  donation  with  livery,  fuppofed  j  as  the  pofTcffion 
during  the  particular  eftate  belongs  to  a  third  perfon  *=.     It 
is  worded  in  this  manner  ;  "  that  the  cognizor  acknowleges 
*'  the  right  to  be  in  the  cognizee;  and  grants  for  himfelf  and 
''  his  heirs,  that  the  reverfion,  after  the  particular  eftate  de- 
**  termines,  fliall  go  to  the  cognizee  ^"  3.  A  fine  '•'•fur  concef- 
*■''  fit^^  is  where  the  cognizor,  in  order  to  make  an  end  of  dif- 
putes,  though  he  acknowleges  no  precedent  right,  yet  grants 
to  the  cognizee  an  eftate  de  novo,  ufually  for  life  or  years, 
by  way  of  fuppofed  compofition.    And  this  may  be  done  re- 
ferving  a  rent,  or  the  like  :  for  it  operates  as  a  new  grant  s. 
4.  A  fine  '•'•fur  done,  grant,  et  render,"   is  a  double  fine, 
comprehending  the  fine  fur  cogJiizance  de  droit  come  ceo,  i^c. 
and  the  fine  fur  concejfit :  and  may  be  ufed  to  create  particu- 
lar limitations  of  eftate  :  whereas  the  fine  fur  cognizance  de 
droit  come  ceo,  &c,  conveys  nothing  but  an  abfolute  eftate, 
either  of  inheritance  or  at  leaft  of  freehold  ^.    In  this  laft 
fpecies  of  fine,  the  cognizee,  after  the  right  is  acknowleged 
to  be  in  him,  grants  back  again,  or  renders  to  the  cognizor, 
or  perhaps   to  a  ftranger,  fome  other  eftate  in  the  premifes. 
But,  in  general,  the  firft  fpecies  of  fine,  ^^  fur  cognizance  de 
droit  come  ceo,  &c,  is  the  moft  ufed,  as  it  conveys  a  clean 
and  abfolute  freehold,  and  gives  the  cognizee  a  feifin  in  law, 
without  any  actual  livery;    and  is  therefore  called  a  fine 
executed,  whereas  the  others  are  but  executory. 

3.  We  are  next  to  confider  the  force  and  e^e^  of  a  fine. 
Thefe  principally  depend,  at  this  day,  on  the  common  law, 
and  the  two  ftatutes,  4  Hen.  VII.  c.  24.  and  32  Hen.  VIII, 

e  Moor.  629.  g  Weft.  p.  z,  §.  66, 

f  Weft.  Symb.  p.  2.  §.95.  ^  Salk,  340. 

Vol.  II.  y  c.  36. 


^34  ^^^    Rights  Book  IL 

c.  36.    The  antient  common  law,  with  refpecS:  to  this  pointj, 
is  very  forcibly  declared  by  the  ftatute  18  Edw.  I.  in  thefe 
words.     *'  And  the  reafon,  why  fuch   folemnity  is  required 
"  in  the  pafling  of  a  fine,  is  this  ;  becaufe  the  fine  is  fo  high 
*'  a  bar,  and  of  fo  great  force,  and  of  a  nature  fo  powerful 
"  in  itfelf,  that  it  precludes  not  only  thofe  which  are  parties 
"  and  privies  to  the  fine,  and  their  heirs,  but  all  other  per- 
*'  fons  in  the  world,  who  are  of  full  age,  out  of  prifon,  of 
**  found  memory,  and  within  the  four  feas  the  day  of  the 
*'  fine  levied  ;   unlefs  they  put  in  their  claim  within  a  year 
**  and  a  day."    But  this  dodrine,  of  barring  the  right  by 
non-claim,  was   abolifhed  for  a  time  by  a  ftatute  made  in 
34  Edw.  I.  c.  16.  which  admitted  perfons  to  claim,  and  falfi- 
fy  a  fine,  at  any  indefinite  diftance  '  :  whereby,  as  fir  Edward 
Coke  obferves '',  great  contention  arofe,  and  few  men  were 
fure  of  their  pofleffions,  till  the  parliament  held  4  Hen.  VII. 
reformed  that  mifchief,  and  excellently  moderated  between 
the  latitude  given  by  the  ftatute  and  the  rigour  of  the  com- 
mon law.    For  the  ftatute,  then  made',  reftored  thedodlrine 
of  non-claim  ;  but  extended   the  time  of  claim.     So  that 
now,  by  that  ftatute,  the  right  of  all  ftrangers  whatfoever 
is  bound,  unlefs  they  make  claim,  not  within  one  year  and  a 
day,  as  by  the  common  law,  but  within  five  years  after  pro- 
clamations made  :    except  feme-coverts,  infants,  prifoners, 
perfons  beyond  the  feas,  and  fuch  as  are  not  of  whole  mind  ; 
who  have  five  years  allowed  to   them  and  their  heirs,  after 
the  death  of  their  hufljands,  their  attaining  full  age,  reco- 
vering their  liberty,  returning  into  England,  or  being  reftor- 
ed to  their  right  mind. 

It  feems  to  have  been  the  intention  of  that  politic  prmce, 
kino-  Henry  VII,  to  have  covertly  by  this  ftatute  extended 
fines  to  have  been  a  bar  of  eftates-tail,  in  order  to  unfetter 
the  more  eafily  the  eftatcs  of  his  powerful  nobility,  and  lay 
them  more  open  to  alienations  j  being  well  aware  that  power 
will  alv/ays  accompany  property.  But  doubts  having  arifen 
whether  they  could,  by  mere  implication,  be  adjudged  a  fuf- 

i  Litt.  §.  441.  '  4  Hen.  VII.  c,  24., 

^  2  luft.  51S. 
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ficient  bar,  (which  they  were  exprefsly  declared  not  to  be  by 
the  ftatute  de  donis)  the  ftatute  32  Hen.  VIIT.  c.  36.  was 
thereupon  made  ;  which  removes  all  difficulties,  by  declaring 
that  a  fine  levied  by  any  perfon  of  full  age,  to  whom  or  to 
whofe  anceflors  lands  have  been  entailed,  fliall  be  a  perpe- 
tual bar  to  them  and  their  heirs  claiming  by  force  of  fuch 
entail :  unlefs  the  fine  be  levied  by  a  woman  after  the  death 
of  her  hufband,  of  lands  which  Vv'ere,  by  the  gift  of  him  or 
his  anceftor,  affigned  to  her  in  tail  for  her  jointure  "' ;  or 
unlefs  it  be  of  lands  entailed  by  ail  of  parliament  or  letters 
patent,  and  whereof  the  reverfion  belongs  to  the  crown. 

From  this  view  of  the  common  law,  regulated  by  thefe 
flatutes,  it  appears,  that  a  fine  is  a  folemn  conveyance  on 
record  from  the  cognizor  to  the  cognizee,  and  that  the  per- 
fons  bound  by  a  fine  are  parties ,  privies,  andjirangers. 

The  panics  are  cither  the  cognizors,  or  cognizees  ;  and 
thefe  are  immediately  concluded  by  the  fine,  and  barred  of 
any  latent  right  they  might  have,  even  though  under  the  le- 
gal impediment  of  coverture.  And  indeed,  as  this  is  almofl 
the  only  a£l:  that  a  feme-covert,  or  married  woman,  is  per- 
mitted by  law  to  do,  (and  that  bccaufe  flie  is  privately  exa- 
mined as  to  her  voluntary  confcnt,  which  removes  the  gene- 
ral fufpicion  of  compulfion  by  her  hufband)  it  is  therefore 
the  ufual  and  almoft  the  oiily  (afe  method,  whereby  Ihe  cari 
join  in  the  fale,  fettlement,  or  incumbrance,  of  any  cftate. 

Pft  I  VIES  to  a  fine  are  fuch  as  are  any  way  related  to  thd 
parties  who  levy  the  fine,  and  claim  under  them  by  any  right 
of  blood,  or  other  right  of  reprefentation.  Such  as  are  thd 
heirs  general  of  the  cognizor,  the  iflue  in  tail  fince  the  fla-- 
tute  of  Henry  the  eighth,  the  vendee,  the  devifee,  and  all 
others  who  muft  make  titje  by  the  perfons  who  levied  the  fine* 
For  the  aft  of  the  anceftor  fliall  bind  the  heir,  and  the  a6l 
of  the  principal  his  fubftitute,  or  fuch  as  claim  under  any 
conveyance  made  by  him  fubfequent  to  the  fine  fo  levied ". 

TO  See  ftatute  ii  Hen,  VII.  c.  20,  °  3  ^^P-  S7« 
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Strangers  to  a  fine  are  all  other  perfons  in  the  world, 
except  only  parties  and  privies.  And  thefe  are  alfo  bound 
by  a  fine,  unlefs,  within  five  years  after  proclamations  made, 
they  interpofe  their  claim  ;  provided  they  are  under  no  legal 
impediments,  and  have  then  a  prefent  intereft  in  the  eftate. 
The  impediments,  as  hath  before  been  faid,  are  coverture, 
infancy,  imprifonment,  infanity,  and  abfence  beyond  fea:  and 
perfons,  who  are  thus  incapacitated  to  profecute  their  rights, 
have  five  years  allow^ed  them  to  put  in  their  claims  after  fuch 
impediments  are  removed,  Perfons  alfo  that  have  not  a 
prefent,  but  a  future  intereft  only,  as  thofe  in  remainder  or 
reverfion,  have  five  years  allowed  them  to  claim  in,  from 
the  time  that  fuch  right  accrues  °.  And  if  within  that  time 
they  negleil  to  claim,  or  (by  the  fl:atute  4  Ann.  c.  16.)  if 
they  do  not  bring  an  adlion  to  try  the  right,  within  one  year 
after  making  fuch  claim,  and  profecute  the  fame  with  efFedV, 
all  perfons  whatfoever  are  barred  of  whatever  right  they  may 
have,  by  force  of  the  ftatute  of  non-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all,  it  is  ne- 
ceflary  that  the  parties  fhould  have  fome  intereft  or  eftate  in 
the  lands  to  be  affecSled  by  it.  Elfe  it  were  poflible  that  two 
ftrangers,  by  a  mere  confederacy,  might  without  any  rifque 
defraud  the  owners  by  levying  fines  of  their  lands  ;  for  if 
the  attempt  be  difcovered,  they  can  be  no  fufFerers,  but  muft 
only  remain  in  Jiatu  quo  :  whereas  if  a  tenant  for  life  levies 
a  fine,  it  is  an  abfolute  forfeiture  of  his  eftate  to  the  remain- 
der-man or  reverfioner  p,  if  claimed  in  proper  time.  It  is 
not  therefore  to  be  fuppofed  that  fuch  tenants  will  frequently 
run  fo  great  a  hazard  ;  but  if  they  do,  and  the  claim  is  not 
duly  made  within  five  years  after  their  refpecftive  terms  ex- 
pire "-,  the  eftate  is  for  ever  barred  by  it.  Yet  where  a 
ftranger,  whofe  prefumption  cannot  thus  be  punifhed,  oifi- 
ciouflv  interferes  in  an  eftate  which  in  no  Vv'ife  belongs  to  him, 
his  fine  is  of  no  effecl  j  and  may  at  any  time  be  fet  afide 

°  Co.  Litt.  37Z.  ^2  Lev.  52, 
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(unlefs  by  fuch  as  are  parties  or  privies  thereunto  "■)  by  plead- 
ing that  ^^  partes  fais  nihil  habuerunt."  And,  even  if  a  te- 
nant for  years,  w^ho  hath  only  a  chattel  intereft,  and  no  free- 
hold in  the  land,  levies  a  fine,  it  operates  nothing,  but  is  lia- 
ble to  be  defeated  by  the  fame  plea^  Wherefore,  vi^hcn  a 
lefTee  for  years  is  difpofed  to  levy  a  fine,  it  is  ufual  for  him  to 
make  a  feoffment  firft,  to  difplace  the  cftate  of  the  reverfi- 
oner  %  and  create  a  new  freehold  by  diffeifin.  And  thus  much 
for  the  conveyance  or  aflurance  by  fine  :  which  not  only, 
like  other  conveyances,  binds  the  grantor  himfelf,  and  his 
heirs  ;  butalfo  all  mankind,  whether  concerned  in  the  tranf- 
fer  or  no,  if  they  fail  to  put  in  their  claims  within  the  time 
allotted  by  law. 

IV.  The  fourth  fpecies  of  afTurance,  by  matter  of  record, 
is  a  common  recovery.  Concerning  the  original  of  which,  it 
was  formerly  obferved ",  that  common  recoveries  were  in- 
vented by  the  ecclefiaftics  to  elude  the  ftatutes  of  mortmain  ; 
and  afterwards  encouraged  by  the  finefle  of  the  courts  of 
law  in  i2Edw.  IV.  in  order  to  put  an  end  to  all  fettered 
inheritances,  and  bar  not  only  eftates-tail,  but  alfo  all  re- 
mainders and  rcverfions  expectant  thereon.  I  am  now  there- 
fore only  to  confider,  firft,  the  nature  of  a  common  reco- 
very ;  and,  fecondly,  it's  force  and  effe^. 

I.  And,  firft,  the  nature  o^  it;  or  what  a  common  re- 
covery is.  A  common  recovery  is  fo  far  like  a  fine,  that  it 
is  a  fuit  or  action,  either  actual  or  fidlitious  :  and  in  it  the 
lands  are  recovered  againft  the  tenant  of  the  freehold  ;  which 
recovery,  being  a  fuppofed  abjudication  of  the  right,  binds 
all  pcrfons,  and  vefts  a  free  and  abfolute  fee-fimple  in  the 
recoveror.  A  recovery  therefore  being  in  the  nature  of  an 
a6lion  at  law,  not  immediately  compromifed  like  a  fine,  but 
carried  on  through  every  regular  ftage  of  proceeding,  I  am 
greatly  apprehenfive  that  it's  form  and  method  will  not  be 
eafily  underftood  by  the  ftudent,  who  is  not  yet  acquainted 
with  the  courfe  of  judicial  proceedings;  which  cannot  be 

r  Hob.  334.  t  Hardr.  402.    2  Lev.  52. 

s  5  Rep.  123.    Hardr.  401,  »  jag,  117.271. 

Y  3  the- 


J5S  '^he    Rights  Book  II, 

thoroughly  explained,  till  treated  of  at  large  in  the  third 
book  of  thefe  commentaries.  However  I  fliall  endeavour  to 
ftate  it's  nature  and  progrefs,  as  clearly  and  concifely  as  I 
can ;  avoiding,  as  far  as  poflible,  all  technical  terms,  and 
phrafes  not  hitherto  interpreted. 

Let  us,  in  the  firft  place,  fuppofe  David  Edwards  ^^  to 
be  tenant  of  the  freehold,  and  defu-ous  to  fuffer  a  common 
recovery,  in  order  to  bar  all  entails,  remainders,  and  rever- 
fions,  and  to  convey  the  fiime  in  fee-fimple  to  Francis 
Golding.  To  effeil  this,  Golding  is  to  bring  an  atStion 
againft  him-for  the  lands;  and  he  accordingly  fues  out  ^^ 
writ,  called  a  praecipe  quod  reddat,  becaufe  thofe  were  it's 
initial  or  mofc  operative  words,  when  the  law  proceedings 
were  in  Latin.  In  this  writ  the  demandant  Golding  alleges, 
that  the  defendant  Edwards  (here  called  the  tenant)  has  no 
legal  title  to  the  land  ;  but  that  he  came  into  pofleflion  of  it 
after  one  Hugh  Hunt  had  turned  the  demandant  out  of  it ". 
The  fubfequent  proceedings  are  made  up  into  a  record  or 
recovery  roll  >",  in  which  the  writ  and  complaint  of  the  de- 
mandant are  firft  recited ;  whereupon  the  tenant  appears, 
and  calls  upon  one  Jacob  Morland,  who  is  fuppofed,  at 
the  original  purchafe,  to  have  warranted  the  title  to  the  te- 
nant ;  and  thereupon  he  prays,  that  the  faid  Jacob  Mor- 
land may  be  called  in  to  defend  the  title  which  he  fo  war- 
ranted. This  is  called  the  voucher ^  vocatio^  or  calling  of  Ja- 
cob Morland  to  warranty;  and  Morland  is  called  the  vouchee. 
Upon  this,  Jacob  Morland,  the  vouchee,  appears,  is  implead- 
ed, and  defends  the  title.  "Whereupon  Golding,  the  demand- 
ant, defues  leave  of  the  court  to  imparl^  or  confer  with 
the  vouchee  in  private;  which. is  (as  ufual)  allowed  him. 
And  foon  afterwards  the  demandant,  Golding,  returns  to 
court,  but  Morland  the  vouchee  difappears,  or  makes  default. 
Whereupon  judgment  is  given  for  the  demandant,  Golding, 
now  called  the  recovtror,  to  recover  the  lands  in  queftion 
againft  the  tenant,  Edwards,  who  is  now  the  recoveree  : 
and  Edwards  has  judgment  to  recover  of  Jacob  Morland 
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lands  of  equal  value,  in  recompenfe  for  the  lands  fo  war- 
ranted by  him,  and  now  loft  by  his  default;  which  is  agree- 
able to  the  do6lrine  of  warranty  mentioned  in  the  preceding 
chapter^.  This  is  called  the  recompenfe,  or  recovery  in  value. 
But  Jacob  Morland  having  no  lands  of  his  own,  being  ufu- 
ally  the  cryer  of  the  court  (who,  from  being  frequently  thus 
vouched,  is  called  the  common  vouchee)  it  is  plain  that  Ed- 
wards has  only  a  nominal  recompenfe  for  the  lands  fo  reco- 
vered againft:  him  by  Golding;  which  lands  are  now  abfo- 
lutely  vefted  in  the  faid  recoveror  by  judgment  of  law,  and 
feifin  thereof  is  delivered  by  the  flieriff  of  the  county.  So 
that  this  collufive  recovery  operates  merely  in  the  nature  of 
a  conveyance  in  fee-fimple,  from  Edwards  the  tenant  in  tail, 
to  Golding  the  purchafor. 

The  recovery,  here  defcribed,  is  with  z  fitigle  voucher 
only ;  but  fometimes  it  is  with  d&iible,  treble^  or  farther 
voucher,  as  the  exigency  of  the  cafe  may  require.  And  in- 
deed it  is  now  ufual  alv^'ays  to  have  a  recovery  with  double 
voucher  at  the  leaft  :  by  firft  conveying  an  eftate  of  freehold 
to  any  indifferent  perfon,  againft  whom  the  praecipe  is 
brought  ;  and  then  he  vouches  the  tenant  in  tail,  who 
vouches  over  the  common  vouchee^.  For,  if  a  recovery  be 
had  immediately  againft  tenant  in  tail,  it  bars  only  fuch  ef- 
tate  in  the  premifes  of  which  he  is  then  adually  feifcd ;  whereas 
if  the  recovery  be  had  againft  another  perfon,  and  the  tenant 
in  tail  be  vouched,  it  bars  every  latent  right  and  intcrcft 
which  he  may  have  in  the  lands  recovered  ^,  If  Edwards 
therefore  be  tenant  of  the  freehold  in  pofieffion,  and  John 
Barker  be  tenant  in  tail  in  remainder,  here  Edwards  doth 
firft  vouch  Barker,  and  then  Barker  vouches  Jacob  Morland 
the  common  vouchee ;  who  is  always  the  laft  perfon  vouched, 
and  always  makes  default:  whereby  the  demandant  Golding 
recovers  the  land  againft  the  tenant  Edwards,  and  Edwards 
recovers  a  recompenfe  of  equal  value  againft  Barker  the  firft 
vouchee;  who  recovers  the  like  againft  Moriaiid  the  cummon 
vouchee,  againft  v/hom  I'uch  ideal  recovery  in  value  is  always 
ultimately  awarded. 

^'  pag.  301.  b  Bro.  Air.  t.:.  1a\'c.  32,  Plowd.  3, 
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This  fuppofed  recompenfe  in  value  is  the  reafon  why  the 
iflue  in  tail  is  held  to  be  barred  by  a  common  recovery.  For, 
if  the  recoveree  fhould  obtain  a  recompenfe  in  lands  from 
the  common  vouchee  (vi^hich  there  is  a  pofHbility  in  contem- 
plation of  law,  though  a  very  improbable  one,  of  his  doing) 
thefe  lands  vi^ould  fupply  the  place  of  thofe  fo  recovered  from 
him  by  collufion,  and  would  defcend  to  the  ilTue  in  tail*^. 
This  reafon  will  alfo  hold  with  equal  force,  as  to  ?noJl  re- 
mainder-men and  reverfioners ;  to  whom  the  poffibility  virill 
remain  and  revert,  as  a  full  recompenfe  for  the  reality,  which 
they  were  otherwife  entitled  to  :  but  it  will  not  always  hold  ; 
and  therefore,  as  Pigott  fays'*,  the  judges  have  been  even 
ajiutl,  in  inventing  other  reafons  to  maintain  the  authority 
of  recoveries.  And,  in  particular,  it  hath  been  faid,  that, 
though  the  eftate-tail  is  gone  from  the  recoveree,  yet  it  is 
not  dejiroyed,  but  on\y  transferred;  and  ftill  fubfifts,  and  will 
ever  continue  to  fubfift  (by  conftruilion  of  law)  in  the  re- 
coveror,  his  heirs,  and  afligns  :  and,  as  the  eftate-tail  fo 
continues  to  fubfift  for  ever,  the  remainders  or  reverfions 
expedlant  on  the  determination  of  fuch  eftate-tail  can  never 
take  place. 

To  fuch  awkward  fhifts,  fuch  fubtile  refinements,  and 
fuch  ftrange  reafoning,  were  our  anceftors  obliged  to  have 
recourfe,  in  order  to  get  the  better  of  that  ftubborn  ftatute  de 
donis.  The  defign,  for  which  thefe  contrivances  were  fet 
on  foot,  was  certainly  laudable ;  the  unrivetting  the  fetters 
of  eftates-tail,  which  were  attended  with  a  legion  of  mifchiefs 
to  the  commonwealth  :  but,  while  we  applaud  the  end,  we 
cannot  but  admire  the  means.  Qur  modern  courts  of  juftice 
have  indeed  adopted  a  more  manly  way  of  treating  the  fub- 
jecl ;  by  confidering  common  recoveries  in  no  other  light, 
than  as  the  formal  mode  of  conveyance,  by  which  tenant  in 
tail  is  enabled  to  aliene  his  lands.  But,  fmce  the  ill  confe- 
quences  of  fettered  inheritances  are  now  generally  feen  and 
allowed,  and  of  courfe  the  utility  and  expedience  of  fetting 
them  at  liberty  are  apparent  y  it  hath  often  been.wifhed,  that 
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the  procefs  of  this  conveyance  was  fliortened,  and  rendered 
lefs  fubjetS  to  niceties,  by  either  totally  repealing  the  ftatute 
de  donis;  which  perhaps,  by  reviving  the  old  docSlrine  of  con- 
ditional fees,  might  give  birth  to  many  litigations  :  or  by 
verting  in  every  tenant  in  tail  of  full  age  the  fame  abfolute 
fee-fimple  at  once,  which  now  he  may  obtain  whenever  he 
pleafes,  by  the  collufive  ficSlion  of  a  common  recovery; 
though  this  might  poilibly  bear  hard  upon  thofe  in  remainder 
or  reverfion,  by  abridging  the  chances  they  would  othcrwife 
frequently  have,  as  no  recovery  can  be  fuffered  in  the  inter- 
vals betv/een  term  and  term,  which  fometimes  continue  for 
near  five  months  together :  or,  laftly,  by  empowering  the 
tenant  in  tail  to  bar  the  eftate-tail  by  a  folemn  deed,  to  be 
made  in  term  time  and  enrolled  in  fome  court  of  record  j 
which  is  liable  to  neither  of  the  other  objedlions,  and  is  war- 
ranted not  only  by  the  ufage  of  our  American  colonies,  but 
by  the  precedent  of  the  ftatute '^  21  Jac.  I.  c.  ig.  which,  in 
cafe  of  a  bankrupt  tenant  in  tail,  empowers  his  commiflioners 
to  fell  the  eftate  at  any  time,  by  deed  indented  and  enrolled. 
And  if,  in  fo  national  a  concern,  the  emoluments  of  the  of- 
ficers, concerned  in  paffing  recoveries,  are  thought  to  be 
worthy  attention,  thofe  might  be  provided  for  in  the  fees  to 
be  paid  upon  each  enrollment. 

2.  TnE  force  and  effeff  of  common  recoveries  may  appear, 
from  what  has  been  faid,  to  be  an  abfolute  bar  not  only  of 
all  eftates  tail,  but  of  remainders  and  revcrfions  expe6lant 
on  the  determination  of  fuch  eftates.  So  that  a  tenant  in 
tail  may,  by  this  method  of  afturance,  convey  the  lands  held 
in  tail  to  the  recoveror  his  heirs  and  afligns,  abfolutely  free 
and  difcharged  of  all  conditions  and  limitations  in  tail,  and 
of  all  remainders  and  reverfions.  But,  by  ftatute  34  h  35 
Hen.  VIII.  c.  20.  no  recovery  had  againft  tenant  in  tail,  of 
the  king's  gift,  whereof  the  remainder  or  reverfion  is  in  the 
king,  fhall  bar  fuch  eftate-tail,  or  the  remainder  or  reverfion 
of  the  crown.  And  by  the  ftatute  11  Hen.  VII.  c.  20.  no 
woman,  after  her  huftiand's  death,  ftiall  fuffer  a  recovery  of 
lands  fettled  on  her  by  her  hufband  or  fettled  on  her  hufband 
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and  her  by  any  of  his  anceftors.  And  by  fl-atute  14  Eliz. 
c.  8.  no  tenant  for  life,  of  any  fort,  can  fufFer  a  recovery,  fo 
as  to  bind  them  in  remainder  or  reverfion.  For  which  rea- 
fon,  if  there  be  tenant  for  life,  with  remainder  in  tail,  and 
other  remainders  over,  and  the  tenant  for  life  is  defirous  to 
fuffer  a  valid  recovery ;  either  he,  or  the  tenant  to  the  prae- 
cipe by  him  made,  muft  vouch  the  remainder-man  in  tail, 
otherwife  the  recovery  is  void  :  but  if  he  does  vouch  fuch 
remainder-man,  and  he  appears  and  vouches  the  common 
vouchee,  it  is  then  good ;  for  if  a  man  be  vouched  and  ap- 
pears, and  fuffers  the  recovery  to  be  had,  it  is  as  effectual  to 
bar  the  eftate-tail  as  if  he  himfelf  were  the  recoveree  ^ 

In  all  recoveries  it  is  neceflary  that  the  recoveree,  or  te- 
nant to  the  praecipe,  as  he  is  ufually  called,  be  a£lually  feifed 
of  the  freehold,  elfe  the  recovery  is  void  ^.  For  all  actions, 
to  recover  the  feifm  of  lands,  muft  be  brought  againft  the 

J  t>  to 

acSlual  tenant  of  the  freehold,  elfe  the  fuit  will  lofe  it's  effeilj 
fmcethe  freehold  cannot  be  recovered  of  him  who  has  it  not. 
And,  though  thefe  recoveries  are  in  themfelves  fabulous  and 
fiilitious,  yet  it  is  necefTary  that  there  be  adores  fahulae^ 
properly  qualified.  But  the  nicety  thought  by  fome  modern 
practitioners  to  be  requifite  in  conveying  the  legal  freehold, 
in  order  to  make  a  good  tenant  to  the  praecipe.,  is  removed  by 
the  provifions  of  the  ftatute  14  Geo.  II.  c.  20.  which  enafts, 
with  a  retrofpe61:  and  conformity  to  the  antient  rule  of  law  **, 
that,  though  the  legal  freehold  be  vefted  in  leiTees,  yet  thofe 
who  are  entitled  to  the  next  freehold  eftate  in  remainder  or 
reverfion  may  make  a  good  tenant  to  the  praecipe  :  and  that, 
though  the  deed  or  fine  which  creates  fuch  tenant  be  fubfe- 
quent  to  the  judgment  of  recovery;  yet,  if  it  be  in  the  fame 
term,  the  recovery  fhall  be  valid  in  law  :  and  that,  though 
the  recovery  itfelf  do  not  appear  to  be  entered,  or  be  not 
regularly  entered,  on  record,  yet  the  deed  to  make  a  tenant 
to  the  praecipe,  and  declare  the  ufes  of  the  recovery,  fhall 
after  a  pofleffion  of  twenty  years  be  fufficient  evidence,  on 
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behalf  of  a  purchafor  for  valuable  confideration,  that  fuch 
recovery  was  duly  fulFered.  And  this  may  fuffice  to  give  the 
fludent  a  general  idea  of  common  recoveries,  the  laft  fpecies 
of  affurances  by  matter  of  record. 

Before  I  conclude  this  head,  I  muft  add  a  word  concern- 
ing deeds  to  lead,  or  to  declare,  the  ufcs  of  fines,  and  of  re- 
coveries.   For  if  they  be  levied  or  AifFered  without  any  good 
confideration,  and   without  any   ufes   declared,    they,    like 
other  conveyances,  enure  only  to  the  ul'e  of  him  who  levies 
or  fufi^ers  them  '.     And  if  a  confideration  appears,  yet  as  the 
moft  ufual  fine,  "y/^r  cognizance  de  droit  come  ceo,  isc."  con- 
veys an  abfolute  eftate,  without  any  limitations,  to  the  cog- 
nizee;  and  as  common  recoveries  do  the  fame  to  the  recoveror^ 
thefe  aflurances  could  not  be  made  to  anfwer  the  purpofe  of 
family  fettlements,  (wherein  a  variety  of  ufes  and  defignations 
is  very  often  expedient)  unlefs  their  force  and  efFccl  were 
fubjc£ted  to  the  direcfion  of  other  more  complicated  deeds, 
wherein  particular  ufes  can  be  more  particularly  exprefled. 
The  fine  or  recovery  itfclf,  like  a  power  once  gained  in  me- 
chanics, may  be  applied  and  directed  to  give  efficacy  to  an 
infinite  variety  of  movements,  in  the  vafi:  and  intricate  ma- 
chine of  a  voluminous  family  fettlement.  And,  if  thefe  deeds 
are  made  previous  to  the  fine  or  recovery,  they  are  called 
deeds  to  lead  the  ufes  ;  if  fubfequent,  deeds  to  declare  them. 
As,  if  A  tenant  in  tail,  with   reverfion  to  himfelf  in  fee, 
would  fettle  his  eftate  on  B  for  life,  remainder  to  C  in  tail, 
remainder  to  D  in  fee  ;  this  is  what  by  law  he  has  no  power 
of  doing  efFeitually,  while  his  own  eftate-tail  is  in  being. 
He  therefore  ufually  covenants  to  levy  a  fine  (or,  if  there  be 
any  intermediate  remainders,  to  fufFer  a  recovery)  to  E,  and 
that  the  fame  fliall  enure  to  the  ufes  in  fuch  fettlement  men- 
tioned.    This  is  now  a  deed  to  lead  the  ufcs  of  the  fine  or 
recovery  ;  and  the  fine  v/hen  levied,  or  recovery  Vv^hen  fuf- 
fered,  fhall  enure  to  tiie  ufes  {o  fpecificd  and  no  other.     For 
though  E,  the  cognizee  or  recoveror,  hath  a  fee-fimple  vefted 
m  himfelf  by  the  fine  or  recovery ;  yet,  by  the  operation  of 

»  Dyer.  iS, 
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this  deed,  he  becomes  a  mere  inftrument  or  conduit-pipe, 
feifed  only  to  the  ufc  of  B,  C,  and  D,  in  fuccefllve  order : 
which  ufe  is  executed  immediately,  by  force  of  the  ftatute 
of  ufes  ''.  Or,  if  a  fine  or  recovery  be  had  without  any  pre- 
vious fettlement,  and  a  deed  be  afterwards  made  between  the 
parties,  declar'mg  the  ufes  to  which  the  fame  {hall  be  applied, 
this  will  be  equally  good,  as  if  it  had  been  exprefsly  levied 
or  fufFered  in  confequence  of  a  deed  dire6ling  it's  operation 
to  thofe  particular  ufes.  For  by  ftatute  4  &  5  Ann.  c.  16. 
indentures  to  declare  the  ufes  of  fines  and  recoveries,  made 
after  the  fines  and  recoveries  had  and  fuiFered,  fhall  be  good 
and  effectual  in  law,  and  the  fine  and  recovery  fhall  enure  to 
fuch  ufes,  and  be  efteemcd  to  be  only  in  truft,  notwithftahd- 
ing  the  ftatute  of  frauds  29  Car.  XL  c.  3.  enafts,  that  all 
trufts  ftiall  be  declared  in  writing,  at  (and  not  after')  the 
time  when  fuch  trufts  are  created. 


*^  This  doftrinc  may  perhaps  be  more 
clearly  illuftrated  by  example.  In  the 
deed  or  marriage  fettlement  in  the  ap- 
pendix, N°.  II.  ^.2.  we  may  luppofe 
the  lands  to  have  been  oriirinally  fettled 
on  Abraham  and  Cecilia  Barker  for  life, 
remainder  to  John  Barker  in  tail,  with 
divers  other  remainders  over,  revcrfion 
to  Cecilia  Barker  in  fee  ;  and  now  in- 
tended to  be  fettled  to  the  feveral  ufes 
therein  expreffed,  njiz,  to  Abraham  and 
Cecilia  Barker  till  the  marriage  j  re- 
mainder to  John  Barker  for  life  ;  re- 
mainder to  truftees  to  preferve  the  con- 
tingent remainders :  remainder  to  his 
widow  for  life,  for  her  lointure ;  re- 
mainder to  other  truftees,  for  a  term  of 
five  hundred  years  j  remainder  to  their 
firft  and  other  fons  in  tail ;  remainder 
to  their  daughters  in  tail  j  remainder  to 
John  Barker  in  tail ;  remainder  to  Ce- 
cilia Barker  in  fee.  Now  it  is  neceffary, 
in  order  to  bar  the  cftate-tail  of  John 


Barker,  and  the  remainders  expeftant 
thereon,  that  a  recovery  be  fuftered  of 
the  premifes :  and  it  is  thought  proper 
(for  though  ufual,  it  is  by  no  means 
neceffary:  fee  Forrefler,  167,)  that  in 
order  to  make  a  good  tenant  of  the  free- 
hold, or  tenant  to  the  praecipe,  during 
the  coverture,  a  fine  fhould  be  levied  by 
Abraham,  Cecilia,  and  John  Barker  j 
and  that  the  recovery  itfelf  be  fuffered 
againft  this  tenant  to  the  pmecipe,  who 
Ihall  vouch  John  Barker,  aijd  thereby 
bar  his  eflate-tail,  and  become  tenant 
of  the  fee-fimple  by  virtue  of  fuch  re- 
covery :  the  ufes  of  which  eftate,  fo 
acq\iired,  are  to  be  thofe  exprefled  in 
this  deed.  Accordingly  the  parties  co- 
venant to  do  thefe  feveral  adls :  (fee 
pag.  viii.)  and  in  confequence  thereof 
the  fine  and  recovery  are  had  znd  fuffer- 
ed (N3,  IV.  and  N'.  V.)  of  which 
this  conveyance  is  a  deed  to  lead  the 
ufes. 


Ch.  22.  0/     T  H  I  N  G  S.  ^6^ 


Chapter    the    twenty    second. 

Of    alienation    by    SPECIAL 
CUSTOM. 


WE  are  next  to  confider  aflurances  by  fpecial  cuftom, 
obtaining  only  in  particular  places,  and  relative  only 
to  a  particular  fpecies  of  real  property.  This  therefore  is  a 
very  narrow  title ;  being  confined  to  copyhold  lands,  and 
fuch  cuftomary  eftates,  as  are  holden  in  antient  demefne,  or 
in  manors  of  a  fimilar  nature  :  which,  being  of  a  very  pecu- 
liar kind,  and  originally  no  more  than  tenancies  in  pure  or 
privileged  villenage,  were  never  alienable  by  deed ;  for,  as 
that  might  tend  to  defeat  the  lord  of  his  figniory,  it  is  there- 
fore a  forfeiture  of  a  copyhold  =*.  Nor  are  they  transferrable 
by  matter  of  record,  even  in  the  king's  courts,  but  only  in 
the  court  baron  of  the  lord.  The  method  of  doing  thTs  is 
generally  hy  furrender-y  though  in  fome  manors,  by  fpecial 
cuftom,  recoveries  may  be  fufFered  of  copyholds  ^ :  but  thefe 
differing  in  nothing  material  from  recoveries  of  free  land, 
fave  only  that  they  are  not  fufFered  in  the  king's  courts,  but 
in  the  court  baron  of  the  manor,  I  fhall  confine  myfelf  to 
conveyances  by  furrender,  and  their  confequences. 

Surrender,  furfu/nredditioy  is  the  yielding  up  of  the 

eftate  by  the  tenant  into  the  hands  of  the  lord,  for  fuch  pur- 

pofes  as  in  the  furrender  are  exprefled.     As,  it  may  be,  to 

.the  ufe  and  behoof  of  A  and  his  heirs  j  to  the  ufe  of  his  own 

will ;  and  the  like.     The  procefs,  in  moft  manors,  is,  that 

»  Lift,  §.  74.  b  Moot.  637. 

the 


^66  I'he    Rights  Book  IL 

the  tenant  comes  to  the  ftcward,  either  in  court,  (or,  if  the 
ciiftom  peraiits,  out  of  court)  or  elfe  to  two  cuftomary  tenants 
of  the  lame  manor,  provided  that  alfo  have  a  cuftom  to  warrant 
it;  and  there  by  delivering  up  a  rod,  a  glove,  or  other  fym- 
bol,  as  the  cuftom  directs,  refigns  into  the  hands  of  the  lord, 
by  the  hands  and  acceptance  of  his  faid  fteward,  or  of  the 
faid  two  tenants,  all  his  intereft  and  title  to  the  eftate  j  in 
truft  to  be  again  granted  out  by  the  lord,  to  fuch  perfons  and 
for  fuch  ufes  as  are  named  in  the  furrender,  and  the  cuftom 
of  the  manor  will  warrant.  If  the  furrender  be  made  out  of 
court,  then,  at  the  next  or  fome  fubfequent  court,  the  jury 
or  homage  muft  prefent  and  find  it  upon  their  oaths  j  which 
prefentment  is  an  information  to  the  lord  or  his  fteward  of 
what  has  been  tranfafted  out  of  court.  Immediately  upon 
fuch  furrender  in  court,  or  upon  prefentment  of  a  furrender 
made  out  of  court,  the  lord  by  his  fteward  grants  the  fame 
land  again  to  cejluy  que  nfe,  (who  is  fometimes,  though 
rather  improperly,  called  the  furrenderee)  to  hold  by  the 
antient  rents  and  cuftomary  fervices ;  and  thereupon  admits 
him  tenant  to  the  copyhold,  according  to  the  form  and  effedt 
of  the  furrender,  which  muft  be  exa6fly  purfued.  And  this 
is  done  by  delivering  up  to  the  new  tenant  the  rod,  or  glove, 
or  the  like,  in  the  name,  and  as  the  fymbol,  of  corporal 
feifm  of  the  lands  and  tenements.  Upon  which  admiflion  he 
pays  a  fine  to  the  lord  according  to  the  cuftom  of  the  manor, 
and  takes  the  oath  of  fealty. 

In  this  brief  abftradl  of  the  manner  of  transferring  copyhold 
•ftates  we  may  plainly  trace  the  vifible  footfteps  of  the  feodal 
inftitutions.  The  fief,  being  of  a  bafe  nature  and  tenure,  is 
unalienable  without  the  knowlcgc  and  confent  of  the  lord. 
For  this  purpofe  it  is  refigncd  up,  or  furrendered  into  his 
hands.  Cuironi,  and  the  indulgence  of  the  law,  which 
favours  liberty,  has  now  given  the  tenant  a  right  to  name  his 
facceflbr ;  but  formerly  it  was  far  otherwife.  And  I  am  apt 
to  fufped  that  this  right  is  of  much  the  fame  antiquity  with 
the  introdu(5tion  of  ufes  with  refpc6l  to  freehold  lands:  for 
the  alienee  of  a  copyhold  had  mQicly  jus  Jiduciarium,  for  which 

there 
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there was  no  remedy  at  law,  but  only  hyfub-poena  in  chancery'^. 
When  therefore  the  lord  had  accepted  a  furrender  of  his  te- 
nant's intereft,  upon  confidence  to  re-grant  the  eftate  to 
another  perfon,  either  then  exprefsly  named  or  to  be  after- 
wards named  in  the  tenant's  will,  the  chancery  inforced  this 
truft  as  a  matter  of  confcience  ;  which  jurifdidtion,  though 
feemingly  new  in  the  time  of  Edward  IV  ■*,  was  generally 
acquiefced  in,  as  it  opened  the  way  for  the  alienation  of 
copyholds,  as  well  as  of  freehold  elfates,  and  as  it  rendered 
the  ufe  of  them  both  equally  devi fable  by  teftament.  Yet, 
even  to  this  day,  the  new  tenant  cannot  be  admitted  but  by 
compofition  with  the  lord,  and  paying  him  a  fine  by  way  of 
acknowlegemcnt  for  the  licence  of  alienation..  Add  to  this 
the  plain  feodal  inveftiture,  by  delivering  the  fymbol  of  feifin 
in  prefence  of  the  other  tenants  in  open  court ;  "  quando 
**  hajia  vel  a  Hud  corporeurn  quidlibct  porrigitur  a  domino  fe  in- 
'*  veft'ituram facere  dicevte ;  quae  faliem  coram  duobus  vafallis 
"  folenniter  fieri  debet " ;"  and,  to  crown  the  whole,  the  oath 
of  fealty  annexed,  the  very  bond  of  feodal  fubjeilion.  From 
all  which  we  may  fairly  conclude,  that,  had  there  been  no 
other  evidence  of  the  fa£l  in  the  reft  of  our  tenures  and  ef- 
tates,  the  very  exiftence  of  copyholds,  and  the  manner  in 
which  they  are  transferred,  would  inconteftably  prove  the 
very  univerfal  reception,  which  this  northern  fyftem  of  pro- 
perty for  a  long  time  obtained  in  this  iHand  ;  and  which 
communicated  itfelf,  or  at  leaft  it's  fimilitudc,  even  to  our 
very  villeins  and  bondmen. 

This  method  of  conveyance  is  fo  eflential  to  the  nature  of 
a  copyhold  eftate,  that  it  cannot  poftibly  be  transferred  by 
any  other  afl'urance.  No  feoff'ment,  fine,  or  recovery  (in 
the  king's  courts)  has  any  operation  thereupon.  If  I  would 
exchange  a  copyhold  eftate  with  another,  I  cannot  do  it  by 
an  ordinary  deed  of  exchange  at  the  common  law ;  but  we 
muft  furrender  to  each  other's  ufe,  and  the  lord  will  admit  us 
accordingly.    If  I  would  devife  a  copyhold,  I  muft  furrender 

c  Cro.  Jac.  568.  e  Feud.  I,  z,  t.  2, 

k  Bro,  Abr,  tit.  terar.t ptr  ccp'ic,  10, 
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it  to  the  ufe  of  my  laft  will  and  teftament ;  and  in  my  will  I 
muft  declare  my  intentions,  and  name  a  devifee,  who  will 
then  be  entitled  to  admiflion  ^ 

In  order  the  more  clearly  to  apprehend  the  nature  of  this 
peculiar  afTurance,  let  us  take  a  feparate  view  of  it's  feveral 
parts  i  the  furrender,  the  prefentment,  and  the  admittance. 

I.  A  SURRENDER,  by  an  admittance  fubfequent  whereto 
the  conveyance  is  to  receive  it's  perfeftion  and  confirmation, 
is  rather  a  manifeftation  of  the  alienor's  intention,  than  a 
transfer  of  any  intereft  in  poflcffion.  For,  till  admittance  of 
cejiuy  que  ufe,  the  lord  taketh  notice  of  the  furrenderor  as  his 
tenant ;  and  he  fhall  receive  the  profits  of  the  land  to  his  own 
ufe,  and  fliall  difcharg-e  all  fervices  due  to  the  lord.  Yet  the 
intereft  remains  in  him  not  abfolutely,  hntfub  modo  \  for  he 
cannot  pafs  away  the  land  to  any  other,  or  make  it  fubje6t 
to  any  other  incumbrance  than  it  was  fubjedl  to  at  the  time 
of  the  furrender.  But  no  manner  of  legal  intereft  is  vefted 
in  the  nominee  before  admittance.  If  he  enters,  he  is  a 
trefpafler  and  punifhable  in  an  action  of  trefpafs :  and  if  he 
furrenders  to  the  ufe  of  another,  fuch  furrender  is  merely 
void,  and  by  no  matter  ex  pojl  fado  can  be  confirmed.  For 
though  he  be  admitted  in  purfuance  of  the  original  furrender, 
and  thereby  acquires  afterwards  a  fufficient  and  plenary  inte- 
reft as  abfolute  owner,  yet  his  fecond  furrender  previous 
to  his  ov/n  admittance  is  abfolutely  void  ab  initio  ;  becaufe 
at  the  time  of  fuch  furrender  he  had  but  a  poflibility  of  an 
intereft,  and  could  therefore  transfer  nothing:  and  no  fub- 
fequent admittance  can  make  an  a£l  good,  v/hich  was  ah  initio 
void.  Yet,  though  upon  the  original  furrender  the  nominee 
hath  but  a  poflibility,  it  is  however  fuch  a  poflibility,  as 
may  whenever  he  pleafes  be  reduced  to  a  certainty  :  for  he 
cannot  either  by  force  or  fraud  be  deprived  or  deluded  of  the 
eff'eiSl  and  fruits  of  the  furrender  ;  but  if  the  lord  refufe  to  ad- 
mit him,  he  is  compellable  to  do  it  by  a  bill  in  chancery  or  a 
mandamus " :  and  the  furrenderor  can  in  no  wife  defeat  his 
grant  J  his  hands  being  for  ever  bound  from  difpofing  of  the  land 

f  Co.  Copy-h.  §.  36.  g  2  Roll.  Rep.  IC7. 

in 


Ch.  22.  cf    Things.  369 

in  any  other  way,  and  his  mouth  for  ever  flopped  from  re- 
voking or  countermanding  his  own  deliberate  act '' ;  except 
in  the  cafe  of  a  furrender  to  the  ufe  of  his  will,  which  is  al- 
ways revocable  j. 

2.  As  to  the.  prefentment :  that,  by  the ^f^^r^/ cuftom  of 
manors,  is  to  be  made  at  the  next  court  baron  immediately 
after  the  furrender ;  but  hy  fpecial  cuftom  in  fome  places  it 
will  be  good,  though  made  at  the  fecond  or  other  fubfequent 
court.  And  it  is  to  be  brought  into  court  by  the  fame  perfons 
that  took  the  furrender,  and  then  prefented  by  the  homage ; 
and  in  all  points  material  muft  correfpond  with  the  true  tenor 
of  the  furrender  itfelf.  And  therefore,  if  the  furrender  be 
conditional,  and  the  prefentment  be  abfolute,  both  the  fur- 
render, prefentment,  and  admittance  thereupon  are  wholly 
void  '  :  the  furrender,  as  being  never  truly  prefented  ;  the 
prefentment,  as  being  falfe ;  and  the  admittance,  as  being 
founded  on  fuch  untrue  prefentment.  If  a  man  furrenders 
out  of  court,  and  dies  before  prefentment,  and  prefentment 
be  made  after  his  death,  according  to  the  cuftom,  this  is 
fufficient  ^.  So  too,  \i  cejitiy  que  ufe  dies  before  prefentment, 
yet,  upon  prefentment  made  after  his  death,  his  heir  accord- 
ing to  the  cuftom  (hall  be  admitted.  The  fame  law  is,  if 
thofe,  into  whofe  hands  the  furrender  is  made,  die  before 
prefentment;  for,  upon  fufficient  proof  in  court  that  fuch  a 
furrender  was  made,  the  lord  fhall  be  compelled  to  admit 
accordingly.  And  if  the  fteward,  the  tenants,  or  others  into 
whofe  hands  fuch  furrender  is  made,  do  rcfufe  or  negleft  to 
bring  it  in  to  be  prefented,  upon  a  petition  preferred  to  the 
lord  in  his  court  baron  the  party  grieved  ftiall  find  remedy. 
But  if  the  lord  will  not  do  him  right  and  juftice,  he  may  fue 
both  the  lord,  and  them  that  took  the  furrender,  in  chancery, 
and  fhall  there  find  relief  ^ 

k  Co.  Copyh.  §.  39,  fc  -Co.  Litt.  62. 

j  4  Rep.  23.  1  Co.  Copyh,  §.40. 

»  Co.  Copyh,  40. 
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3.  Admittance  is  the  laft  ftage,  or  perfecSlion,  of 
copyhold  afTurances.  And  this  is  of  three  forts :  firft,  an 
admittance  upon  a  voluntary  grant  from  the  lord  ;  fecondly, 
an  admittance  upon  furrender  by  the  former  tenant ;  and 
thirdly,  an  admittance  upon  a  defcent  from  the  anceftor. 

In  admittances,  even  upon  a  voluntary  grant  from  the  lord, 
when  copyhold  lands  have  efcheated  or  reverted  to  him,  the 
lord  is  confidered  as  an  inftrument.  For,  though  it  is  in  his 
power  to  keep  the  lands  in  his  ovi^n  hands,  or  to  difpofe  of 
them  at  his  pleafure,  by  granting  an  abfolute  fee-fimple,  a 
freehold,  or  a  chattel  intereft  therein  ;  and  quite  to  change 
their  nature  from  copyhold  to  focage  tenure,  fo  that  he  may 
well  be  reputed  their  abfolute  owner  and  lord  ;  yet  if  he  will 
ftill  continue  to  difpofe  of  them  as  copyhold,  he  is  bound  to 
obferve  the  antient  cuftom  precifely  in  every  point,  and  can 
neither  in  tenure  nor  eftate  introduce  any  kind  of  alteration  j 
for  that  were  to  create  a  new  copyhold  :  wherefore  in  this 
refped  the  law  accounts  him  cuftom's  inftrument.  For  if  a 
copyhold  for  life  falls  into  the  lord's  hands,  by  the  tenant's 
death,  though  the  lord  may  deftroy  the  tenure  and  enfranchife 
the  land,  yet  if  he  grants  it  out  again  by  copy,  he  can  neither 
add  to  nor  diminifh  the  antient  rent,  nor  make  any  the 
fliinuteft  variation  in  other  refpefts "' :  nor  is  the  tenant's 
eftate,  fo  granted,  fubjedb  to  any  charges  or  incumbrances 
by  the  lord ". 

In  admittances  upon  furrender  of  another,  the  lord  is  to 
no  intent  reputed  as  owner,  but  wholly  as  an  iuftrument : 
and  the  tenant  admitted  (hall  likewife  be  fubje61:  to  no  charges 
or  incumbrances  of  the  lord ;  for  his  claim  to  the  eftate  is 
folely  under  him  that  made  the  furrender  •». 

And,  as  in  admittances  upon  furrenders,  fo  in  admit- 
tances upon  defcents  by  the  death  of  the  anceftor,  the  lord 

tn  Co,  Cop.  §.  41.  •  4  Rep.  27,    Co.  I.itt.  59. 
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is  ufed  as  a  mere  inftrument ;  and,  as  no  manner  of  intereft 
paflcs  into  him  by  the  furrender  or  the  death  of  his  tenant, 
fo  no  intereft  pafles  out  of  him  by  the  a61:  of  admittance. 
And  therefore  neither  in  the  one  cafe,  nor  the  other,  is  any 
refpe6l  had  to  the  quantity  or  quality  of  the  lord's  eliate  in 
the  manor.  For  whetiier  he  be  tenant  in  fee  or  for  years, 
whether  he  be  in  poflcdion  by  right  or  by  wrong,  it  is 
not  material  j  fmce  the  admittances  made  "by  him  ftiall  not 
be  impeached  on  account  of  his  title,  becaufe  they  are  judi- 
cial, or  rather  minifterial,  atts,  which  every  lord  in  pofi'ellion 
is  bound  to  perform  p. 

Admittances,  however,  upon  furrender  differ  from 
admittances  upon  defcent  in  this  :  that  by  furrender  nothing 
is  vefted  in  cejluy  que  ufe  before  admittance,  no  more  than 
in  voluntary  admittances  ;  but  upon  defcent  the  heir  is 
tenant  by  copy  immediately  upon  the  death  of  his  anceftor  : 
not  indeed  to  all  intents  and  purpofes,  for  he  cannot  be 
fvvorn  on  the  homage  nor  maintain  an  aiSlion  in  the  lord's 
court  as  tenant ;  but  to  moft  intents  the  law  taketh  notice 
of  him  as  of  a  perfeiSl:  tenant  of  the  land  inftantlv  upon  the 
death  of  his  anceflor,  efpecially  where  he  is  concerned  with 
any  ftranger.  He  may  enter  into  the  land  before  admit- 
tance ;  may  take  the  profits  ;  may  punifli  any  trefpafs  done 
upon  the  ground  ^ ;  nay,  upon  fatisfying  the  lord  for  his 
fine  due  upon  the  defcent,  may  furrender  into  the  hands  of 
the  lord  to  whatever  ufe  he  pleafes.  For  which  reafons  v/e 
may  conclude,  that  the  admittance  of  an  heir  is  principally 
for  the  benefit  of  the  lord,  to  intitle  him  to  his  fine,  and  not 
fo  much  neceflary  for  the  ftrengthening  and  compleating  the 
heir's  title.  Hence  indeed  an  obfervation  might  arife,  that 
if  the  benefit,  which  the  heir  is  to  receive  by  the  admittance, 
is  not  equal  to  the  charges  of  the  fine,  he  will  never  come  in 
and  be  admitted  to  his  copyhold  in  court ;  and  fo  the  lord 
may  be  defrauded  of  his  fine.     But  to  this  we  may  reply  in 

P  4  Rep.  27.    I  Rep.  140.  <?  4  Rep,  23. 
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the  words  of  fir  Edward  Coke%  "  I  afTure  myfelf,  if  it 
*'  were  in  the  eleftion  of  the  heir  to  be  admitted  or  not 
**  to  be  admitted,  he  would  be  beft  contented  without 
«'  admittance  j  but  the  cuftom  in  every  manor  is  in  this 
**  point  compulfory.  For,  either  upon  pain  of  forfeiture 
**  of  their  copyhold,  or  of  incurring  fome  great  penalty, 
*<  the  heirs  of  copyholders  are  inforced,  in  every  manor,  to 
*'  come  into  court  and  be  admitted  according  to  the  cuftom, 
**  within  a  {hort  time  after  notice  given  of  their  anceftor's 
"  deceafe," 

»  Copyh.  §.  41. 
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Chapter    the    twenty    third. 
Of    alienation    by    DEVISE. 


THE  laft  method  of  conveying  real  property,  is  by 
devife,  or  difpofitlon  contained  in  a  man's  laft  will 
and  teftament.  And,  in  confidering  this  fubjeft,  I  (hall  not 
at  prefent  enquire  into  the  nature  of  wills  and  teftaments, 
which  are  more  properly  the  inftruments  to  convey  perfonal 
eftates  ;  but  only  into  the  original  and  antiquity  of  devifing 
real  eftates  by  will,  and  the  conftrudbion  of  the  feveral  ftatutes 
upon  which  that  power  is  now  founded. 

It  feems  fufficiently  clear,  that,  before  the  conqueft, 
lands  were  devifable  by  will  *.  But,  upon  the  introdudtion 
of  the  military  tenures,  the  reftraint  of  devifing  lands  natu- 
rally took  place,  as  a  branch  of  the  feodal  do6lrine  of  non- 
alienation  without  the  confent  of  the  lord  ''.  And  fome  have 
queftioned,  whether  this  reftraint  (which  we  may  trace  even 
from  the  antient  Germans  "=)  was  not  founded  upon  truer 
principles  of  policy,  than  the  power  of  wantonly  difinheriting 
the  heir  by  will,  and  transferring  the  eftate,  through  the 
dotage  or  caprice  of  the  anceftor,  from  thofe  of  his  blood  to 
utter  ftrangers.  For  this,  it  is  alleged,  maintained  the  bal- 
lance  of  property,  and  prevented  one  man  from  growing  too 
big  or  powerful  for  his  neighbours  ;  fince  it  rarely  happens, 

8  Wright  of  tenures.  172,  c  TaaV.  de  mor.  Germ,  c,  ai, 
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that  the  fame  man  is  heir  to  many  others,  though  by  art  and 
management  he  may  frequently  become  their  devifee.  Thus 
the  antient  law  of  the  Athenians  directed  that  the  efl:ate  of 
the  deceafed  fhould  always  defcend  to  his  children  ;  or,  on 
failure  of  lineal  defcendants,  fhould  go  to  the  collateral  re- 
lations :  which  had  an  admirable  effeiSt  in  keeping  up  equa- 
lity and  preventing  the  accumulations  of  eftates.  But  when 
Solon  ''  made  a  flight  alteration,  by  permitting  them  (though 
only  on  failure  of  iflue)  to  difpofe  of  their  lands  by  tefta- 
ment,  and  devife  away  eftates  from  the  collateral  heir^  this 
foon  produced  an  excefs  of  wealth  in  feme,  and  of  poverty  in 
others  :  which,  by  a  natural  progrefTion,  firft  produced  po- 
pular tumults  and  diflentions  ;  and  thefe  at  length  ended  in 
tyranny,  and  the  utter  extinction  of  liberty;  which  was 
quickly  followed  by  a  total  fubverfion  of  their  ftate  and  na- 
tion. On  the  other  hand,  it  would  now  feem  hard,  on  ac- 
count of  fome  abufes,  (which  are  the  natural  confequence 
of  free  agency,  when  coupled  with  human  infirmity)  to  de- 
bar the  owner  of  lands  from  diftnbuting  them  after  his  death, 
as  the  exigence  of  his  family  affairs,  or  the  juftice  due  to  his 
creditors,  may  perhaps  require.  And  this  power,  if  pru- 
dently managed,  has  with  us  a  peculiar  propriety;  by  pre- 
venting the  very  evil  which  refulted  from  Solon's  inftitution, 
the  too  great  accumulation  of  property:  which  is  the  na- 
tural confequence  of  our  do6lrine  of  fucceftion  by  primo- 
geniture, to  which  the  Athenians  were  ftrangers  Of  this 
accumulation  the  ill  effedls  were  fevercly  felt  even  in  the 
feodal  times  :  but  it  fhould  always  be  ftrongly  difcouraged  in 
a  commercial  country,  whofe  welfare  depends  on  the  number 
oi  m.uderate  fortunes  engaged  in  the  extenfion  of  trade. 

However  this  be,  we  find  that,  by  the  common  law  of 
England  fince  the  conqueft,  no  eflate,  greater  than  for  term 
of  years,  could  be  difpofed  of  by  teftament " ;  except  only  in 
Kent,  and  in  fome  antient  burghs,  and  a  few  particular 
manors,  where  their  Saxon  immunities  by  fpecial  indulgence 
fubfifted  *".     And  though  the  feodal  rcftraint  on  alienations 

d  Plutarch. /«  i';Vd  <Ws«.  ^  Litt.  §.  167,     I  Inftiii. 
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by  deed  vanifheJ  very  early,  yet  this  on  wills  continued  for 
fome  centuries  after  ;  from  an  apprehenfion  of  infirmity  and 
impofition  on  the  teftator  in  extremis,  which  made  fuch  de- 
vifes  fufpicious  ^.  Befides,  in  devifes  there  was  wanting  that 
general  notoriety,  and  public  defignation  of  the  fucceflbr, 
which  in  defcents  is  apparent  to  the  neighbourhood,  and 
which  the  fimplicity  of  the  common  law  always  required  in. 
every  transfer  and  new  acquifition  of  property. 

But  when  ecclefiaftical  ingenuity  had  invented  the  doc- 
trine of  ufes,  as  a  thing  diftin6t  from  the  land,  ufes  began  to 
be  devifed  very  frequently  ^,  and  the  devifee  of  the  ufe  could 
in  chancery  compel  it's  execution.  For  it  is  obferved  by 
Gilbert],  that,  as  the  popifh  clergy  then  generally  fate  in  the 
court  of  chancery,  they  confidered  that  men  are  moft  liberal 
when  they  can  enjoy  their  poflcffions  no  longer ;  and  there- 
fore at  their  death  would  choofe  to  difpofe  of  them  to  thofe, 
who,  according  to  the  fuperftition  of  the  times,  could  inter- 
cede for  their  happinefs  in  another  world.  But,  when  the 
ftatute  of  ufes '  had  annexed  the  pofleffion  to  the  ufe,  thcfe 
ufes,  being  now  the  very  land  itfelf,  became  no  longer  devi- 
fable  :  which  might  have  occafioned  a  great  revolution  in  the 
law  of  devifes,  had  not  the  llatute  of  wills  been  made  about 
five  years  after,  viz.  32  Hen.  VIII.  c.  i.  explained  by 
34  Hen.  VIII.  c.  5.  which  enabled,  that  all  perlons  being 
feifed  in  fee-fimple  (except  feme-coverts,  infants,  idiots, 
and  perfons  of  nonfane  memory)  might  by  will  and  teftament 
in  writing  devife  to  any  other  perfon,  but  not  to  bodies  cor- 
porate, two  thirds  of  their  lands,  tenements,  and  heredita- 
ments, held  in  chivalry,  and  the  whole  of  thofe  held  in 
focage  :  which  now,  through  the  alteration  of  tenures  by  the 
ftatute  of  Charles  the  fecond,  amounts  to  the  whole  of  their 
landed  property,  except  their  copyhold  tenements. 

Corporations  were  excepted  in  thefe  ftatutes,  to  prevent 
the  extenfion  of  gifts  in  mortmain}  but  now,  by  conftru6lion 

«  Glanv.  /.  7.   f.  i^  j  on  devifes.  7. 
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of  the  ftatute  43  Eliz.  c.  4.  it  is  held,  that  a  devife  to  a  cor- 
poration for  a  charitable  ufe  is  valid,  as  operating  in  the 
nature  of  an  appointment^  rather  than  of  a  bequeji.  And  in- 
deed the  piety  of  the  judges  hath  formerly  carried  them  great 
lengths  in  fupporting  fuch  charitable  ufes  ^ ;  it  being  held 
that  the  ftatute  of  Elizabeth,  which  favours  appointments  to 
charities,  fuperfedes  and  repeals  all  former  ftatutes',  and 
fupplies  all  defedls  of  affurances  "* :  and  therefore  not  only  a 
devife  to  a  corporation,  but  a  devife  by  a  copyhold  tenant 
without  furrendering  to  the  ufe  of  his  will ",  and  a  devife 
(nay  even  a  fettlement)  by  tenant  in  tail  without  either  fine 
or  recovery,  if  made  to  a  charitable  ufe,  are  good  by  way  of 
appointment  °. 

With  regard  to  devifes  in  general,  experience  foon  fliewed 
how  difficult  and  hazardous  a  thing  it  is,  even  in  matters  of 
public  utility,  to  depart  from  the  rules  of  the  common  law  ; 
which  are  fo  nicely  conftru£ted  and  fo  artificially  conne£ted 
together,  that  the  leaft  breach  in  any  one  of  them  diforders 
for  a  time  the  texture  of  the  whole.  Innumerable  frauds  and 
perjuries  were  quickly  introduced  by  this  parliamentary  me- 
thod of  inheritance  ;  for  fo  loofe  was  the  conflrudtion  made 
Jipon  this  a6t  by  the  courts  of  law,  that  bare  notes  in  the 
hand  writing  of  another  perfon  were  allowed  to  be  good  wills 
within  the  ftatute  p.  To  remedy  which,  the  ftatute  of  frauds 
and  perjuries,  29  Car.  II.  c.  3.  directs,  that  all  devifes  of 
lands  and  tenements  fhall  not  only  be  in  writing,  but  figned 
by  the  teftator,  or  fome  other  perfon  in  his  prefence,  and  by 
his  exprefs  direction  ;  and  be  fubfcribcd,  in  his  prefence,  by 
three  or  four  credible  witnelTes.  And  a  folemnity  nearly 
fmiilar  is  requifite  for  revoking  a  devife. 

In  the  conftrudion  of  this  laft  ftatute,  it  has  been  adjudged 
that  the  teftator's  name,  written  with  his  own  hand,  at  the 
beginning  of  his  will,  as,  "  I  John  Mills  do  make  this  my 

k  Ch.  Prec.  272.  n  Moor.  890, 
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**  laft  will  and  teftament,"  is  a  fufficient  figning,  without 
any  name  at  the  bottom  "^ ;  though  the  other  is  the  fafer  way. 
It  has  alfo  been  determined,  that  though  the  witnclTes  muft 
all  fee  the  teftator  fign,  or  at  leaft  acknowlege  the  figning, 
yet  they  may  do  it  at  different  times  ^  But  they  mufl  all 
fubfcribe  their  names  as  witnefTes  in  his  prefe?2ce,  left  by  any 
poflibility  they  fhould  miftake  the  inftrument*.  And,  in 
one  cafe  determined  by  the  court  of  king's-bench^,  the 
judges  were  extremely  ftri£l  in  regard  to  the  credibility,  or 
rather  the  competency,  of  the  witneffes  :  for  they  would  not 
allow  any  legatee,  nor  by  confcquence  a  creditor,  where  the 
legacies  and  debts  were  charged  on  the  real  cftate,  to  be  a 
competent  witnefs  to  the  devife,  as  being  too  deeply  con- 
cerned in  intcreft  not  to  wifh  the  eftablifl:iment  of  the  will ; 
for,  if  it  were  eftablifhed,  he  gained  a  fecurity  for  his  legacy 
or  debt  from  the  real  eftate,  whereas  otherwife  he  had  no 
claim  but  on  the  perfonal  affets.  This  determination  how- 
ever alarmicd  many  purchafors  and  creditors,  and  threatened 
to  fhake  moft  of  the  titles  in  the  kingdom,  that  depended  on 
devifes  by  will.  For,  if  the  will  was  attefted  by  a  fervant  to 
whom  wages  were  due,  by  the  apothecary  or  attorney  whofe 
very  attendance  made  them  creditors,  or  by  the  minifter  of 
the  parifh  who  had  any  demand  for  tithes  or  ecclefiaftical 
dues,  (and  thefe  are  the  perfons  moft  likely  to  be  prefent  in 
the  teftator's  laft  illnefs)  and  if  in  fuch  cafe  the  teftator  had 
charged  his  real  eftate  with  the  payment  of  his  debts,  the 
whole  will,  and  every  difpofition  therein,  fo  far  as  related  to 
teal  property,  were  held  to  be  utterly  void.  This  occafioned 
the  ftatute  25  Geo,  II.  c.  6.  which  reftored  both  the  compe- 
tency and  the  credit  of  fuch  legatees,  by  declaring  void  all 
legacies  given  to  witnefles,  and  thereby  removing  all  poflibi- 
lity of  their  intereft  affecting  their  teftimony.  The  fame 
ftatute  likewife  eftabliflied  the  competency  of  creditors^  by 
direding  the  teftimony  of  all  fuch  creditors  to  be  admitted, 
but  leaving  their  credit  (like  that  of  all  other  witnefles)  to 
be  confidered,  on  a  view  of  all  the  circumftar^ces,  by  the  court 

q  3  Lev.  I.  s   I  P.  Wms.  740. 
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and  jury  before  whom  fuch  will  fhall  be  contefted.  And  in 
a  much  later  cafe  *"  the  teftimony  of  three  witnefles,  who 
were  creditors,  was  held  to  be  fufficiently  credible,  though 
the  land  was  charged  with  the  payment  of  debts  ;  and  the 
reafons  given  on  the  former  determination  were  faid  to  be 
infuiBcient. 

Another  inconvenience  was  found  to  attend  this  new 
method  of  conveyance  by  devife  ;  in  that  creditors  by  bond 
and  other  fpecialties,  which  affected  the  heir  provided  he  had 
aflets  by  defcent,  were  now  defrauded  of  their  fecurities,  not 
having  the  fame  remedy  againft  the  devifee  of  their  debtor. 
To  obviate  which,  the  ftatute  3  &  4  W.  &  M.  c.  14.  hath 
provided,  that  all  wills,  and  teftaments,  limitations,  difpo- 
fitions,  and  appointments  of  real  eftates,  by  tenants  in  fee- 
fimple  or  having  power  to  difpofe  by  will,  (hall  (as  againft 
fuch  creditors  only)  be  deemed  to  be  fraudulent  and  void  : 
and  that  fuch  creditors  may  maintain  their  a£lions  jointly 
againft  both  the  heir  and  the  devifee. 

A  WILL  of  lands,  made  by  the  permiflion  and  under  the 
control  of  thefe  ftatutes,  is  confidered  by  the  courts  of  law 
not  fo  much  in  the  nature  of  a  teftament,  as  of  a  conveyance 
declaring  the  ufes  to  which  the  land  ftiall  be  fubje6l :  with 
this  difference,  that  in  other  conveyances  the  z&.\x2\  fubfcrip- 
tisn  of  the  witneffes  is  not  required  by  law  "^,  though  it  is 
prudent  for  them  fo  to  do,  in  order  to  aflift  their  memory 
when  living  and  to  fupply  their  evidence  when  dead  ;  but  ia 
devifes  of  lands  fuch  fubfcription  is  now  abfolutely  neceffary 
by  ftatute,  in  order  to  identify  a  conveyance,  which  in  it's 
nature  can  never  be  fet  up  till  after  the  death  of  the  devifor. 
And  upon  this  notion,  that  a  devife  affedling  lands  is  merely 
a  fpecies  of  conveyance,  is  founded  this  diftinftion  between 
fuch  devifes  and  teftaments  of  perfonal  chattels ;  that  the  lat- 
ter will  operate  upon  whatever  the  teftator  dies  poflefTed  of, 
the  former  only  upon  fuch  real  eftates  as  were  his  at  the  time 
•f  executing  and  publiftiing  his  will  ".    Wherefore  no  after- 

uM.  3 1  Geo.  II.     4Eurr.  I,  430.  «   I  P.  Wms.  ^y^.     il  Mod.  148. 
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purchafed  lands  will  pafs  under  fuch  devife  >',  unlefs,  fubfe- 
quent  to  the  purchafe  or  contraft  %  the  devifor  re-publifiies 
his  will  *. 

We  have  now  confidered  the  feveral  fpecies  of  common 
aflTarances,  whereby  a  tit'e  to  lands  and  tenements  may  be 
transferred  and  conveyed  from  one  man  to  another.  But, 
before  we  cc^nclude  this  head,  it  may  not  be  improper  to  take 
notice  of  a  few  general  rules  and  maxims,  which  have  been 
laid  dov/n  by  courts  of  juftice,  for  the  conftruilion  and  ex- 
pofition  of  them  all.     Thefe  are, 

1.  That  the  con{lru(5lion  \iz favourable^  and  as  near  the 
minds  and  apparent  intents  of  the  parties,  as  the  rules  of  law 
will  adinit ''.  For  the  maxims  of  law  are,  that  *'  verba  in~ 
*'  tentloni debent  infervlre  •"  and,  "  benigne  interpretarnur  char- 
*'  tas  tropter  ftmpHcitatem  laicorion."  And  therefore  the  con- 
flrudtion  muft  alfo  be  reafonable.y  and  agreeable  to  common 
underftanding*^. 

2.  That  quoties  in  verbis  nulla  ejl  ambiguitas^  ibi  nulla  ex- 
pofitio  contra  verba  fienda  ejl  ^ :  but  that,  where  the  intention  is 
clear,  too  minute  a  ftrefs  be  not  laid  on  the  ftriil  and  precife 
fignification  of  words  ;  nam  qui  haeret  in  Utera^  haerct  in  cor- 
tice.  Therefore,  by  a  grant  of  a  remainder  a  reverfion  may 
well  pafs,  and  e  converfo  =.  And  another  maxin  of  law  is, 
that  *'  mala  granunatica  non  vitiat  chartam  •"  neither  falfe 
Englifli  nor  bad  Latin  will  deftroy  a  deed  ^  Which  perhaps 
a  claflical  critic  may  think  to  be  no  unneceffary  caution. 

3.  That  the  conftruflion  be  made  upon  the  entire  deed, 
and  not  merely  upon  disjointed  parts  of  it.  "  Nam  ex  ante- 
"  cedentibus  et  confequentibus  ft  optima  interpret  alio  ^."     And 

7  Moor.  255,      II  Mod,  T2-'.  d  2  Saund.  157. 

2  I  Ch,  Caf.  39.     a  (th.  Caf.  144.  e  Hob.  27. 

*  Salk.  238.  *■  10  Rep.  133.     Co.  Litt.  223. 


*>  And.  60.  2  Show,  334. 
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therefore  that  every  part  of  it,  be  (if  pofllble)  made  to  take 
cfFeil ;  and  no  word  but  v/hat  may  operate  in  fome  fhape  or 
other  ^.  *'  Na7n  verba  dchent  inteUigi  cum  effe£lu^  ut  res  magis 
**  valeat  qvempereat^.^' 

4.  That  the  deed  be  taken  mod  ftrongly  againft  him  that 
is  the  agent  or  contra£tor,  and  in  favour  of  the  other  party, 
*^  Verba  fortius  accipiuntur  centra  proferentem."  As,  if  tenant 
in  fee-fimple  grants  to  any  one  an  eftate  for  life,  generally, 
it  {hall  be  conftrued  an  eftate  for  the  life  of  the  grantee  i. 
For  the  principle  of  felf-prefervation  will  make  men  fuffici- 
cntly  careful,  not  to  prejudice  their  own  intereft  by  the  too 
extenfive  meaning  of  their  words  :  and  hereby  all  manner  of 
deceit  in  any  grant  is  avoided  ;  for  men  would  always  affedt 
ambiguous  and  intricate  expreflions,  provided  they  were  after- 
wards at  liberty  to  put  their  own  conftruclion  upon  them. 
But  here  a  diftin6lion  muft  be  taken  between  an  indenture 
and  a  deed-poll :  for  the  words  of  an  indenture,  executed  by 
both  parties,  are  to  be  confidered  as  the  words  of  them  both  j 
for,  though  delivered  as  the  words  of  one  party,  yet  they  are 
not  his  words  only,  but  the  other  party  hath  given  his  confent 
to  every  one  of  them.  But  in  a  deed-poll,  executed  only  by 
the  grantor,  they  are  the  words  of  the  grantor  only,  and 
fhall  be  taken  moft  ftrongly  againft  him ''.  And,  in  general, 
this  rule  being  a  rule  of  fome  ftriiStnefs  and  rigor,  is  the  laft 
to  be  reforted  to,  and  is  never  to  be  relied  upon,  but  where 
all  other  rules  of  expofition  fail  ^ 

5.  That,  if  the  words  will  bear  two  fenfes,  one  agreeable 
to,  and  another  againft,  law  j  that  fenfe  be  preferred,  which 
is  moft  agreeable  thereto  ■".  As  if  tenant  in  tail  lets  a  leafe 
for  life  generally,  it  ihall  be  conftrued  for  his  own  life  only, 
for  that  ftands  with  the  law;  and  not  for  the  life  of  the  leflee, 
which  is  beyond  his  power  to  grant. 

b   I  p.  Wms.  ^57,  k  Ibid.  134. 

>  Plowd.  J56.  '  Bacon's  Elem,  c,  3. 

i  Co.  List.  43.  ^  Co.  Litt.  42, 
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6,  That,  in  a  deed,  if  there  be  two  claufes  fo  totally  re- 
pugnant to  each  other,  that  they  cannot  ftand  together,  the 
iirft  fhall  be  received  and  the  latter  rejecSled  "  :  wherein  it 
differs  from  a  will ;  for  there,  of  two  fuch  repugnant  claufes 
the  latter  fliall  ftand  °.  Which  is  owing  to  the  different  na- 
tures of  the  two  inftruments  ;  for  the  firft  deed,  and  the  laft 
will  are  always  moft  available  in  law.  Yet  in  both  cafes  we 
(hould  rather  attempt  to  reconcile  them  p. 

7.  That  a  devife  be  moft  favourably  expounded,  to  pur- 
fue  if  poflible  the  will  of  the  devifor,  who  for  v»'ant  of  advice 
or  learning  may  have  omitted  the  legal  and  proper  phrafes. 
-And  therefore  many  times  the  law  difpenfes  with  the  want  of 
words  in  devifes,  that  are  abfolutely  rcquifite  in  all  other  in- 
ftruments. Thus  a  fee  may  be  conveyed  without  words  of 
inheritance  *!  J  and  an  eftate-tail  without  words  of  procrea- 
tion ■■.  By  a  will  alfo  an  cftate  may  pafs  by  mere  implication, 
without  any  exprefs  words  to  direit  it's  courfe.  As,  where 
A  devifes  lands  to  his  heir  at  law,  after  the  death  of  his  wife: 
here,  though  no  eftate  is  given  to  the  wife  in  exprefs  terms, 
yet  fhe  fliall  have  an  eftate  for  life  by  implication ' ;  for  the 
intent  of  the  teftator  is  clearly  to  poftpone  the  heir  till  after 
her  death;  and,  if  flie  does  not  taJce  it,  nobody  elfe  can. 
So  alfo,  where  a  devife  is  of  black-acre  to  A  and  of  white- 
acre  to  B  in  tail,  and  if  they  both  die  without  illue,  then  to 
C  in  fee  :  here  A  and  B  have  crofs  remainders  by  implication, 
and  on  the  failure  of  cither's  iflue,  the  other  or  his  ifTue  fhall 
take  the  whole ;  and  C's  remainder  over  fliall  be  poftponed 
till  the  iflue  of  both  fliall  fail  ^  But,  to  avoid  confufion, 
no  fuch  crofs  remainders  are  allowed  between  more  than  two 
devifees " :  and,  in  general,  where  any  implications  are  al- 
lowed, they  muft  be  fuch  as  are  necejfary  (or  at  leaft  highly 

n  Hardr.  94.  s  H.  13  Hen.VII.  1 7.    I  Ventr.  376. 

o  Co.  Lift.  iia.  t  Freem.  484, 

P  Cio.  Eliz,  42c.  I  Vern,  30.               "  Cro,  Jac.   655.       1    Ventr.    224. 
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probable)  and  not  merely  pojjtble  implications  ^.  And  herein 
there  is  no  di'ftin£tion  between  the  rules  of  law  and  of  equity ; 
for  the  will,  being  confidered  in  both  courts  in  the  light  of  a 
limitation  of  ufes  *,  is  conftrued  in  each  with  equal  favour 
and  benignity,  and  expounded  rather  on  it's  own  particular 
circumftances,  than  by  any  general  rules  of  pofitive  law. 

And  thus  we  have  taken  a  tranfient  view,  In  this  and  the 
three  preceding  chapters,  of  a  very  large  and  difFufive  fub- 
je6t,  the  do6trine  of  common  aflurances  :  which  concludes 
our  obfervations  on  the  title  to  things  real,  or  the  means  by 
which  they  may  be  reciprocally  loft  and  acquired.  We  have 
before  confidered  the  ejiates  which  may  be  had  in  them,  with 
regard  to  their  duration  or  quantity  of  intereft,  the  time  of 
their  enjoyment,  and  the  number  and  connexions  of  the  per- 
fons  entitled  to  hold  them  :  we  have  examined  the  tenuresy 
both  antient  and  modern,  whereby  thofe  eftates  have  been, 
and  are  now,  holden  :  and  have  diftinguifhed  the  object  of 
all  thefe  enquiries,  namely,  things  real,  into  the  corporeal 
or  fubftantial,  and  incorporeal  or  ideal  kind ;  and  have  thus 
confidered  the  rights  of  real  property  in  every  light  wherein 
they  are  contemplated  by  the  laws  of  England.  A  fyftem 
of  laws,  that  differs  much  from  every  other  fyftem,  ex- 
cept thofe  of  the  fame  feodal  origin,  in  it's  notions  and 
regulations  of  landed  eftates ;  and  which  therefore  could 
in  this  particular  be  very  feidom  compared  with  any  other. 

The  fubjed,  which  has  thus  employed  our  attention,  is 
of  verv  extenfive  ufe,  and  of  as  extenfive  variety.  And  yet, 
I  am  afraid,  it  has  oiFered  the  ftudent  lefs  amufement  and 
pleafure  in  the  purfuit,  than  the  matters  difcufled  in  the  pre- 
cedin"^  volume.  To  fay  the  truth,  the  vaft  alterations  which 
the  do£lrine  of  real  property  has  undergone  from  the  conqueft 
to  the  prefent  time;  the  infinite  determinations  upon  points 
that  continually  arife,  and  which  have  been  heaped  one  upon 
another  for  a  courfe  of  feveia  centuries,  without  any  order  or 

w  Vaujh.  06::*  »  FItzg.  236.     n  Mod.  153. 

method  ; 
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method  ;  and  the  multiplicity  of  adls  of  parliament  which 
have  amended,  or  fometimes  only  altered  the  common  law  : 
thefe  caufes  have  made  the  ftudy  of  this  branch  of  our  national 
jurifprudence  a  little  perplexed  and  intricate.  It  hath  been 
my  endeavour  principally  to  felecSl  fuch  parts  of  it,  as  were 
of  the  moft  general  ufe,  where  the  principles  were  the  moft 
(imple,  the  reafons  of  them  the  moft  obvious,  and  the  practice 
the  leaft  embarraffed.  Yet  I  cannot  prefume  that  I  have  al- 
ways been  thoroughly  intelligible  to  fuch  of  my  readers,  as 
were  before  ftrangers  even  to  the  very  terms  of  art,  which  I 
have  been  obliged  to  make  ufe  of:  though,  whenever  thofe 
have  firft  occurred,  I  have  generally  attempted  a  ftiort  ex- 
plication of  their  meaning.  Thefe  are  indeed  the  more  nu- 
merous, on  account  of  the  different  languages,  which  our 
law  has  at  different  periods  been  taught  to  fpeak ;  the  diffi- 
culty arifmg  from  which  will  infenfibly  diminifh  by  ufe  and 
familiar  acquaintance.  And  therefore  I  fhall  clofe  this  branch 
of  our  enquiries  with  the  words  of  fir  Edward  Coke  y  :  **  al- 
*'  beit  the  ftudent  fhall  not  at  any  one  day,  do  what  he  can, 
'*  reach  to  the  full  meaning  of  all  that  is  here  laid  down,  yet 
*'  let  him  no  way  difcourage  himfelf  but  proceed;  for  on  fome 
"  other  day,  in  fome  other  place,"  (or  perhaps  upon  a  fecond 
perufal  of  the  fame)  *'  his  doubts  will  be  probably  removed." 

y  Proeme  to  i  Inft. 
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Chapter     the     twenty     fourth. 
Of    things    personal. 


UNDER  the  name  of  things  perfonal  are  included  all 
forts  of  things  moveable,  which  may  attend  a  man's 
perfon  wherever  he  goes ;  and  therefore,  being  only  the  ob- 
je£ts  of  the  law  while  they  remain  within  the  limits  of  its 
jurifdicStion,  and  being  alfo  of  a  periftiable  quality,  are  not 
efteemed  of  fo  high  a  nature,  nor  paid  fo  much  regard  to  by 
the  law,  as  things  that  are  in  their  nature  more  permanent 
and  bnmoveable,  as  lands,  and  houfes,  and  the  profits  ifluing 
.thereout.  Thefe  being  conftantly  within  the  reach,  and 
under  the  protection  of  the  law,  were  the  principal  favourites  of 
our  firft  legiflators :  who  took  all  imaginable  care  in  afcertain- 
ing  the  rights,  and  diredling  the  difpofition,  of  fuch  property 
as  they  imagined  to  be  lading,  and  which  would  anfwer  to 
pofterity  the  trouble  and  pains  that  their  anceftors  employed 
about  them ;  but  at  the  fame  time  entertained  a  very  low  and 
contemptuous  opinion  of  all  perfonal  eftate,  which  they  re- 
garded only  as  a  tranfient  commodity.  The  amount  of  it 
indeed  was,  comparatively,  very  trifling,  during  the  fcarcity 
of  money  and  the  ignorance  of  luxurious  refinements,  which 
prevailed  in  the  feodal  ages.  Hence  it  was,  that  a  tax  of  the 
fifteenth,  tenth,  or  fometimes  a  much  larger  proportion,  of  alJ 
the  moveables  of  the  fubjedl,  was  frequently  laid  without 
fcruple,  and  is  mentioned  with  much  unconcern  by  our  an- 
tient  hiftorians,  though  now  it  would  juftly  alarm  our  opu- 
lent merchants  and  ftockholders.  And  hence  likewife  may 
be  <iexived  the  frequent  forfeitures  inllided  by  the  comnion 

law. 
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law,  of  all  a  man's  goods  and  chattels,  for  mifbehavlours  and 
inadvertencies  that  at  prefent  hardly  feem  to  defcrve  fo  fevere 
a  punifhment.  Our  antient  law-books,  which  are  founded 
upon  the  feodal  provifions,  do  not  therefore  often  condefcend 
to  regulate  this  fpecies  of  property.  There  is  not  a  chapter 
in  Britton  or  the  mirroir,  that  can  fairly  be  referred  to  this 
head;  and  the  little  that  is  to  be  found  in  Glanvii,  Brailon, 
and  Fleta,  feems  principally  borrowed  from  the  civilians. 
But  of  later  years,  fince  the  introduction  and  extenfion  of 
trade  and  commerce,  which  are  entirely  occupied  in  this 
fpecies  of  property,  and  have  greatly  augmented  it's  quantity 
and  of  courfe  it's  value,  we  have  learned  to  conceive  different 
ideas  of  it.  Qur  courts  now  regard  a  man's  perfonalty  in  a 
light  nearly,  if  not  quite,  equal  to  his  realty  :  and  have 
adopted  a  more  enlarged  and  lefs  technical  mode  of  confider- 
ing  the  one  than  the  other  ;  frequently  drawn  from  the  rules 
which  they  found  already  eftablifhed  by  the  Roman  law, 
wherever .thofe  rules  appeared  to  be  well-grounded  and  appo- 
lite  to  the  cafe  in  queftion,  but  principally  from  reafon  and 
convenience,  adapted  to  the  circumftances  of  the  times;  pre- 
ferving  withal  a  due  regard  to  antient  ufages,  and  a  certain 
feodal  tindlure,  which  is  ftill  to  be  found  in  fome  branches  of 
perfonal  property. 

But  things  perfonal,  by  our  law,  do  not  only  include 
things  moveable^  but  alfo  fomething  more :  the  whole  of  which 
is  comprehended  under  the  general  name  of  chattels^  catalla ; 
which,  fir  Edward  Coke  fays  '',  is  a  French  word  fignifying 
goods.  And  this  is  true,  if  underftood  of  the  Norman  dia- 
lect ;  for  in  the  grand  coujlumier  **,  we  find  the  word  chattels 
ufed  and  fet  in  oppofition  to  a  fief  or  feud  :  fo  that  not  only 
goods,  but  whatever  was  not  a  feud,  were  accounted  chattels. 
And  it  is,  I  apprehend,  in  the  fame  large,  extended,  ne- 
gative fenfe,  that  our  law  adopts  it ;  the  idea  of  goods,  or 
moveables  only,  being  not  fufficiently  comprehenfive  to  take 
in  every  thing  that  our  law  confiders  as  a  chattel  intereft, 

a  Ilnft.  118,  b  c,  87, 
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For  fince,  as  the  commentator  on  the  couftumier  obferves, 
there  are  two  requifites  to  make  a  fief  or  heritage,  duration 
as  to  time,  and  immobility  with  regard  to  place ;  whatever 
wants  either  of  thefe  qualities  is  not,  according  to  the  Nor- 
mans, an  heritage  or  fief  "^  5  or,  according  to  us,  is  not  a 
real  eftate  :  the  confequence  of  which  in  both  laws  is,  that 
it  muft  be  a'perfonal  eftate,  or  chattel. 

Chattels  therefore  are  diftributed  by  the  law  into  two 
-kinds  ;  chattels  real^  and  chattels  perfonal. 

I.  Chattels  real,  faith  fir  Edward  Coke'',  are  fuch  as 
concern,  or  favour  of,  the  realty;  as  terms  for  years  of 
land,  wardfhips  in  chivalry  (while  the  military  tenures  fub- 
fifted)  the  next  prefentation  to  a  church,  eftates  by  ftatute- 
merchant,  ftatute-ftaple,  elegity  or  the  like  j  of  all  which 
we  have  already  fpoken.  And  thefe  are  called  real  chattels, 
as  being  interefts  ilTuing  out  of,  or  annexed  to  real  eftates  : 
of  which  they  have  one  quality,  viz.  immobility,  which 
denominates  them  real',  but  want  the  other,  viz.  a  fuiRcient, 
legal,  indeterminate  duration  :  and  this  want  it  is,  that  con- 
ftitutes  them  chattels.  The  utraoft  period  for  which  they  can 
laft  is  fixed  and  determinate,  either  for  fuch  a  fpace  of  time 
certain,  or  till  fuch  a  particular  fum  of  money  be  raifed  out 
of  fuch  a  particular  income ;  fo  that  they  are  not  equal  in 
the  eye  of  the  law  to  the  loweft  eftate  of  freehold,  a  leafe  for 
another's  life :  their  tenants  were  confidered  upon  feodal 
principles,  as  merely  bailiffs  or  farmers  ;  and  the  tenant  of 
the  freehold  might  at  any  time  have  deftroyed  their  intereft, 
till  the  reign  of  Henry  VIII ".  A  freehold,  which  alone  is 
a  real  eftate,  and  feems  (as  has  been  iaid)  to  anfwer  to  the 
fief  in  Normandy,  ib  couveycd  by  corporal  inveftiture  and 
livery  of  feiiln  ^  which  gives  the  tenant  fo  ftrong  a  hold  of 
the  land,  that  it  never  after  can  be  wrefted  from  hira  during 

c  dtcux  font   mtublis   et   immerihla  t  en  heritage.  LL.  Will.  Nothij  c,  4,  aj>ud' 
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his  life,  but  by  his  own  adl,  of  voluntary  transfer  or  of  for- 
feiture J  or  elfe  by  the  happening  of  fome  future  contingency^ 
as  in  eftates  per  outer. vie^  and  the  determinable  freebolds 
mentioned  in  a  former  chapter  ^.  And  even  thefe,  being  of 
an  uncertain  duration,  may  by  poflibility  laft  for  the  owner's 
life  J  for  the  law  will  not  prefuppofe  the  contingency  to  hap- 
pen before  it  acSlually  does,  and  till  then  the  eftate  is  to  all 
intents  and  purpofes  a  life  eftate,  and  therefore  a  freehold, 
intereft.  On  the  other  hand,  a  chattel  intereft  in  lands,  which 
the  Normans  put  in  oppolition  to  ficf,  and  we  to  freehold, 
is  conveyed  by  no  feilin  or  corporal  inveftiture,  but  the  pof- 
feffion  is  gained  by  the  mere  entry  of  the  tenant  himfelf ;  and 
it  is  fure  to  expire  at  a  time  prefixed  and  determined,  if  not 
fooner.  Thus  a  leafe  for  years  muft  neceflarily  fail  at  the 
end  and  completion  of  the  term  ;  the  next  prefentation  to  a' 
church  is  fatisficd  and  gone  the  inilant  it  comes  into  poiTeflion, 
that  is,  by  the  firft  avoidance  and  prefentation  to  the  livino- ; 
thecanditional  eftates  by  flatutcs  and  elegit  are  determined  as 
foon  as  the  debt  is  paid  ;  and  fo  guardianfhips  in  chivalry 
were  fure  to  expire  the  moment  that  the  heir  came  of  ao'C. 
And  if  there  be  any  other  chattel  real,  it  will  be  found  to 
correfpond  with  the  reft  in  this  eflential  quality,  that  it's 
duration  is  limited  to  a  time  certain,  beyond  which  it  cannot 

fubfift.  : 

2.  Chattels  pcrfonal  arc,  properly  and  ftriclly  fpeaking, 
things  moveable  j  which  may  be  annexed  to  or  attendant  on 
the  perfon  of  the  owner,  and  carried  about  with  him  from 
one  part  of  the  world  to  another.  Such  are  animals,  houfe- 
hold-ftuff",  money,  jewels,  corn,  garments,  and  every  thing 
elfe  that  can  properly  be  put  in  motion,  and  transferred  from 
place  to  place.  And  of  this  kind  of  chattels  it  is,4that  we 
are  principally  to  fjjeak  in  the  remainder  of  this  book  7-  hav- 
ing been  unavoidably  led  to  confider  the  nature  of  chattels 
real,  and  their  incidents,  in  the  former  chapters  which  were 
employed  upon  real  eftates  :  that  kind  of  property  being  of  a 

f  pag,  121, 
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mongrel  amphibious  nature,  originally  endowed  with  one 
only  of  the  charadteriftics  of  each  fpecles  of  things ;  the 
immobility  of  things  real,  and  the  precarious  duration  of 
things  perfonal. 

Chattel  interefts  being  thus  diftinguifhed  and  diflri- 
buted,  it  will  be  proper  to  confider,  firft,  the  nature  of  that 
property^  or  dominion,  to  which  they  are  liable  ;  which  muft 
be  principally,  nay  folely,  referred  to  perfonal  chattels :  and, 
fecondly,  the  title  to  that  property,  or  how  it  may  be  loft 
and  acquired.     Of  each  of  thefe  in  it's  order. 
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Chapter    the    twenty    fifth. 

Of     property     in     THINGS 
PERSONAL. 


PROPERTY,  in  chattels  perfonal,  may  be  either  in 
poJfeJJioTiy  which  is  where  a  man  hath  not  only  the  right 
to  ftnjoy,  but  hath  the  adlual  enjoyment  of,  the  thing :  or 
elfe  it  is  in  aSiion\  where  a  man  hath  only  a  bare  right,  with- 
out any  occupation  or  enjoyment.  And  of  thefe  the  former, 
or  property  in  pojfejjion^  is  divided  into  two  forts,  an  absolute 
and  a  qualified  property. 

I.  First  then  o{  Y'^o^^rty  \t\  pojfejfton  abfolute -,  which  is 
where  a  man  hath,  folely  and  exclufively,  the  right,  and  alfo 
the  occupation,  of  any  moveable  chattels ;  fo  that  they  can- 
not be  transferred  from  him,  or  ceafe  to  be  his,  without  his 
own  adl:  or  default.  Such  may  be  all  inanimate  things,  as 
goods,  plate,  money,  jewels,  implements  of  war,  garments, 
and  the  like:  fuch  alfo  may  be  all  i;^^^/^^/^  prod  u6lions,  as 
the  fruit  or  other  parts  of  a  plant,  when  fevered  froip  the 
body  of  it ;  or  the  whole  plant  itfelf,  when  fevered  from  the 
ground  ;  none  of  which  can  be  moved  out  of  the  owner's 
pofleffion  without  his  own  a£l  or  confent,  or  at  leaft  with- 
out doing  him  an  injury,  which  it  is  the  bufmefs  of  the  law 
to  prevent  or  remedy.  Of  thefe  therefore  there  remains  little 
to  be  faid. 

But  with  regard  to  animals,  which  have  in  themfelves  a 
principle  and  power  of  motion,  and  (unlefs  particularly  con- 
fined )  can  convey  themfelves  from  one  part  of  the  world  to 
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another,  there  is  a  greaf  difference  made  v/ith  refpeil  to  their 
feveral  clafi'es,  not  only  in  our  lav/,  but  in  the  Jaw  of  nature 
and  of  all  civilized  nations.  They  are  diilinguiflied  into  fuch 
as  are  domitae^  and  fuch  as  2lvq  ferae  naturae :  fomc  being  of 
a  iafne  and  others  of  a  vi^ild  difpofition.  In  fuch  as  are  of  a 
nature  tame  and  domeftic,  (as  horfes,  kine,  fhccp,  poultry, 
and  the  like)  a  man  may  have  as  abfolute  a  property  as  in 
any  inanimate  beings  ;  becaufe  thefe  continue  perpetually  in 
his  occupation,  and  will  not  flray  from  his  houfe  or  perfon, 
unlefs  by  accident  or  fraudulent  enticement,  in  either  of 
which  cafes  the  owner  does  not  lofe  his  property  * :  in 
which  our  law  agrees  with  the  laws  of  France  and  Holland''. 
The  ftealing,  or  forcible  abduction,  of  fuch  property  as  this, 
is  alfo  felony;  for  thefe  are  things  of  intrinfic  value,  ferving 
for  the  food  of  man,  or  elfe  for  the  ufes  of  hufbandry*^. 
But  in  animals  ferae  naturae  a  man  can  have  no  abfolute 
property. 

Of  all  tame  and  domeftic  animals,  the  brood  belongs  to 
the  owner  of  the  dam  or  mother  ;  the  Englifii  law  agreeing 
with  the  civil,  that  '''■  partus  fequitur  vcntre?rr  in  the  brute 
creation,  though  for  the  moft  part  in  the  human  fpecies  it 
difallows  that  maxim.  And  therefore  in  the  laws  of  Eng- 
land '*,  as  well  as  Rome  ^,  ''_/?  eqiiain  meam  equus  tiius  praeg~ 
*'  nantein  feceriti  non  ejl  tunm  fed  mewn  quod  natum  cji."  And, 
for  this,  PufFendorf '^  gives  a  fenfible  reafon :  not  only  becaufe 
the  male  is  frequently  unknown  ;  but  alfo  becaufe  the  dam, 
during  the  time  of  her  pregnancy,  is  almoft  ufelefs  to  the 
proprietor,  and  muft  be  maintained  with  greater  expence  and 
care  :  wherefore  as  her  owner  is  the  lofer  by  her  pregnancy, 
he  ought  to  be  the  gainer  by  her  brood.  An  exception  to  this 
rule  is  in  the  cafe  of  young  cygnets ;  which  belong  equally 
to  the  owner  of  the  cock  and  hen,  and  fliall  be  divided  be- 
tween them  ^.    But  here  the  reafons  of  the  general  rule  ceafe, 

a  2  Mod.  3IQ.  e  Ff.  6.  r.  5. 

I'  yinn.  in  hji.  I.  ^.  fit.  i,  §.  15.              f  \..  cf"  N.  1.  4.  c.  7. 

c  I  HaJ.  P.  C.  511,  512.  g  7  Rt-p.  i;. 

^  Bro,  .'Ibr.  tit.  Prj1>trlie,  29. 
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and  '*  cejfante  rations  cejfat  et  ipfa  lex ;"  for  the  male  is  well 
known,  by  his  conftant  aflbciation  with  the  female ;  and  for 
the  fame  reafon  the  owner  of  the  one  doth  not  fuficr  more 
difadvantage,  during  the  time  of  pregnancy  and  nurture, 
than  the  owner  of  the  other. 

II.  Other  animals,  that  are  not  of  a  tame  and  domeftic 
nature,  are  either  not  the  objects  of  property  at  all,  or  elfc 
fall  under  our  other  divifion,  namely,  that  oi  qualified^  limit- 
ed., ov  fpecial  property  :  which  is  (uch  as  is  not  in  it's  nature 
permanent,  but  may  fomctimes  fubfift,  and  at  other  times  not 
fubfift.  In  difculTing  which  fubjecl,  I  fliall  in  the  firit  place 
fhew,  how  this  fpecies  of  property  may  fubfift  in  fuch  animals 
as  2iXt  ferae  naturae,  or  of  a  wild  nature ;  and  then,  how  it 
may  fubfift  in  any  other  things,  when  under  particular  cir- 
cumftances. 

First  then,  a  man  may  be  inverted  with  a  qualined,  but 
not  an  abfolute,  property  in  all  creatures  that  ^rt  ferae  naturae, 
either  per  indujiriam,  propter  impotcntiam^  or  propter  privile- 
gium. 

I.  A  QUALIFIED  property  may  fubfift  in  7\,\rixnzh,  ferae 
naturae.,  per  indujlriam  hominis :  by  a  man's  reclaiming  and 
making  them  tame  by  art,  induftry,  and  edtjcation  ;  or  by 
To  confining  them  within  his  own  immediate  power,  that 
they  cannot  efcape  and  ufe  their  natural  liberty.  And  under 
this  head  fome  writers  have  ranked  all  the  former  fpecies  of 
animals  we  have  mentioned,  apprehending  none  to  be  ori- 
ginally and  naturally  tame,  but  only  made  fo  by  art  and 
cuftom  :  as,  horfes,  fwine,  and  other  cattle  ;  which  if  ori- 
ginally left  to  themfelves,  would  have  chofeu  to  rove  up  and 
down,  feeking  their  food  at  large,  and  are  only  made  do- 
meftic  by  uk  and  familiarity  ;  and  are  therefore,  fay  they, 
called  manfueta,  quafi  mayw.i  affucta.  But  however  well  this 
notion  may  be  founded,  abftradledly  confidered,  our  law  ap- 
prehends the  moft  obvious  diftin£tion  to  be,  between  fuch 
animals  as  v/e  generally  fee  tame,  and  are  therefore  feldom, 
if  ever,  found  v/and?ring  at  large,  v/hich  it  calls  dotnitac  na~ 
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iurag ;  and  fuch  creatures  as  are  ufually  found  at  liberty, 
which  are  therefore  fuppofed  to  be  more  emphaticallyy^ra? 
naturae,  though  it  may  happen  that  the  latter  {hall  be  fome- 
times  tamed  and  confined  by  the  art  and  induftry  of  man. 
Such  as  are  deer  in  a  park,  hares  or  rabbets  in  an  inclofed 
warren,  doves  in  a  dovehoufe,  pheafants  or  partridges  in  a 
mew,  hawks  that  are  fed  and  commanded  by  their  owner, 
and  fifli  in  a  private  pond  or  in  trunks.    Thefe  are  no  longer 
the  property  of  a  man,  than  while  they  continue  in  his  keep- 
ing or  a£lual  pofTeffion  :  but  if  at  any  time  they  regain  their 
natural  liberty,  his  property  inftantly  ceafes ;  unlefs   they 
have  animum  revertendl,  which  is  only  to  be  known  by  their 
vifual  cuftom  of  returning''.     A  maxim  which  is  borrowed 
from  the  civil  law ' ;  "  revertendi  animum  videntur  defmere 
*'  habere  tuncy  cum  revertendi  confuetudinem  deferuerint."    The 
law  therefore  extends  this  poffeflion  farther  than  the  mere 
manual  occupation  ;  for  my  tame  hawk  that  is  purfuing  his 
quarry  in  my  prefence,  though  he  is  at  liberty  to  go  where 
he  pleafes,  is  neverthelefs  my  property  ;  for  he  hath  animum 
revertendi.     So  are  my  pigeons,  that  are  flying  at  a  diftance 
from  their  home  (efpecially  of  the  carrier  kind)  and  likewife 
the  deer  that  is  chafed  out  of  my  park  or  foreft,  and  is  inftantly 
purfued  by  the  keeper  or  forefter  :  all  which  remain  ftill  in 
my  pofleffion,  and  I  ftill  preferve  my  qualified  property  in 
them.     But  if  they  ftray  without  my  knowlege,  and  do  not 
return  in  the  ufual  manner,  it  is  then  lawful  for  any  ftranger 
to  take  them  ^.    But  if  a  deer,  or  any  wild  animal  reclaimed, 
hath  a  collar  or  other  mark  put  upon  him,  and  goes  and  re- 
turns at  his  pleafure  ;  or  if  a  wild  fwan  is  taken,  and  marked 
and  turned  loofe  in  the  river,  the  owner's  property  in  him 
ftill  continues,  and  it  is  not  lawful  for  any  one  elfe  to  take 
him  '  :  but  otherwife,  if  the  deer  has  been  long  abfent  with- 
out returning,  or  the  fwan  leaves  the  neighbourhood.     Bees 
alfo  are  ferae  naturae ;  but,  when  hived  and  reclaimed,  a 
man  may  have  a  qualified  property  in  them,  by  the  law  of 
nature,  as  well  as  by  the  civil  law  ™.    And  to  the  fame  pur- 

>'  Bra^lon.  /.  a.  c,  I.     7  Rep.  17.  '  Ciompt.  of  courts.  167.    7  Rep.  16. 
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pole,  not  to  fay  in  the  fame  words,  with  the  civil  law,  fpeaks 
Brafton " :  occupation,  that  is,  hiving  or  including  them, 
gives  the  property  in  bees  ;  for,  though  a  fwarm  lights  upon 
my  tree,  I  have  no  more  property  in  them  till  I  have  hived 
them,  than  I  have  in  the  birds  which  make  their  neft  thereon; 
and  therefore  if  another  hives  them,  he  fliall  be  their  proprie- 
tor: but  a  fwarm,  which  fly  from  and  out  of  my  hive,  are 
mine  fo  long  as  I  can  keep  them  in  fight,  and  have  power  to 
purfue  them  ;  and  in  thefe  circumftances  no  one  elfe  is  en- 
titled to  take  them.  But  it  hath  been  alfo  faid  °,  that  with 
us  the  only  ownerfhip  in  bees  is  ratione  foli ;  and  the  charter 
of  the  foreft  p,  which  allows  every  freeman  to  be  entitled 
to  the  honey  found  within  his  own  woods,  affords  great 
countenance  to  this  do6trine,  that  a  qualified  property  may 
be  had  in  bees,  in  confideration  of  the  property  of  the  foil 
whereon  they  are  found. 

In  all  thefe  creatures,  reclaimed  from  the  wildnefs  of  their 
nature,  the  property  is  not  abfolute,  but  defeafible:  a  property, 
that  may  be  deftroyed  if  they  refume  their  antient  wildnefs, 
and  are  found  at  large.  For  if  the  pheafants  efcape  from 
the  mew,  or  the  fifhcs  from  the  trunk,  and  are  feen  wander- 
ing at  large  in  their  proper  element,  they  become  ferae  na- 
turae again;  and  are  free  and  open  to  the  firft  occupant  that 
has  ability  to  feife  them.  But  while  they  thus  continue  my 
qualified  or  defeafible  property,  they  are  as  much  under  the 
prote61:ion  of  the  law,  as  if  they  v/ere  abfolutely  and  indefea- 
fibly  mine  :  and  an  action  will  lie  againfl:  any  man  that  de- 
tains them  from  me,  or  unlawfully  deftroys  them.  It  is  alfo 
as  much  felony  by  common  law  to  ileal  fuch  of  them  as  are  fit 
for  food,  as  it  is  to  fteal  tame  animals  '^ :  but  not  fo,  if  they 
are  only  kept  for  pleafure,  curiofity,  or  whim,  as  dogs,  bears, 
cats,  apes,  parrots,  and  finging  birds  "" ;  becaufe  their  value 
is  not  intrinfic,  but  depending  only  on  the  caprice  of  the 
owner' :  though  it  is  fuch  an  invafion  of  property  as  may 

n  /.  2.  c.  1.  §.3.  q   I  Hal.  p.  C.  512. 
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amount  to  a  civil  injury,  and  be  redrefled  by  a  civil  a£tion^ 
Yet  to  fteal  a  reclaimed  hav/k  is  felony  both  by  common  law 
and  ftatute " ;  which  feems  to  be  a  relic  of  the  tyranny  of  our 
antient  fportfmen.  ^nd,  among  our  elder  anceftors  the 
antient  Britons,  another  fpecies  of  reclaimed  animals,  viz^ 
tats,  were  looked  upon  as  creatures  of  intrinfic  value ;  and 
the  killing  or  ftcaling  one  was  a  grievous  crime,  and  fub- 
je^lec  the  offender  to  a  fine ;  efpecially  if  it  belonged  to  the 
king's  houfhold,  and  was  the  cttjios  horrei  regli^  for  which 
there  was  a  very  peculiar  forfeiture'^.  And  thus  much 
of  qualified  property  in  wild  animals,  reclaimed  per  in- 
dujlriam» 

1.  A  QUALIFIED  property  may  alfo  fubfift  with  relation 
to  animals  Jerae  naturae,  rations  impotentiae,  on  account  ot 
their  own  inability.  As  when  hawks,  herons,  or  other  birds 
build  in  my  trees,  or  coneys  or  other  creatures  make  their 
nefts  or  burrows  in  my  land,  and  have  young  ones  there  ;  I 
have  a  qualified  property  in  thofe  young  ones  till  fuch  time 
as  they  can  fly  or  run  away,  and  then  my  property  expires  '^ : 
but,  till  then,  it  is  in  fome  cafes  trefpafs,  and  in  others  fe- 
lony, for  a  ftranger  to  take  them  away  y.  For  here,  as  the 
Owner  of  the  land  has  it  in  his  power  to  do  what  he  pleafes 
with  them,  the  law  therefore  vefts  a  property  in  him  of  the 
^  young  ones,  in  the  fame  manner  as  it  does  of  the  old  ones 
if  reclaimed  and  confined:  for  thefe  cannot  through  weaknefs, 
any  more  than  the  others  through  reftraint,  ufe  their  natural 
liberty  and  forfake  him. 

3.  A  MAN  may,  laftly,  have  a  qualified  property  in  ani- 
mah  ferae  naturae,  propter  piivileglum  :  that,  is,  he  may  have 
the  privilege  of  hunting,  taking,  and  killing  them,  in  ex- 

f   Bro.  j^by.  tit.  trefpafs.  407.  "  tko  co-operiatur.'"  Wotton.LL.  WjlT. 

u  I  Hal.  F,  C.  512.    I  Hawk,  P.C.  /.  3.  c.  5.  §.  5.  An  amercement  fimilar 
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clufion  of  other  perfons.  Here  he  has  a  tranftent  property  in 
thefe  animals,  ufually  called  game,  fo  long  as  they  continue 
within  his  liberty  ^  ;  and  may  reftrain  any  ftranger  from 
takinor  them  therein :  but  the  inftant  they  depart  into  another 
liberty,  this  qualified  property  ceafes.  The  manner,  in 
which  this  privilege  is  acquired,  will  be  fhewn  in  a  fubfe- 
quent  chapter. 

The  qualified  property  which  we  have  hitherto  confidered, 
extends  only  to  animalsyj^r^^  naturae,  when  either  reclaimed, 
impotent,  or  privileged.  Many  other  things  may  alfo  be 
the  objefts  of  qualified  property.  It  may  fubfift  in  the  very 
elements,  of  fire  or  light,  of  air,  and  of  water.  A  man  can 
have  no  abfolute  permanent  property  in  thefe,  as  he  may  in 
the  earth  and  land  ;  fince  thefe  are  of  a  vague  and  fugitive 
nature,  and  therefore  can  admit  only  of  a  precarious  and 
qualified  ownerftiip,  which  lafts  fo  long  as  they  are  in  a6lual 
ufe  and  occupation,  but  no  longer.  If  a  man  difturbs 
another,  and  deprives  him  of  the  lawful  enjoyment  of  thefe; 
if  one  obfl:ru£ls  another's  antient  windows  ^,  corrupts  the  air 
of  his  houfe  or  gardens  '',  fouls  his  water '^,  or  unpens  and  lets 
it  out,  or  if  he  diverts  an  antient  watercourfe  that  ufed  to  run 
to  the  other's  mill  or  meadow '' ;  the  law  will  animadvert 
hereon  as  an  ijijury,  and  protecSt  the  party  injured  in  his  pof- 
feffion.  But  the  property  in  them  ceafes  the  inftant  they  are 
out  of  pofleffion  :  for,  when  no  man  is  engaged  in  their  a6lual 
occupation,  they  become  again  common,  and  every  man  has 
an  equal  right  to  appropriate  them  to  his  own  ufe. 

These  kinds  of  qualification  in  property  depend  upon  the 
peculiar  circumftances  of  the  fuhje6l  matter,  which  is  not 
capable  of  being  under  the  abfolute  dominion  of  any  proprie- 
tor. But  property  may  alfo  be  of  a  qualified  or  fpecial  na- 
ture, on  account  of  the  peculiar  circumftances  of  the  owner, 
when  the  thing  itfelf  is  very  capable  of  abfolute  ownerftiip. 


2  Cro.  Car.  554.    Mar.  4S.     5  MoJ.       ^  Ibid.  59.    Lntw.  02, 
;6.     la  Mod.  144,  ^  9  Rep.  5.1. 

i  9  Rep.  ^8,  ••  X  Leon.  273.    Skin,  389, 
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As  in  cafe  of  bailment^  or  delivery,  of  goods  to  another  per- 
fon  for  a  particular  ufe;  as  to  a  carrier  to  convey  to  London, 
to  an  innkeeper  to  fecure  in  his  inn,  or  the  like.  Here  there 
is  no  abfolute  property  in  either  the  bailor  or  the  bailee,  the 
perfon  delivering,  or  him  to  whom  it  is  delivered  :  for  the 
bailor  hath  only  the  right,  and  not  the  immediate  pofTeffion  ; 
the  bailee  hath  the  poffeflion,  and  only  a  temporary  right. 
But  it  is  a  qualified  property  in  them  both ;  and  each  of  them 
Is  entitled  to  an  action,  in  cafe  the  goods  be  damaged  or  taken 
away  :  the  bailee  on  account  of  his  immediate  poffeflion  j  the 
bailor,  becaufe  the  poffeflion  of  the  bailee  is,  mediately,  his 
poffeflion  alfo^.  So  al/b  in  cafe  of  goods  pledged  or  pawned 
upon  condition,  either  to  repay  money  or  otherwifc ;  both 
the  pledgor  and  pledgee  have  a  qualified,  but  neither  of  them 
an  abfolute,  property  therein  :  the  pledgor's  property  is  con- 
ditional, and  depends  upon  the  performance  of  the  condition 
of  re-payment,  l^c ;  and  fo  too  is  that  of  the  pledgee,  which 
depends  upon  it's  non-performance  ^  The  fame  may  be  faid 
of  goods  diftreined  for  rent,  or  other  caufe  of  diftrefs :  which 
are  in  the  nature  of  a  pledge,  and  are  not,  at  the  firft  taking, 
the  abfolute  property  of  either  the  diftreinor,  or  party  dif- 
treined ;  but  may  be  redeemed,  or  elfe  forfeited,  by  the  fubfe- 
quent  conduct  of  the  latter.  But  a  fervant,  who  hath  the 
care  of  his  mafter's  goods  or  chattels,  as  a  butler  of  plate,  a 
fcepherd  cf  iheep,  and  the  like,  hath  not  any  property  or 
poffeffion  either  abfolute  or  qualified,  but  only  a  mere  charge 
or  overfight  ?. 

Having  thus  confidered  the  feveral  divifions  of  property 
in  pojfejjmi^  which  fubfifts  there  only,  where  a  man  hath 
both  the  right  and  alfo  the  occupation  of  the  thing;  we 
will  proceed  next  to  take  a  fliort  view  of  the  nature  of  pro- 
perty in  a^iiorty  or  fuch  where  a  man  hath  not  the  occupation, 
but  merely  a  bare  right  to  occupy  the  thing  in  queftion  ;  the 
poffeffion  whereof  may  however  be  recovered  by  a  fuit  or 
^dion  at  law:  from  whence  the  thing  fo  recoverable  is  called 

e  1  Roll.  Abr.  607.  £  3  Inft.  108. 

t  Cro.  Jac,  245. 
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a  thing,  or  chofe,  in  aSiion  •*.  Thus  money  due  on  a  bond  is 
a  thofe  in  a6lion  ;  for  a  property  in  the  debt  vefts  at  the  time 
of  forfeiture  mentioned  in  the  obligation,  but  there  is  no 
poll'effion  till  recovered  by  courfe  of  law.  If  a  man  promifes, 
or  covenants  with  me,  to  do  any  a£l,  and  fails  in  it,  whereby 
I  fufFer  damage  ;  the  recompenfe  for  this  damage  is  a  chofe  in 
aftion  :  for  though  a  right  to  fomc  recompenfe  vefts  in  me, 
at  the  time  of  the  damage  done,  yet  what  and  how  4arge 
fuch  recompenfe  fhall  be,  can  only  be  afcertained  by  verdict ; 
and  the  pofTeffion  can  only  be  given  me  by  legal  judgment 
and  execution.  In  the  former  of  thefe  cafes  the  ftudent  will 
obferve,  that  the  property,  or  right  of  adtion,  depends  upon 
an  exprefs  contrad:  or  obligation  to  pay  a  ftated  fum  :  and  in 
the  latter  it  depends  upon  an  implied  contrafl,  that  if  the 
covenantor  does  not  perform  the  adl  he  engaged  to  do,  he 
fhall  pay  me  the  damages  I  fuftain  by  this  breach  of  covenant. 
And  hence  it  may  be  collected,  that  all  property  in  a<Slion 
depends  entirely  upon  contradls,  either  exprefs  or  implied; 
which  are  the  only  regular  means  of  acquiring  a  chofe  in 
adlion,  and  of  the  nature  of  which  we  fhall  difcourfe  at  large 
in  a  fubfequent  chapter. 

At  prefent  we  have  only  to  remark,  that  upon  all  con- 
trails or  promifes,  either  exprefs  or  implied,  and  the  infinite 
variety  of  cafes  into  which  they  are  and  may  be  fpun  out,  the 
law  gives  an  a6lion  of  fome  fort  or  other  to  the  party  injured 
in  cafe  of  non-performance ;  to  compel  the  w^rongdoer  to  do 
juftice  to  the  party  with  whom  he  has  contracSled,  and,  on 
failure  of  performing  the  identical  thing  he  engaged  to  do,  to 
render  a  fatisfacSlion  equivalent  to  the  damage  fuftained.  But 
while  the  thing,  or  it's  equivalent,  remains  in  fufpenfe,  and 
the  injured  party  has  only  the  right  and  not  the  occupation, 
it  is  called  a  chofe  in  a6tion ;  being  a  thing  rather  in  potentia 
than  in  ejfe :  though  the  owner  may  have  as  abfolute  a  pro- 

h  The  fame  idea,  and  the  fame  de-  52.)     And  again,  "  aeque  butils  aJnu- 

nomination,  of  property  prevailed  in  the  "  merah'ttur  etiam,  Ji  quid  tji  in  aEihnt' 

civil  law,      "  Rem  in  bonis  noflris  habere  "  bus,  pditicimbus,  perfecutionibus.     Nam 

*' inteUigmur,  quottens  ad  reciperandam  "  et  haec  in  bonis  ejifewdentur,^^    (Kf'i'^* 

"  earn  aiiionem  habcamus,''^    (Ff,^i,i,  16.49.) 

perty 


398  ^he    Rights  Book  II. 

perty  in,  and  be  as  well  entitled  to,  fuch  things  in  a£tion, 
as  to  things  in  pofleilion. 

And,  having  thus  diftinguifhed  the  different  degree  or 
quantity  of  dominion  or  property  to  which  things  perfonal  are 
fubjedl,  we  may  add  a  word  or  two  concerning  the  time  of 
their  enjoyment,  and  the  nu?nber  of  their  owners',  in  conformity 
to  the  method  before  obferved  in  treating  of  the  property  of 
things  real. 

First,  as  to  the  time  of  enjoyment.  By  the  rules  of  the 
antient  common  law,  there  could  be  no  future  property,  to 
take  place  in  expe6tancy,  created  in  perfonal  goods  and  chat- 
tels ;  becaufe,  being  things  tranfitory,  and  by  many  acci- 
dents fubjedt  to  be  loft,  deftroyed,  or  otherwife  impaired,  and 
the  exigencies  of  trade  requiring  alfo  a  frequent  circulation 
thereof,  it  would  occafion  perpetual  fuits  and  quarrels,  and 
put  a  flop  to  the  freedom  of  commerce,  if  fuch  limitations 
in  remainder  were  generally  tolerated  and  allowed.  But  yet 
in  laft  wills  and  teftaments  fuch  limitations  of  perfonal  goods 
and  chattels,  in  remainder  after  a  bequeft  for  life,  were  per- 
mitted ' :  though  originally  that  indulgence  was  only  (hewn, 
when  merely  the  z^^  of  the  goods,  and  not  the  goods  themfelves, 
was  given  to  the  firft  legatee'';  the  property  being  fuppofed 
to  continue  all  the  time  in  the  executor  of  the  devifor.  But 
now  that  diilincSlion  is  difregarded '  :  and  therefore  if  a  man 
either  by  deed  or  will  limits  his  books  or  furniture  to  A  for 
life,  with  remainder  over  to  B,  this  remainder  is  good.  But, 
where  an  eftate-tail  in  things  perfonal  is  given  to  the  firft  or 
any  fubfequent  poflefibr,  it  vefts  in  him  the  total  property, 
and  no  remainder  over  fhall  be  permitted  on  fuch  a  limita- 
tion '".  For  this,  if  allowed,  would  tend  to  a  perpetuity, 
as  the  devifee  or  grantee  in  tail  of  a  chattel  has  no  method 
of  barring  the  entail :  and  therefore  the  law  vefts  in  him  at 
o^ice  the  entire  dominion  of  the  goods,  being  analogous  to 
the  fee-fimple  which  a  tenant  in  tail  may  acquire  in  a  real 
cf^ate. 

i  I  E(|u.  Caf.  abr.  350.  ^  2  Freem.  jo6. 
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Next,  as  to  the  numler  oi  owners.  Things  perfonal  may 
belong  to  their  owners,  not  only  in  feveralty,  but  alfo  in 
joint-tenancy,  and  in  common,  as  well  as  real  eftates.  They 
cannot  indeed  be  vefted  in  coparcenary  j  becaufe  they  do  not 
defcend  from  the  anceftor  to  the  heir,  which  is  neceflary  to 
conftitute  coparceners.  But  if  a  horfe,  or  other  perfonal 
chattel,  be  given  to  two  or  more,  abfolutely,  they  are  joint- 
tenants  hereof;  and,  unlefs  the  jointure  be  fevered,  the 
fame  do<Slrine  of  furvivorfhip  fhall  take  place  as  in  eftates  of 
lands  and  tenements  ".  And,  in  like  manner,  if  the  jointure 
be  fevered,  as  by  either  of  them  felling  his  fhare,  the  vendee 
and  the  remaining  part-owner  fhall  be  tenants  in  common, 
without  zny  jus  accrejcendi  or  furvivorfliip  ".  So  alfo  if  100/. 
be  given  by  will  to  two  or  more,  equally  to  hi  divided  between 
them,  this  makes  them  tenants  in  common  p  ;  as,  we  have 
formerly  k&\\  'J,  the  fame  words  would  have  done,  in  regard 
to  real  eftates.  But,  for  the  encouragement  of  hufbandry 
and  trade,  it  is  held  that  a  ftock  on  a  farm,  though  occupied 
jointly,  and  alfo  a  ftock  ufed  in  a  joint  undertaking,  by  way 
of  partnerfhip  in  trade,  ftiall  always  be  confidered  as  common 
and  not  as  joint  property  ;  and  there  fhall  be  no  furvivorfhip 
therein  \ 

n  Litt,  §.282.    iVern,482.  \  pag.  193. 

'^  Litt.  §,  321.  r  ,  Vern.  217.    Co.  Litt.  :3«. 

P  I  Ec[u.  Caf.  abr,  292. 
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Chapter     the     twenty     sixth. 

Of    title    to    THINGS     PER- 
SONAL    BY    OCCUPANCY. 


E  are  next  to  confider  the /zV/^  to  things  perfonal, 
or  the  various  means  of  acquiring^  and  of  lojing^  fuch 
property  as  may  be  had  therein  :  both  which  confiderations 
of  gain  and  lofs  fliall  be  blended  together  in  one  and  the 
fame  view,  as  was  done  in  our  obfervations  upon  real  pro- 
perty J  fmce  it  is  for  the  moft  part  impoffible  to  contemplate 
the  one,  without  contemplating  the  other  alfo;  And  thefe 
methods  of  acquifition  or  lofs  are  principally  twelve  :  i.  By 
occupancy.  2.  By  prerogative.  3.  By  forfeiture.  4.  By 
cuftom.  5.  By  fucceffion.  6,  By  marriage,  y.  By  judg- 
ment. 8.  By  gift,  or  grant.  9.  By  contradt.  10.  By  bank- 
ruptcy.   II.  By  teftament.     12.  By  adminiftration. 

And,  firft,  a  property  in  goods  and  chattels  may  be  ac- 
quired hy  occupancy  :  wiiich,  we  have  more  than  once*  re- 
marked, was  the  original  and  only  primitive  method  of  ac- 
quiring any  property  at  all ;  but  which  has  fmce  been  re- 
Itralned  and  abridged,  by  the  pofitive  laws  of  fociety,  in 
order  to  maintain  peace  and  harmony  among  mankind. 
For  this  purpofe,  by  the  laws  of  England,  gifts,  and  con- 
tradts,  teftaments,  legacies,  and  adminiftrations  have  been 
introduced  and  countenanced,  in  order  to  transfer  and  con- 
tinue that  property  and  pofleffion  in  things  perfonal,  which 

a  See  pag,  3.  8.  25?. 
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has  once  been  acquired  by  the  owner.  And,  where  fuch 
things  are  found  without  any  other  owner,  they  for  the  moft 
part  belong  to  the  king  by  virtue  of  his  prerogative  ;  except 
in  Ibme  few  inftances,  wherein  the  original  and  natural  right 
of  occupancy  is  ftill  permitted  to  fubfift,  and  which  we  are 
now  to  confider. 

I.  Thus,  in  the  firft  place,  it  hath  been  lliid,  that  any 
body  may  feife  to  his  own  ufe  fuch  goods  as  belong  to  an 
alien  enemy  ''.    For  fuch  enemies,  not  being  looked  upon  as 
members  of  our  fociety,  are  not  entitled  during  their  ftateof 
enmity  to  the  benefit  or  protedlion  of  the  laws;  and  therefore 
every  man  that  has  opportunity  is  permitted  to  feife  upon 
their  chattels,  without  being  compelled  as  in  other  cafes  to 
make  reftitution  or  fitisfa6llon  to  the  owner.  But  this,  how- 
ever generally  laid  down  by  fome  of  our  writers,  muft  in 
reafon  and  juftice  be  reftrained  to  fuch  captors  as  are  autho- 
rized by  the  public  authority  of  the  ftate,  refiding  in  the 
crown  '^ ;  and  to  fuch  goods  as  are  brought  into  this  country 
by  an  alien  enemy,  after  a  declaration  of  war,  without  a  fafe- 
condutSl:  or  paffport.     And  therefore  it  hath  been  holden  ""j 
that  where  a  foreigner  is  refident  in  England,  and  afterwards 
a  war  breaks  out  between  his  country  and  ours,  his  goods 
are  not  liable  to  be  feifed.     It  hath  alfo  been  adjudged,  that 
if  an  enemy  take  the  goods  of  an  Englifhman,  which  are 
afterwards  retaken  by  another  fubjed  of  this  kingdom,  the 
former  owner  fliall  lofe  his  property  therein,  and  it  fhali  be 
indefeafibly  vefted  in  the  fecond  taker  ;  unlefs  they  were  re- 
taken the  fame  day,  and  the  owner  before  fun-fet  puts  in  his 
claim  of  property  ".  Which  is  agreeable  to  the  law  of  nations, 
as  underftood  in  the  time  of  Grotius  ^^  even  with  regard  to 
captures  made  at  fea  ;  which  were  held  to  be  the  property  of 
the  captors  after  a  polielhon  of  twenty-four  hours  ;  though 
the  modern  authorities  s  require,  that  before  the  property  can 
be  changed,  the  goods  muft  have  been  brought  into  port, 

,    b  Finch.  L.  17S.  e  Ji,y^ 

c  Freem.  40.  f  dej.  Z*.  £if />.  /.  3.  c.  6.  §,  3. 

d  Bic.  Mr.  tit,  prcpertie,  38,  fvfa-  Z  Bynkerfh.  quaeji.  jur.  ful/l,  I.    4^ 

ttire.  57.  Rocc.  J«  uijjkur.  not,  66. 
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and  have  continued  a  night  intra  praeftdia^  in  a  place  of  fafc 
cuftody,  fo  that  all  hope  of  recovering  them  was  loft. 

And,  as  in  the  goods  of  an  enemy,  fo  alfo  in  his  per/on^  a 
man  may  acquire  a  fort  of  qualified  property,  by  taking  him 
a  prifoner  in  war'*  j  at  leaft  till  his  ranfom  be  paidJ.  And 
this  doctrine  feems  to  have  been  extended  to  negro-fervants ', 
who  are  purchafed,  when  captives,  of  the  nations  with  whom 
they  are  at  war,  and  are  therefore  fuppofed  to  continue  in 
feme  degree  the  property  of  their  matters  who  buy  them : 
though,  accurately  fpeaking,  that  property  (if  it  indeed 
continues)  confifts  rather  in  the  perpetual y^ry/V^,  than  in  the 
body  or  per  fin  i  of  the  captive  ^, 

2.  Thus  again,  whatever  moveables  are  found  upon  the 
furface  of  the  earth,  or  in  the  fea,  and  are  unclaimed  by  any 
owner,  are  fuppofed  to  be  abandoned  by  the  laft  proprietor  j 
and,  as  fuch,  are  returned  into  the  common  ftock  and  mafs 
of  things  :  and  therefore  they  belong,  as  in  a  ftate  of  nature, 
to  the  firft  occupant  or  fortunate  finder,  unlefs  they  fall  within 
the  defcription  of  waifs,  or  eftrays,  or  wreck,  or  hidden 
treafure ;  for  thefe,  we  have  formerly  feen  ',  are  vefted  by 
law  in  the  king,  and  form  a  part  of  the  ordinary  revenue  of 
the  crown. 

3.  Thus  too  the  benefit  of  the  elements,  the  light,  the 
air,  and  the  water,  can  only  be  appropriated  by  occupancy. 
If  I  have  an  antient  window  overlooking  my  neighbour's 
ground,  he  may  not  ere6l  any  blind  to  obftrudl  the  light : 
but  if  I  build  my  houfe  clofe  to  his  wall,  which  darkens  it, 
I  cannot  compel  him  to  demolifh  his  wall  \  for  there  the  firft 
occupancy  is  rather  in  him,  than  in  me.     If  my  neighbour 

h  Bro,  Al>r.  tit.  propertie,  18.  "  redempthncm  Juam  eum  praefato  A.  pr» 

i  We  meet  with  a  curious   writ  of  "  •vita  jua  ^alvanda  f curat,  jathfaFium 

trefpafs  in  the  regifter  (102.)  for  break-  '^fofi^t,  dctinuit'^  f regit,  et  ipjum  H.  ce- 

ing  a  man's  houfe,  and  fetting  fuch  a  ^' pit  et  ahduxit,  vel  quo  vohiit  abire  per- 

pnfoner  at  large.      "  ^art  domum  ipjius  "  mxjit,  &c," 

*'  A,  anud  JV.  [in  qua  idem  A.  qiiendam  '  2  Lev.  201. 

*'  H.  Scotumper  ipfum  A.  de  gucrra cap-  ^  Carth.  396.  L<^.  Raym.  147.  Salk. 

"  turn  tanqtiam  prifonem  fiturr.,    qucufque  667. 

"Jtiii  ds  centum  lihris,  per  quas  idem  IL  '   Book  I.  ca.  S. 
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makes  a  tan-yard,  fo  as  to  annoy  and  render  lefs  falubrious 
the  air  of  my  houfe  or  gardens,  the  law  will  furnifti  me  with 
a  remedy  ;  but  if  he  is  firft  in  pofTeflion  of  the  air,  and  I  fix 
my  habitation  near  him,  the  nufance  is  of  my  own  feekino-, 
and  may  continue.  If  a  ftream  be  unoccupied,  I  may  erecS 
a  mill  thereon,  and  detain  the  water  ;  yet  not  fo  as  to  injure 
my  neighbour's  prior  mill,  or  his  meadow  :  for  he  hath  by 
the  firft  occupancy  acquired  a  property  in  the  current. 

4.  With  regard  likewife  to  animals  ferae  ttaturae,  all 
mankind  had  by  the  original  grant  of  the  creator  a  right  to 
purfue  and  take  any  fowl  or  infedl:  of  the  air,  any  fifli  or  in- 
habitant of  the  waters,  and  any  beaft  or  reptile  of  the  field  : 
and  this  natural  right  ftill  continues  in  every  individual,  un- 
lefs  where  it  is  reftrained  by  the  civil  laws  of  the  country. 
And  when  a  man  has  once  fo  feifed  them,  they  become  while 
living  his  qualified  property,  or,  if  dead,  are  abfolutely  his 
own  :  fo  that  to  fteal  them,  or  otherwife  invade  this  property, 
is,  according  to  their  refpeilive  values,  fometimes  a  criminal 
offence,  fometimes  only  a  civil  injury.  The  reftri6lions 
which  are  laid  upon  this  right,  by  the  laws  of  England,  re- 
late principally  to  royal  fifh,  as  whale  and  fturgeon,  and  fuch 
terreftrial,  aerial,  or  aquatic  animals  as  go  under  the  deno- 
mination oi game  ;  the  taking  of  which  is  made  the  exclufive 
right  of  the  prince,  and  fuch  of  his  fubjecfts,  to  whom  he  has 
granted  the  fame  royal  privilege.  But  thofe  animals,  which 
are  not  exprefsly  fo  referved,  are  ftill  liable  to  be  taken  and 
appropriated  by  any  of  the  king's  fubjeds,  upon  their  own 
territories ;  in  the  fame  manner  as  they  might  have  taken 
even  game  itfelf;  till  thefe  civil  prohibitions  were  iftlied  : 
there  being  in  nature  no  diftindtion  between  one  fpecies  of 
wild  animals  and  another,  between  the  right  of  acquiring 
property  in  a  hare  or  a  fquirrel,  in  a  partridge  or  a  butterfly; 
but  the  difference,  at  prefent  made,  arifes  merely  from  the 
pofitive  municipal  law* 

5.  To  this  principle  of  occupancy  alfo  muft  be  referr?^ 
the  method  of  acquiring  a  fpecial  perfonal  property  in  corn 
growing  on  the  ground,  or  other  emblements,  by  any  pofejfor 
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of  the  land  who  hath  fown  or  planted  it,  whether  he  be 
owner  of  the  inheritance  in  fee  or  in  tail,  or  be  tenant  for  life, 
for  years,  or  at  will  :  which  emblements  are  diftindl  from 
the  real  eftate  in  the  land,  and  fubje£l  to  many,  though  not 
all,  the  incidents  attending  perfonal  chattels.  They  were 
devifable  by  teftament  before  the  ftatute  of  wills'",  and  at  the 
death  of  the  owner  fhall  veft  in  his  executor  and  not  his  heir : 
they  are  forfeitable  by  outlawry  in  a  perfonal  adlion" :  and  by 
the  ftatute  ii  Geo.  XL  c.  19.  though  not  by  the  common 
law  °,  they  may  be  dlftreined  for  rent  arrcre.  The  reafon  for 
admitting  the  acquifltion  of  this  fpecial  property,  by  tenants 
who  have  temporary  interefts,  was  formerly  given  p  ;  and  it 
was  extended  to  tenants  in  fee,  principally  for  the  benefit  of 
their  creditors  :  and  therefore,  though  the  emblements  are 
affcts  in  the  hands  of  the  executor,  are  forfeitable  upon  out- 
lawry, and  diftrcinable  for  rent,  they  are  not  in  other  refpeils 
confidered  as  perfonal  chattels  ;  and,  particularly,  they  are 
not  the  objetEl  of  larciny,  before  they  are  fevered  from  the 
ground  ''. 

6.  The  doftrine  of  property  arifing  from  accejjion  is  alfo 
grounded  on  the  right  of  occupancy.  By  the  Roman  law, 
ff  any  <y\vta  corporeal  fubftance  received  afterwards  an  accef- 
fion  by  natural  or  by  artificial  means,  as  by  the  growth  of 
ve2;etables,  the  pregnancy  of  animals,  the  embroidering  of 
cloth,  or  the  converfion  of  wood  or  metal  into  vefiels  and 
utenfiis,  the  original  owner  of  the  thing  was  entitled  by  his 
ri8;ht  of  poffeflion  to  the  property  of  it  under  fuch  it's  ftate 
of  improvement' :  but  if  the  thing  itfelf,  by  fuch  operation, 
was  changed  into  a  different  fpecies,  as  by  making  wine,  oil, 
or  bread,  out  of  another's  grapes,  olives,  or  wheat,  it  be- 
lon^'^ed  to  the  new  operator  ;  who  was  only  to  make  a  fatis- 
i'action  to  the  former  proprietor  for  the  materials,  which  he 
had  fo  converted  '.  And  thefe  doctrines  are  implicitly  copied 
and  adopted  by  our  Bradon ' ,  in  the  reign  of  king  Henry  III  i 

m  Perk.  §.512.  '^   3  Inft.  109. 

n  VUo,.-lbr.t!t.anlLment!,ZU  sRcp.  r  lufi,  2.  I.  25,  26,  31      Ff.  6.  I.  5, 

116.  ^  -f"/-  2-  1-2S-  34' 

o  I  lluH.  Abr.  666.  t  /.  2.  c  2  £*  3.. 

P  piJg.  122.  146. 
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and  have  fince  been  confirmed  by  many  refolutlons  of  the 
courts ".  It  hath  even  been  held,  that  if  one  takes  avi^ay 
another's  wife  or  fon,  and  cloaths  them,  and  afterwards  the 
hufband  or  father  retakes  them  back,  the  garments  fliall  ceafe 
to  be  the  property  of  him  who  provided  them,  being  now 
annexed  to  the  perfon  of  the  child  or  woiiian  "'. 

7.  But  in  the  cafe  of  confujion  of  goods,  where  thofe  of 
two  perfons  are  fo  intermixed,  that  the  feveral  portions  can 
be  no  longer  difl:inguifhed,  the  Englifh  law  partly  agrees 
with,  and  partly  differs  from,  the  civil.  If  the  intermixture 
be  by  confent,  I  apprehend  that  in  both  laws  the  proprietors 
have  an  intereft  in  common,  in  proportion  to  their  refpe<Stive 
fhares  ^.  But,  if  one  wilfully  intermixes  his  money,  corn, 
or  hay,  with  that  of  another  man,  without  his  approbation 
ftr  knowlege^  er  cafts  gold  in  like  manner  into  another's 
melting  pot  or  crucible,  the  civil  law,  though  it  gives  the 
fole  property  of  the  whole  to  him  who  has  not  interfered  in 
the  mixture,  yet  allows  a  fatisfadtion  to  the  other  for  what 
he  has  fo  improvidently  loft  y.  But  our  law  to  guard  againft 
fraud,  allows  no  remedy  in  fuch  a  cafe  ;  but  gives  the  intirc 
property,  without  any  account,  to  him,  whofe  original  do- 
minion is  invaded,  and  endeavoured  to  be  rendered  uncertain, 
without  his  own  confent  ^. 

8.  There  is  flill  another  fpecies  of  property,  which  (if 
it  fubfifts)  being  grounded  on  labour  and  invention,  is  more 
properly  reducible  to  the  head  of  occupancy  than  any  other; 
flnce  the  right  of  occupancy  itfelf  is  fuppofed  by  Mr  Locke*, 
and  many  others  '',  to  be  founded  on  the  perfonal  labour  of 
the  occupant.  And  this  is  the  right,  which  an  author  may 
be  fuppofed  to  have  in  his  own  original  literary  compofitions: 
fo  that  no  other  perfon  without  his  leave  may  publifli  or  make 
profit  of  the  copies.  When  a  man  by  the  exertion  of  his 
rational  powers  has  produced  an  original  work,  he  has  clearly 
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a  right  to  difpofe  of  that  identical  work  as  he  pleafes,  and 
any  attempt  to  take  it  from  him,  or  vary  the  difpofition  he 
has  made  of  it,  is  an  invafion  of  his  right  of  property.  Now 
the  identity  of  a  literary  compofition  confifts  intirely  in  the 
fentiment  and  the  language ;  the  fame  conceptions,  cloathed 
in  the  fame  words,  muft  neceflarily  be  the  fame  compofition  : 
and  whatever  method  be  taken  of  conveying  that  compofition 
to  the  ear  or  the  eye  of  another,  by  recital,  by  writing,  or 
by  printing,  in  any  number  of  copies  or  at  any  period  of 
time,  it  is  always  the  identical  work  of  the  author  which  is 
fo  conveyed  j  and  no  other  man  (it  hath  been  thought)  can 
have  a  right  to  convey  or  transfer  it  without  his  confent, 
either  tacitly  or  exprefsly  given.  This  confent  may  perhaps 
be  tacitly  given,  when  an  author  permits  his  work  to  be  pub- 
liftied,  without  any  referve  of  right,  and  without  ftamping 
on  it  any  marks  of  ownerfhip  :  it  is  then  a  prefent  to  the 
public,  like  the  building  of  a  church,  or  the  laying  out  a 
new  high-way  :  but,  in  cafe  of  a  bargain  for  a  fingle  im- 
preffion,  or  a  total  fale  or  gift  of  the  copyright,  in  the  one 
cafe  the  reverfion  hath  been  fuppofed  to  continue  in  the  ori- 
ginal proprietor  j  in  the  other  the  whole  property,  with  all 
it's  exclufive  rights,  to  be  perpetually  transferred  to  the 
grantee.  On  the  other  hand,  it  is  urged,  that  though  the 
exclufive  property  of  the  manufcript,  and  all  which  it  con- 
tains, undoubtedly  belongs  to  the  author,  before  it  is  printed 
or  publiflied  ;  yet  from  the  inftant  of  publication,  the  ex- 
clufive right  of  an  author  or  his  affigns  to  the  fole  commu- 
nication of  his  ideas  immediately  vanifhes  and  evaporates  ; 
as  being  a  right  of  too  fubtile  and  unfubftantial  a  nature  to 
become  the  fubjedl  of  property  at  the  common  law,  and 
only  capable  of  being  guarded  by  pofitive  ftatutes  and  fpecial 
provifions  of  the  magiftrate. 

The  Roman  law  adjudged,  that  if  one  man  wrote  any 
thing,  though  never  fo  elegantly,  on  the  paper  or  parchment 
of  another,  the  writing  fhould  belong  to  the  original  owner 
of  the  materials  on  which  it  was  written '  :  meaning  cer- 

c  Si  'i!tebar/is  membrarijve  ttih  carmen      hujus  corporis  tion  Tit'ius  fedtu  dominui  ejji 
vrihijhriamveloratmemTitiusJcrifferitf      videris,     Infi.  z,  i,  35, 
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tainly  nothing  more  thereby,  than  the  mere  mechanical  ope- 
ration of  writing,  for  which  it  directed  the  fcribe  to  receive  a 
fatisfadlion  ;  efpecially  as,  in  works  of  genius  and  invention, 
fuch  as  a  pi6ture  painted  on  another  man's  canvas,  the  fame 
law  ^  gave  the  canvas  to  the  painter.  We  find  no  other  men- 
tion in  the  civil  law  of  any  property  in  the  work  of  the  un- 
derftanding,  though  the  fale  of  literary  copies,  for  the  pur- 
pofes  of  recital  or  multiplication,  is  certainly  as  antient  as 
the  times  of  Terence  %  Martial*",  and  Statius  e.  Neither 
with  us  in  England  hath  there  been  (till  very  lately)  any 
iinal  ^  determination  upon  the  right  of  authors  at  the 
common  law. 

But  whatever  inherent  copyright  might  have  been  fup- 
pofed  to  fubfift  by  the  common  law,  the  ftatute  8  Ann.  c.  jg. 
hath  now  declared  that  the  author  and  hjs  afllgns  (hall  have 
the  fole  liberty  of  printing  and  reprinting  his  works  for  the 
term  of  fourteen  years,  and  no  longer ;  and  hath  alfo  pro* 
tedted  that  property  by  additional  penalties  and  forfeitures  : 
direfting  farther,  that  if,  at  the  end  of  that  term,  the  author 
himfelf  be  living,  the  right  fhall  then  return  to  him  fbr  an- 
other term  of  the  fame  duration : — and  a  fimilar  privilege 
is  extended  to  the  inventors  of  prints  and  engravings,  for 
the  term  of  eight  and  twenty  years,  by  the  ftatutes  8  Geo.  II. 
c.  13.  and  7  Geo.  III.  c.  38.  All  which  parliamentary 
proteilions  appear  to  have  been  fuggefted  by  the  exception 
in  the  ftatute  of  monopolies,  21  Jac.  I.  c.  3.  which  allows 
a  royal  patent  of  privilege  to  be  granted  for  fourteen  years 
to  any  inventor  of  a  new  manufacture,  for  the  fole  working 
or  making  of  the  fame ;  by  virtue  whereof  it  is  held,  that 
a  temporary  property  therein  becomes  vefted  in  the  king's 
patentee  *. 

<1  Ibid.  §,  34.  fifted  by  the  common  law.     But  after- 

e  Prol.  in  Eunuch,  20.  wards,  in  the  cafe  of  Dona'djon  f.  Becketf 

f  ^/lil^r.  i.  67.  iv.72.  xlii.3.  xiv.194.  before  the  houfe  of  lords,  which  was 

g  yuv.  vii.  83.  finally  determined  22  Fehr.  1774,  it  was 

h  Since  this  was  written,  it  was  de-  held  that  no  copyrijslu  fubfifls  in  authors, 

termined  in  the  cafe  of  Millar  v.  Taylor  after  the  expiration  of  the  feveral  terms 

in  B.  R.  Pajch.  9  Geo.  III.  1769,  that  created  by  the  ftatute  of  queen  Anne. 

m  cxclufivc  cepyright  ia  authors  fub-         «  i  Vera.  62*  ' 
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Chapter    the    twenty    seventh. 

Of    title    by    PREROGATIVE, 
AND    FORFEITURE. 


AS  E  C  O  N  D   method   of  acquiring  property  in  per- 
fonal  chattels  is  by  the  king's  prerogative :  whereby  , 
a  right  may  accrue  either  to  the  crown  itfelf,  or  to  fuch 
3S  claim  under  the  title  of  the  crown,  as  by  grant  or  by  pre- 
fcription. 

Such  in  the  firft  place  are  all  tributes,  taxes,  and  cujioms ; 
whether  conftitutionally  inherent  in  the  crown,  as  flowers  of 
the  prerogative  and  branches  of  the  cenjus  regalis  or  antient 
royal  revenue,  or  whether  they  be  occafionally  created  by 
authority  of  parliament  j  of  both  which  fpecies  of  revenue 
we  treated  largely  in  the  former  volume.  In  thefe  the  king 
acquires  and  the  fubje61:  lofes  a  property  the  inflant  they  be- 
come due  :  if  paid,  they  are  a  chofe  in  poffelHon  ;  if  unpaid, 
a  chofe  in  action.  Hither  alfo  may  be  referred  all  forfeitures, 
fines,  and  amercements  due  to  the  king,  which  accrue  by 
virtue  of  his  antient  prerogative,  or  by  particular  modern 
ftatutes  :  which  revenues  created  by  ftatute  do  always  aflimi- 
late,  or  take  the  fame  nature,  with  the  antient  revenues ;  and 
may  therefore  be  looked  upon  as  arifmg  from  a  kind  of  artifi- 
cial or  fecondary  prerogative.  And,  in  either  cafe,  the  owner 
of  the  thing  forfeited,  and  the  perfon  fined  or  amerced,  do 
lofe  and  part  with  the  property  of  the  forfeiture,  fine,  or 
amercement,  the  inftant  the  king  or  his  grantee  acquires  it. 

In 
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In  thefe  feveral  methods  of  acquiring  property  by  preroga- 
tive there  is  alfo  this  peculiar  quality,  that  the  king  cannot 
have  a  joint  property  w^ith  any  perfon  in  one  entire  chattel, 
or  fuch  a  one  as  is  not  capable  of  divifion  or  feparation  ;  but 
where  the  titles  of  the  king  and  a  fubje6l  concur,  the  king 
fhall  have  the  whole  :  in  like  manner  as  the  king  can,  neither 
by  grant  nor  contrail:,  become  a  joint-tenant  of  a  chattel 
real  with  another  perfon  ^ ;  but  by  fuch  grant  or  contrail 
fhall  become  entitled  to  the  whole  in  feveralty.  Thus,  if  a 
horfe  be  given  to  the  king  and  a  private  perfon,  the  king  ihall 
have  the  fole  property :  if  a  bond  be  made  to  the  king  and  a 
fubjeil,  the  king  fhall  have  the  whole  penalty  ;  the  debt  or 
duty  being  one  fmgle  chattel''  :  and  fo,  if  two  pcrfons  have 
the  property  of  a  horfe  between  them,  or  have  a  joint  debt 
owing  them  on  bond,  and  one  of  them  afligns  his  part  to  the 
king,  or  is  attainted,  whereby  his  moiety  is  forfeited  to  the 
crown  ;  the  king  fhall  have  the  entire  horfe,  and  entire  deb':  "=. 
For,  as  it  is  not  confiftent  with  the  dignity  of  the  crown  to 
be  partner  with  a  fubjecl,  fo  neither  does  the  king  ever  lofe 
his  right  in  any  inftance ;  but,  where  they  interfere,  his  is 
alv/ays  preferred  to  that  of  another  perfon  ** :  from  v/hich  two 
principles  it  is  a  neceffary  confequence,  that  the  innocent, 
though  unfortunate,  partner  muft  lofe  his  fhare  in  both  the 
debt  and  the  horfe,  or  in  any  other  chattel  in  the  fame  cir- 
cumftances. 

This  doilrine  has  no  opportunity  to  take  place  in  certain 
other  inftances  of  title  by  prerogative,  that  remain  to  be  men- 
tioned; as  the  chattels  thereby  veiled  are  originally  and  folely 
veiled  in  the  crown,  without  any  transfer  or  derivative  af- 
fignment  either  by  deed  or  law  from  any  former  proprietor. 
Such  is  the  acquihtion  of  property  in  wreck,  in  treafure- 
trove,  in  waifs,  in  eftrays,  in  royal  fifh,  in  fwans  and  the 
like ;  which  are  not  transferred  to  the  fovereign  from  any 

a  See  pag.  184.  c  Cro.Eli1.263,  Plowd. 313,  Finch. 

^  Y'lxzh.,  Abr,  t,  dctie.  ^Z.    Plowd,      Law.  178.     lo  Mod.  245. 
a43.  <^  Co.  Litt.  30, 

former 
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former  owner,  but  are  originally  inherent  in  him  by  the  rules 
of  law,  and  are  derived  to  particular  fubjedls,  as  royal  fran- 
chifes,  by  his  bounty.  Thefe  are  afcribed  to  him,  partly 
upon  the  particular  reafons  mentioned  rn  the  eighth  chapter 
of  the  former  book  ;  and  partly  upon  the  general  principle  of 
their  being  bona  vacantia^  and  therefore  veiled  in  the  king, 
as  well  to  preferve  the  peace  of  the  public,  as  in  truft  to 
employ  them  for  the  fafety  and  ornament  of  the  common- 
wealth. 

With  regard  to  the  prerogative  copyrights^  which  were 
mentioned  in  the  preceding  chapter,  they  are  held  to  be  v^fted 
in  the  crown  upon  different  reafons.  Thus,  i.  The  king, 
as  the  executive  magiftrate,  has  the  right  of  promulging  to 
the  people  all  adls  of  flate  and  government.  This  gives  him 
the  exclufive  privilege  of  printing,  at  his  own  prefs,  or  that 
of  his  grantees,  all  a^is  of  parliament,  procIa?nations,  and 
orders  of  council.  2.  As  fupreme  head  of  the  church,  he  hath 
a  right  to  the  publication  of  all  liturgies  and  books  of  divine 

fervice.  3.  He  hath  a  right  by  purchafe  to  the  copies  of  fuch 
iazvbcoks,  grammars,  and  other  compofitions,  as  were  com- 
piled or  tranflated  at  the  expenfe  of  the  crown.  And  upon 
thefe  two  laft  principles  the  exclufive  right  of  printing  the 
tranflation  of  the  ^/"/'/^  is  founded.  4.  Almanacks  have  been 
faid  to  be  prerogative-copies,  either  as  things  derelidl,  or 
elfe  as  being  fubflantially  nothing  more  than  the  calendar 
prefixed  to  our  liturgy '-".  And  indeed  the  regulation  of  time 
has  been  often  confidered  as  a  matter  of  ftate.    The  Roman 

fajli  were  under  the  care  of  the  pontifical  college ;  and  Ro- 
mulus, Numa,  and  Julius  Caefar,  fucceflively  regulated  the 
Roman  calendar. 

There  ftill  remains  another  fpecies  of  prerogative  pro- 
perty, founded  upon  a  very  different  principle  from  any  that 
have  been  mentioned  before ;  the  property  of  fuch  animals 
ferae  naturae,  as  are  known  by  the  denomination  of  game^ 
with  the  right  of  purfuing,  taking,  and  dellroying  them  i 

e   I  Mod,,  257. 
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which  is  vefted  in  the  king  alone,  and  from  him  derived  ta 
fueh  of  his  fubje<Sts  as  have  received  the  grants  of  a  chafe,  a 
park,  a  free  warren,  or  free  fifhery.  This  may  lead  us  into 
an  inquiry  concerning  the  original  of  thefe  franchifes,  or 
royalties,  on  which  we  touched  a  little  in  a  former  chapter  '^; 
the  right  itfelf  being  an  incorporeal  hereditament,  though  the 
fruits  and  profits  of  it  are  of  a  perfonal  nature. 

In  the  firft  place  then  we  have  already  (hewn,  and  indeed 
it  cannot  be  denied,  that  by  the  law  of  nature  every  man 
from  the  prince  to  the  peafant,  has  an  equal  right  of  pur- 
fuing,  and  taking  to  his  own  ufe,  all  fuch  creatures  as  are 
ferae  naturae^  and  therefore  the  property  of  nobody,  but  li- 
able to  be  feifed  by  the  firft  occupant.  And  fo  it  was  held 
by  the  imperial  law,  even  fo  late  as  Juftinian's  time  :  '■'•ferae 
*'  igiiur  befitae,  et  volucres^  et  omiiia  animalia  quae  maii^  coeloy 
*^  et  terra  nafcuntur^  fimul  at  que  ab  aliqiio  capta  fuer'int^  jure 
**  gentium Jiatim  illius  ejfe  incipiunt.  ^uod  enim  77ulliiis  eji^  id 
**  naturali  ratione  accupanti  conceditur  ^."  But  it  follows  from 
the  very  end  and  conftitution  of  fociety,  that  this  natural 
right,  as  well  as  many  others  belonging  to  man  as  an  indivi- 
dual, may  be  reftrained  by  pofitive  laws  enabled  for  reafons 
of  ftate,  or  for  the  fuppofed  benefit  of  the  community.  This 
reftriilion  may  be  either  with  refpe^l  to  the /)/^<:if  in  which 
this  right  may,  or  may  not,  be  exercifed  ;  with  refpe6l  to 
the  animals  that  are  the  fubjedl  of  this  right ;  or  with  refpeil  to 
the  perfons  allowed  or  forbidden  to  exercife  it.  And,  in  con- 
fequence  of  this  authority,  we  find  that  the  municipal  laws 
of  many  nations  have  exerted  fuch  power  of  reftraint;  have 
in  general  forbidden  the  entering  on  another  man's  grounds, 
for  any  caufc,  without  the  owner's  leave;  have  extended  their 
protection  to  fuch  particular  animals  as  are  ufually  the  objeils 
of  purfuit ;  and  have  inverted  the  prerogative  of  hunting  and 
taking  fuch  animals  in  the  fovereign  of  the  flate  only,  and 
fuch  as  he  fliall  authorize^.  Many  reafons  have  concurred 
for  making  thefe  conftitutions  :  as,  i .  For  the  encouragement 
of  agriculture  and  improvement  of  lands,  by  giving  every 
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man  an  exclufive  dominion  over  his  own  foil.  2.  For  pre- 
fervation  of  the  feveral  fpecies  of  thefe  animals,  which  would 
foon  be  extirpated  by  a  general  liberty.  3.  For  prevention 
of  idlenefs  and  diffipation  in  hufbandmen,  artificers,  and 
others  of  lower  rank ;  which  would  be  the  unavoidable  con- 
fequence  of  univerfal  licence.  4.  For  prevention  of  popular 
infurredlions  and  refiftence  to  the  government,  by  difarming 
the  bulk  of  the  people  ' :  v/hich  lafl:  is  a  reafon  oftner  meant, 
than  avowed,  by  the  makers  of  foreft  or  game  laws.  Nor, 
certainly,  in  thefe  prohibitions  is  there  any  natural  iiijuftice, 
as  fome  have  weakly  enough  fuppofed  :  fmce,  as  Puftendorf 
obferves,  the  law  docs  not  hereby  take  from  any  man  his 
prefent  property,  or  what  was  already  his  own,  but  barely 
abridges  him  of  one  means  of  acquiring  a  future  property, 
that  of  occupancy  ;  which  indeed  the  law  of  nature  would 
allow  him,  but  of  which  the  laws  of  fociety  have  in  moft 
inftances  very  juftly  and  reafonably  deprived  him. 

Yet,  however  defenfible  thefe  provifions  in  general  may 
be,  on  the  footing  of  reafon,  or  juftice,  or  civil  policy,  we 
muft  notwithftanding  acknowlege  that,  in  their  prefent  fhape, 
they  owe.their  immediate  original  to  flavery.  It  is  not  till 
after  the  irruption  of  the  northern  nations  into  the  Roman 
empire,  that  we  read  of  any  other  prohibitions,  than  that 
natural  one  of  not  fporting  on  any  private  grounds  without- 
the  owner's  leave ;  and  another  of  a  more  fpiritual  nature, 
which  was  rather  a  rule  of  ecclefiaftical  difcipline,  than  a 
branch  of  municipal  law.  The  Roman  or  civil  law,  though 
it  knew  no  reftridlion  as  to  perfo7is  or  animals^  fo  far  regarded 
the  article  of  flace^  that  it  allowed  no  man  to  hunt  or  fport 
upon  another's  ground,  but  by  confent  of  the  owner  of  the 
foil.  '•'•  ^ui  alienufn  fiindu7n  ingreditury  venaudi  aut  aucupandi 
*■'■  gratia y  potejl  a  domino  prohiheri  ne  ingrediatur^"  For  if 
there  can,  by  the  law  of  nature,  be  any  inchoate  imperfe£l 
property  fuppofed  in  wild  animals  before  they  are  taken,  it 
feems  moft  reafonable  to  fix  it  in  him  upon  whofe  land  they 
are  found.    And  as  to  the  other  reftriiSlion,  which  relates  to 

'  Warburton's  alliance.  324.  k  JnJ},  2.  i,  ^.  12, 

perfons 


i 


Ch.  27.  c/    T  H  I  N  o  a.  413 

perfons  and  not  to  place,  the  pontifical  or  canon  law '  inter- 
dicts "  venationeSy  etfyhatlcas  vagationes  cum  canibusy  et  acci- 
*'  pitribus"  to  all  clergymen  without  diftindlion  ;  grounded  on 
a  faying  of  St.  Jerom  ■",  that  it  never  is  recorded  that  thefe 
diverfions  were  ufed  by  the  faints,  or  primitive  fathers.  And 
the  canons  of  our  Saxon  church,  publifhed  in  the  reign  of 
king  Edgar ",  concur  in  the  fame  prohibition  :  though  our 
fecular  laws,  at  leaft  after  the  conqueft,  did  even  in  the  times 
of  popery  difpenfe  with  this  canonical  impediment  j  and  fpi- 
ritual  perfons  were  allowed  by  the  common  law  to  hunt  fgr 
their  recreation,  in  order  to  render  them  fitter  for  the  per- 
formance of  their  duty  :  as  a  confirmation  whereof  we  may 
obferve,  that  it  is  to  this  day  a  branch  of  the  king's  preroga- 
tive, at  the  death  of  every  bifhop,  to  have  his  kennel  of 
hounds,  or  a  compofition  in  lieu  thereof". 

But,  with  regard  to  the  rife  and  original  of  our  prcfent 
civil  prohibitions,  it  will  be  found  that  all  foreft  and  game 
laws  were  introduced  into  Europe  at  the  fame  time,  and  by 
the  fame  policy,  as  gave  birth  to  the  feodal  fyftem ;  when 
thofe  fwarms  of  barbarians  iil'ued  from  their  northern  hive, 
and  laid  the  foundation  of  mcfl:  of  the  prefcnt  kingdoms  of 
Europe,  on  the  ruins  of  the  wellern  empire.  For  when  a 
conquering  general  came  to  fettle  the  oeconomy  of  a  van- 
quifhed  country,  and  to  part  it  out  among  his  foldiers  or 
feudatories,  who  were  to  render  him  military  fervice  for  fuch 
donations ;  it  behoved  him,  in  order  to  fecure  his  new  ac- 
quifitions,  to  keep  the  riijlici  or  natives  of  the  country,  and 
all  who  were  not  his  military  tenants,  in  as  low  a  condition 
as  poliible,  and  efpecially  to  prohibit  them  the  ufe  of  arms. 
Nothing  could  do  this  more  efie6lually  than  a  prohibition  of 
hunting  and  fporting  j  and  therefore  it  was  the  policy  of  the 
conqueror  to  referve  this  right  to  himfelf,  and  fuch  on  whom 
he  fhould  beftow  it ;  which  were  only  his  capital  feudatories, 
or  greater  barons.  And  accordingly  v/e  find,  in  the  feudal 
conflitutions  p,  one  and  the  fame  law  prohibiting  the  ruji'ici 
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in  general,  from  carrying  arms^  and  alfo  profcribing  the  ufe 
of  nets,  fnares,  or  other  engines  for  deftroying  the  game. 
This  exclufive  privilege  well  fuited  the  martial  genius  of  the 
conquering  troops,  who  delighted  in  a  fport  ^  which  in  it*s 
purfuit  and  flaughter  bore  fome  refemblancc  to  war.  Vita 
omnis,  (fays  Caefar,  fpealcing  of  the  antient  Germans)  in 
venationtbus  at  que  injiudiis  rei  militaris  conftfiit  \  And  Taci- 
tus in  like  manner  obferves,  that  quotient  hella  non  ineunty 
niultum  venatlbus,  tlus  per  otium  tranftgunt^.  And  indeed, 
like  fome  of  their  modern  fuccefTors,  they  had  no  other  amufe- 
ment  to  entertain  their  vacant  hours  ;  they  defpifing  all  arts 
as  effeminate,  and  having  no  other  learning,  than  was  couch- 
ed in  fuch  rude  ditties,  as  were  fung  at  the  folemri  caroufals 
which  fucceeded  thefe  antient  huntings.  And  it  is  remark- 
able that,  in  thofe  nations  where  the  feodal  policy  remains 
the  moft  uncorruptedj  the  foreft  or  game  laws  continue  in 
their  higheft  rigor.  In  France  all  game  is  properly  the 
king's ;  and  in  fome  parts  of  Germany  it  is  death  for  a  peafant 
to  be  found  hunting  in  the  woods  of  the  nobility '. 

With  us  in  England  alfo,  hunting  has  ever  been  efteem- 
ed  a  moft  princely  diverfion  and  exercife.  The  whole  ifland 
was  replenifhed  with  all  forts  of  game  in  the  times  of  the 
Britons  ;  who  lived  in  a  wild  and  paftoral  manner,  without 
inclofmg  or  improving  their  grounds,  and  derived  much  of 
their  fubfiftence  from  the  chafe,  which  they  all  enjoyed  in 
common.  But  when  hufbandry  took  place  under  the  Saxon 
government,  and  lands  began  to  be  cultivated,  improved, 
and  enclofed,  the  beafts  naturally  fled  into  the  woody  and 
defart  trails  ;  which  were  called  the  forefts,  and,  having 
never  been  difpofed  of  in  the  firft  diftribution  of  lands,  were 
therefore  held  to  belong  to  the  crown.  Thefe  were  filled 
with  great  plenty  of  game,  which  our  royal   fportfmen  re- 

q  In  the    Uws   of   Jenghiz    Khan,  eBough  in  the  winter,  during  their  recei> 
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ferved  for  their  own  diverfion,  on  pain  of  a  pecuniary  for- 
feiture for  fucii  as  interfered  with  their  fovereign.  But  every 
freeholder  had  the  full  liberty  of  fporting  upon  his  own  ter- 
ritories, provided  he  abftained  from  the  king's  forefts :  as 
is  fully  exprefled  in  the  laws  of  Canute  %  and  of  Edward 
the  ConfefTor " :  '*yJ/  quilibet  homo  dignus  venat'ione  fua^  in 
^'■fyha,  etin  agrh,  fibi  propriis^  et  in  dominia  fuo  :  et  abjiineat 
*'  omnis  homo  a  venariis  regis y  ubicunque  pace?n  eis  habere  value- 
**  r//;"  which  indeed  was  the  antient  law  of  the  Scandinavian 
continent,  from  whence  Canute  probably  derived  it.  "  Cui- 
**  que  enim  in  propria  fundo  quamlibet  ferain  quoquo  modo  venari 
"  pertnijfwn """ 

However,  upon  the  Norman  conqueft,  a  new  do£lrine 
took  place  ;  and  the  right  of  purfuing  and  taking  all  beafts 
of  chafe  or  venary,  and  fuch  other  animals  as  were  accounted 
game,  was  then  held  to  belong  to  the  king,  or  to  fuch  only 
as  were  authorized  under  him.  And  this,  as  well  upon  the 
principles  of  the  feodal  law,  that  the  king  is  the  ultimate 
proprietor  of  all  the  lands  in  the  kingdom,  they  being  all  held 
of  him  as  the  chief  lord,  or  lord  paramount  of  the  fee  ;  and 
that  therefore  he  has  the  right  of  the  univerfal  foil,  to  enter 
thereon,  and  to  chafe  and  take  fuch  creatures  at  his  pleafure: 
as  alfo  upon  another  maxim  of  the  common  law,  which  we 
have  frequently  cited  and  illuftrated,  that  thefe  animals  are 
bona  vacantia,  and,  having  no  other  owner,  belong  to  the 
king  by  his  prerogative.  As  therefore  the  former  reafon  was 
held  to  veft  in  the  king  a  right  to  purftie  and  take  them  any 
where  ;  the  latter  was  fuppofed  to  give  the  king,  and  fuch  as 
he  fhould  authorize,  si/oie  and  exdufive  right. 

This  right,  thus  newly  veiled  in  the  crown,  was  exerted 
with  the  utmoft  rigor,  at  and  after  the  time  of  the  Norman 
eftablifhment ;  not  only  in  the  antient  forefts,  but  in  the  new 
ones  which  the  conqueror  made,   by  laying  together  vaft 
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trafts  of  country,  depopulated  for  that  purpofe,  and  re- 
ferved  folely  for  the  king's  royal  diverfion ;  in  which  were 
exercifed  the  mofl  horrid  tyrannies  and  oppreffions,  under 
colour  of  foreft  law,  for  the  fake  of  preferving  the  beafts  of 
chafe  ;  to  kill  any  of  which,  within  the  limits  of  the  foreft, 
was  as  penal  as  the  death  of  a  man.  And,  in  purfuance  of 
the  fame  principle,  king  John  laid  a  total  interdidt  upon  the 
winged  as  well  as  xht  fourfooted  creation  :  capturam  avium  per 
totam  AngUatn  interdixit "."  The  cruel  and  infupportable 
hardfhips,  which  thefe  foreft  laws  created  to  the  fubjedt, 
occafioned  our  anceftors  to  be  as  zealous  for  their  reformation, 
as  for  the  relaxation  of  the  feodal  rigors  and  the  other  exac- 
tions introduced  by  the  Norman  family  ;  and  accordingly  we 
find  the  immunities  of  carta  de  forejla  as  warmly  contended 
forj  and  extorted  from  the  king  with  as  much  difficulty,  as 
thofe  of  magna  carta  itfelf.  By  this  charter,  confirmed  in 
parliament  >',  many  forefts  were  difafForefted,  or  ftripped  of 
their  oppreffive  privileges,  and  regulations  were  made  in  the 
regimen  of  fuch  as  remained  ;  particularly  ^  killing  the  king's 
deer  was  made  no  longer  a  capital  offence,  but  only  punifti- 
ed  by  a  fine,  imprifonment,  or  abjuration  of  the  realm.  And 
by  a  variety  of  fubfequent  ftatutes,  together  with  the  long 
acquiefcence  of  the  crown  without  exerting  the  foreft  laws, 
this  prerogative  is  now  become  no  longer  a  grievance  to  the 
fubje6l. 

But,  as  the  king  referved  to  himfelf  xhtforejis  for  his  own 
exclufive  diverfion,  fo  he  granted  out  from  time  to  time  other 
tracts  of  lands  to  his  fubjedls  under  the  names  of  chafes  or 
parks'^  \  or  gave  them  licence  to  make  fuch  in  their  own 
grounds  j  which  indeed  are  fmaller  forefts,  in  the  hands  of  a 
fubje£l,  but  not  governed  by  the  foreft  laws ;  and  by  the 
common  law  no  perfon  i^  at  liberty  to  take  or  kill  any  beafts 
of  chafe,  but  fuch  as  hath  an  antie'nt  chafe  or  park ;  unlefs 
they  be  alfo  beafts  of  prey. 

^  M.  Paris.  303.  21  ca^.  10. 
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As  to  all  inferior  fpecies  of  game,  called  beads  and  fowls 
of  v/arren,  the  liberty  of  taking  or  killing  them  is  another 
franchife  or  royalty,  derived  likewife  from  the  crown,  and 
C3.]\ed free  warren;  a  word,  which  fignifies  prefervation  or 
cuftody :  as  the  exclufive  liberty  of  taking  and  killing  fifh  ia 
a  public  ftream  or  river  is  called  ^  free  Jijhery ;  of  which  how- 
ever no  new  franchife  can  at  prefent  be  granted,  by  the  ex- 
prefs  provifion  of  ?/i^7g-«fl  f«7rf^,  c.  16'^.  The  principal  inten- 
tion of  granting  a  man  thefe  franchifes  or  liberties  was  in  or- 
der to  prote(Sl:  the  game,  by  giving  him  a  fole  and  exclufive 
power  of  killing  it  himfelf,  provided  he  prevented  other  per- 
fons.  And  no  man,  but  he  who  has  a  chafe  or  free  warren, 
by  grant  from  the  crown-,  or  prefcription  which  fuppofes 
one,  can  juftify  hunting  or  fporting  upon  another  man's 
foil ;  nor  indeed,  in  thorough  ftriilnefi  of  common  law, 
either  hunting  or  fporting  at  all. 

However  novel  this  dodrine  may  fcem,  it  is  a  reo-ular 
confequence  from  what  has  been  before  delivered  j  that  the 
fole  right  of  taking  and  dcifroying  game  belongs  cxclufively 
to  the  king.  This  appears,  as  well  from  the  hiftorical  de- 
duction here  made,  as  becaufe  he  may  grant  to  his  fubjedls 
an  exclufive  right  of  taking  them  j  which  he  could  not  do, 
unlefs  fuch  a  right  was  firft  inherent  in  himfelf.  And  hence 
it  will  follow,  that  no  perfon  whatever,  but  he  who  has  fuch 
derivative  right  from  the  crown,  is  by  common  law  entitled 
to  take  or  kill  any  beafts  of  chafe,  or  other  game  whatfoever. 
It  is  true,  that  by  the  acquicfcence  of  the  crown,  the  fre- 
quent grants  of  free  warren  in  antient  times,  and  the  intro- 
duction of  new  penalties  of  late  by  certain  ftatutes  for  pre- 
ferving  the  game,  this  exclufive  prerogative  of  the  king  is 
little  known  or  confidered  ;  every  man,  that  is  exempted 
from  thefe  modern  penalties,  looking  upon  himfelf  as  at  li- 
berty to  do  what  he  pleafes  v/ith  the  game  :  whereas  the  con- 
trary is  ftrictly  true,  that  no  man,  however  well  quaUfcd  he 
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may  vulgarly  be  efteemed,  has  a  right  to  encroach  on  the 
royal  prerogative  by  the  killing  of  game,  unlefs  he  can  fhew 
a  particular  grant  of  free  warren  ;  or  a  prefcription,  which 
prefumes  a  grant ;  or  fome  authority  under  an  a(5l  of  parlia-^ 
ment.     As    for  the  latter,    I  know  but  of  two  inftances 
wherein  an  exprefs  permiflion  to  kill  game  was  ever  given  by 
ftatute ;   the  one  by  i  Jac.  I.  cap.  27.  altered  by  7  Jac.  I. 
cap.   II.  and  virtually  repealed  by  22  &  23  Car.  II.  c.  25. 
which  gave  authority,  fo  long  as  they  remained  in  force,  to 
the  owners  of  free  warren,   to  lords  of  manors,   and  to  all 
freeholders  having  40/.  per  annum  in  lands  of  inheritance,  or 
80/.   for  life  or  lives,   or  400/.   perfonal  eftate,   (and  their 
fervants)  to  take  partridges  and  phcafants  upon  their  own,  or 
their  mafter's,   free  warren,   inheritance,  or  freehold  :    the 
other  by  5  Ann.  c.  14.  which  empowers  lords  and  ladies  of 
manors  to  appoint  gamekeepers  to  kill  game  for  the  ufe  of 
fuch  lord  or  lady;  which  with  fome  alteration  ftill  fubfifts, 
and  plainly  fuppofes  fuch  power  not  to  have  been  in  them  be- 
fore.    The  truth  of  the  matter  is,  that  thefe  game  laws  (of 
which  we  ihall  have  occafion  to  fpeak  again  in  the  fourth 
book  of  thefe  commentaries)    do  indeed  qualify  nobody,  ex- 
cept in  the  inftance  of  a  gamekeeper,  to  kill  game  :  but  Only, 
to  fave  the  trouble  and  formal  procefs  of  an  a6lion  by  the  per- 
fon  injured,  who  perhaps  too  might  remit  the  offence,  thefe 
ftatutes  inflift  additional  penalties,  to  be  recovered  either  in  a 
regular  or  fummary  way,  by  any  of  the  king's  fubjedls,  from 
certain  perfons  of  inferior  rank  who  may  be  found  offending 
in  this  particular.     But  it  does  not  follow  that  perfons,  ex- 
cufed  from  thefe  additional  penalties,  are  therefore  authorifed 
to  kill  game.     The  circumflance  of  having  100  /.  peran?iu?ny 
and  the  refl,  are  not  properly  qualifications,  but  exemptions. 
And  thefe  perfons,  fo  exempted  from  the  penalties  of  the 
game  ftatutes,  are  not  only  liable  to  actions  of  trefpafs  by 
the  owners  of  the  land  ;    but  alfo,   if  they  kill  game  within 
the  limits  of  any  royal  franchife,  they  are  liable  to  the  ac- 
tions of  fuch  who  may  have  the  right  of   chafe  or  free 
warren  therein. 

Upon 


^C>lftl 


Ch.  27.  c/    T  H  I  N  G  s»  410 

Upon  the  whole  it  appears,  that  the  king,  by  his  prerd- 
gative,  and  fuch  perfons  as  have,  under  his  authority,  the 
royal  franchifes  of  chafe,  park,  free  warren,  or  free  fifhcry, 
are  the  only  perfons  who  may  acquire  any  property,  however 
fugitive  and  tranfitory,  in  thefe  aniinalsy^r^^^  naturae^  while 
living ;  which  is  faid  to  be  veiled  in  them,  as  was  obferved 
in  a  former  chapter,  propter  privilegium.  And  it  mull  alfo 
be  remembered,  that  fuch  perfons  as  may  thus  lawfully  hunt, 
lifh,  or  fowl,  ratione privilegii,  have  (as  has  been  faid)  only 
a  qualified  property  in  thefe  animals ;  it  not  being  abfoluteor 
permanent,  but  lafting  only  fo  long  as  the  creatures  remain 
within  the  limits  of  fuch  refpe6live  franchife  or  liberty,  and 
ceafing  the  inflant  they  voluntarily  pafs  out  of  it.  It  is  held 
indeed,  that  if  a  man  flarts  any  game  within  his  own 
grounds,  and  follows  it  into  another's,  and  kills  it  there, 
the  property  remains  in  himfelf  *=.  And  this  is  grounded  on 
reafon  and  natural  juflice''  ;  for  the  property  confifts  in  the 
pofleffion  ;  which  pofleflion  commences  by  the  finding  it  in 
his  own  liberty,  and  is  continued  by  the  immediate  purfuit. 
And  fo,  if  a  llranger  ftarts  game  in  one  man's  chafe  or  free 
warren,  and  hunts  it  into  another  liberty,  the  property 
continues  in  the  owner  of  the  chafe  or  warren  j  this  property 
arifing  from  privilege  °,  and  not  being  changed  by  the  a<5l  of 
a  mere  flranger.  Or  if  a  man  flarts  game  on  another's  pri- 
vate grounds  and  kills  it  there,  the  property  belongs  to  him 
in  whofe  ground  it  was  killed,  becaufe  it  was  alfo  flarted 
there  *^;  this  property  arifing  ratione  folu  Whereas  if,  after 
being  ftarted  there,  it  is  killed  in  the  grounds  of  a  third  per- 
fon,  the  property  belongs  not  to  the  owner  of  the  firft 
ground,  becaufe  the  property  is  local ;  nor  yet  to  the  owner 
of  the  fecond,  becaufe  it  was  not  ftarted  in  his  foil ;  but  it 
Tefts  in  the  perfon  who  ftarted  and  killed  it  s,  though  guilty 
«f  ^  trefpafs  againft  both  the  owners. 

«  11  Mod.  75.  f  Ibid. 

<»  Poff.  L.  N.  1.  4.  c.  6.      -  S  Farr.  18.  Lord  Rajm,  \h\l, 
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III.  I  PROCEED  now  to  a  third  method,  whereby  a  title 
to  goods  and  chattels  may  be  acquired  and  loft,  viz.  hyfor" 
fetture ;  as  a  punifhment  for  fome  crime  or  mifdemefnor  in 
the  party  forfeiting,  and  as  a  compenfation  for  the  ofFence 
and  injury  com.mitted  againft  him  to  whom  they  are  forfeited. 
Of  forfeitures,  confidered  as  the  means  whereby  real  pro- 
perty might  be  loft  and  acquired,  we  treated  in  a  former 
chapter  ^.  It  remains  therefore  in  this  place  only  to  mention 
by  what  means  or  for  what  offences  goods  and  chattels  be- 
come liable  to  forfeiture. 

In  the  variety  of  penal  laws  with  which  the  fubje£l:  is  at 
prefent  incumbered,  it  were  a  tedious  and  impradlicable  tafk 
to  reckon  up  the  various  forfeitures,  inflided  by  fpecial  fta- 
tutes,  for  particular  crimes  and  mifdemefnors :  fome  of 
which  are  ?nala  in  fe^  or  offences  againft  the  divine  law, 
either  natural  or  revealed ;  but  by  far  the  greateft  part  are 
mala  frohibita,  or  fuch  as  derive  their  guilt  merely  from  their 
prohibition  by  the  laws  of  the  land  :  fuch  as  is  the  forfeiture 
of  40  s.  per  month  by  the  ftatute  5  Eliz.  c.  4.  for  exercifing 
a  trade  without  having  ferved  feven  years  as  an  apprentice 
thereto;  and  the  forfeiture  of  10/.  by  9  Ann.  c.  23.  for 
printing  an  almanac  without  a  ftamp.  I  fliall  therefore  con- 
iine  myfelf  to  thofe  offences  only,  by  which  all  the  goods 
and  chattels  of  the  offender  are  forfeited  :  referring  the  ftu- 
dent  for  fuch,  where  pecuniary  mul6ls  of  different  quantities 
are  inflicted,  to  their  feveral  proper  heads,  under  which  very 
many  of  them  have  been  or  will  be  mentioned  ;  or  elfe  to  the 
collections  of  Hawkins,  and  Burn,  and  other  laborious  com- 
pilers. Indeed,  as  moft  of  thefe  forfeitures  belong  to  the 
crown,  they  may  feem  as  if  they  ought  to  have  been  referred 
to  the  preceding  jnethod  of  acquiring  perfonal  property, 
namely,  by  prerogative.  But  as,  in  the  inftance  of  partial 
forfeitures,  a  moiety  often  goes  to  the  informer,  the  poor,  or 
fometimes  to  other  perfons ;  and  as  one  total  forfeiture, 
aamely  that  by  a  bankrupt  who  is  guilty  of  felony  by  conceal- 

h  See  pag.  267, 
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ing  his  effe£l:s,  accrues  entirely  to  his  creditors,  I  have  there- 
fore made  it  a  diftin6l  head  of  transferring  property. 

Goods  and  chattels  then  are  totally  forfeited  by  convicSlion 
of  high  treafon,  or  mifprifion  of  treafon  ;  of  fctit  trcafon  ;  of 
felony  in  general,  and  particularly  o^ felony  defe,  and  o^ man- 
jlaughter\  nay  even  by  convitSlion  oi  ex cu fable  homicide'^  \  by 
outlawry  for  treafon  or  felony ;  by  conviction  oi petit  larcitiy, 
hy  flight  in  treafon  or  felony,  even  though  the  party  be  ac- 
quitted of  the  fail ;  hy  fianding  mute,  w^hen  arraigned  of  fe- 
lony; by  drawing  a  weapon  on  a  judge,  ox  flriking  any  one  in 
the  prefence  of  the  kings  courts  ;  by  praemunire ;  by  pretended 
prophecies,  upon  a  fecond  convi(Slion  j  by  otuling  ;  by  the  re- 
ading abroad  of  artificers  ;  and  by  challenging  to  fight  on  ac- 
count of  money  won  at  gaming.  All  thefe  offences,  as  will 
more  fully  appear  in  the  fourth  book  of  thefe  commentaries, 
induce  a  total  forfeiture  of  goods  and  chattels. 

An  d  this  forfeiture  commences  from  the  time  o^ conviSfion^ 
not  the  time  of  committing  the  faiSt,  as  in  forfeitures  of  real 
property.  For  chattels  are  of  fo  vague  and  fluctuating  a  na- 
ture, that  to  affedl  them  by  any  relation  back,  would  be  at- 
tended with  more  inconvenience  than  in  the  cafe  of  landed 
eftates  :  and  part,  if  not  the  whole  of  them,  muft  be  ex- 
pended in  maintaining  the  delinquent,  between  the  time  of 
committing  the  fait  and  his  conviftion.  Yet  a  fraudulent 
conveyance  of  them,  to  defeat  the  intereft  of  the  crown,  is 
made  void  by  flatute  13  Eliz,  c.  5. 

»  Co,  Litt.  391.    2  Inrt,  316.   3  lad-.  37.0. 
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Chapter     the     twenty     eighth. 
Of   title    by    CUSTOM. 


AFOURTH  method  of  acquiring  property  in  things 
perfonal,  or  chattels,  is  by  cujlom :  whereby  a  right 
vefts  in  feme  particular  perfons,  either  by  the  local  ufage  of 
fome  particular  place,  or  by  the  almoft  general  and  univerfal 
ufage  of  the  kingdom.  It  were  endlefs,  fhould  I  attempt  to 
enumerate  all  the  feveral  kinds  of  fpecial  cuftoms,  which  may 
entitle  a  man  to  a  chattel  intereft  in  different  parts  of  the 
kingdom  :  I  fhall  therefore  content  myfelf  with  making  fome 
obfervations  on  three  forts  of  cuftomaryinterefts,  which  ob- 
tain pretty  generally  throughout  moft  parts  of  the  nation,  and 
are  therefore  of  more  univerfal  concern  j  viz.  heriots,  mortU" 
itrieS)  and  heir-looms. 

I.  Her  I OTS,  which  were  flightly  touched  upon  in  a  for- 
IJier  chapter  ^,  are  ufually  divided  into  two  forts,  heriot-^r- 
vice^  and  htriot- cu/?om.  The  former  are  fuch  as  are  due  upon 
a  fpecial  refcrvation  in  a  grant  or  leafe  of  lands,  and  therefore 
amount  to  little  more  than  a  mere  rent''  :  the  latter  arife 
upon  no  fpecial  refcrvation  whatfoever,  but  depend  merely 
upon  immemorial  ufage  and  cuftom ".  Of  thefe  therefore  we 
are  here  principally  to  fpeak  :  and  they  are  defined  to  be  n 
cuftomary  tribute  of  goods  and  chattels,  payable  to  the  lord 
of  the  fee  on  the  deceafe  of  the  owner  of  the  land. 

a  pn^.  97.  c  Go.  cop.  §.  24^ 

•>  2  Saund.  166. 
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Th  e  firft  eftablifliment,  if  not  introdu£lion,  of  compul- 
fory  heriots  into  England,  was  by  the  Danes  :  and  we  find 
in  the  laws  of  king  Canute ''  the  feveral  heregeates  or  heriots 
fpecified,  which  were  then  exacted  by  the  king  on  the  death 
of  divers  of  his  fubjedls,  according  to  their  refpeftive  digni- 
ties; from  the  higheft  eorle  down  to  the  moft  inferior  thegne 
or  landholder.  Thefe,  for  the  moft  part,  confifted  in  arms, 
horfes,  and  habiliments  of  war  ;  which  the  word  itfelf,  ac- 
cording to  fir  Henry  Spelman  *,  fignifies.  Thefe  were  deli- 
vered up  to  the  fovereign  on  the  death  of  the  vaflal,  who 
could  no  longer  ufe  them,  to  be  put  into  other  hands  for  the 
fervice  and  defence  of  the  country.  And  upon  the  plan  of 
this  Danifh  eftablifhment  did  William  the  conqueror  faftiion 
his  law  of  reliefs,  as  was  formerly  obferved  *^;  when  he  afcer- 
tained  the  precife  relief  to  be  taken  of  every  tenant  in  chival- 
ry, and,  contrary  to  the  feodal  cuftom  and  the  ufage  of  his 
own  duchy  of  Normandy,  required  arms  and  implements  of 
war  to  be  paid  inftead  of  money  ^. 

Th  e  Danifh  compulfive  heriots,  being  thus  tranfmuted 
Into  reliefs,  underwent  the  fame  feveral  viciffitudes  as  the 
feodal  tenures,  and  in  focage  eftates  do  frequently  remain  to 
this  day,  in  the  (hape  of  a  double  rent  payable  at  the  death 
of  the  tenant :  the  heriots  which  now  continue  among  us, 
and  preferve  that  name,  feeming  rather  to  be  of  Saxon  pa- 
rentage, and  at  firft  to  have  been  merely  difcretionary ''. 
Thefe  are  now  for  the  moft  part  confined  to  copyhold  te- 
nures, and  are  due  by  cuftom  only,  which  is  the  life  of  all 
eftates  by  copy ;  and  perhaps  are  the  only  inftance  where 
cuftom  has  favoured  the  lord.  For  this  payment  was  origi- 
nally a  voluntary  donation,  or  gratuitous  legacy  of  the  te- 
nant ;  perhaps  in  acknowlegement  of  his  having  been  raifed  a 
degree  above  villenage,  when  all  his  goods  and  chattels  were 
quite  at  the  mercy  of  the  lord  :   and  cuftom,  which  has  on 

^  c.  69.  g  LL.  Guil.  Conq.  c.  22,  23,  24. 

c  of  feuds,  c,  j8,  h  Lambard.  Peramb,  of  Kent.  492. 

f  pag.  65. 

Cc  4  the 


'424  ^^^    Rights  BooijIL 

one  hand  confirmed  the  tenant's  Intereft  in  exclufion  of  the 
lord's  will,  has  on  the  other  hand  efl^blifhed  this  difcretio- 
nal  piece  of  gratitude  into  a  permanent  duty.  An  heriot 
may  alfo  appertain  to  free  land,  that  is  held  by  fervice  and 
fuit  of  court ;  in  which  cafe  it  is  moft  commonly  a  copyhold 
enfranchifed,  whereupon  the  heriot  is  ftill  due  by  cuftom. 
Bradton*  fpeaks  of  heriots  as  frequently  due  on  the  death  of 
both  fpecies  of  tenants  :  "  eft  qu'idem  alia praejiatio  quae  nomi- 
*'  natur  heriettum-^  ubi  tenejis^  liber  vel  fervus,  in  morie  fua 
*'  dominum  fuum,  dc  quo  tenuerity  refpicit  de  tneliori  averio  fuo, 
*'  vel  de  feciindo  meliori,  feamdu?n  diver  jam  locorum  confuetudi- 
*'  nem."  And  this,  he  adds,  *'  magis  fit  de  gratia  quam  de 
^'- jure  \^  in  which  Fleta''  and  Britton  '  agree:  thereby 
plainly  intimating  the  original  of  this  cufiom  to  have  been 
merely  voluntary,  as  a  legacy  from  the  tenant;  though  now 
the  immemorial  ufage  has  eftabliihed  it  as  of  right  in  the  lord, 

Th  I  s  heriot  is  fometimes  the  beft  live  beaft,  or  averiurn, 
which  the  tenant  dies  poffeffed  of,  (which  is  particularly  de- 
r.ominated  the  villein's  relief  in  the  twenty  ninth  law  of  king 
William  the  conqueror)  fometimes  the  beft  inanimate  good, 
under  which  a  jewel  or  piece  of  plate  may  be  included  :  but 
it  is  always  a  perfonal  chattel,  which,  immediately  on  the 
death  of  the  tenant  who  was  the  owner  of  it,  being  afcer- 
tained  by  the  option  of  the  lord  "',  becomes  veiled  in  him  as 
his  property ;  and  is  no  charge  upon  the  lands,  but  merely 
on  the  goods  and  chattels.  The  tenant  muft  be  the  owner 
of  it,  elfe  it  cannot  be  due  j  and  therefore  on  the  death  of  a 
feme-covert  no  heriot  can  be  taken  ;  for  fhe  can  have  no 
ownerlliip  in  things  perfonal  ".  In  fome  places  there  is  a 
cuflomary  compofition  in  money,  as  ten  or  twenty  fhillings 
m  lieu  of  a  heriot,  by  v/hich  the  lord  and  tenant  are  both 
bound,  if  it  be  an  indifputably  antient  cuftom  :  but  a  new 
compofition  of  this  fort  will  not  bind  the  reprefentatives  of 
either  party ;  for  that  amounts  to  the  creation  of  a  new  cuf- 
tom, which  is  now  impoflible  °. 

i  /.  2.  c.  36.  §.  g,  ^  Hob.  60. 

k  /.  3.  f.  j8,  "  Keilw.  84,    4  Le'on.  239. 
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2.  MoP-TUARiES  are  a  fort  of  ecclefiaftlcal  heriots,  being 
a  CLiftomary  gift  claimed  by  and  due  to  the  minifter  in  very- 
many  parjfhes  on  the  death  of  his  parifhioners.  They  feem 
originally  to  have  been,  like  lay  heriots,  only  a  voluntary 
bequeft  to  the  church  ;  being  intended,  as  Lyndewode  in- 
forms us  from  a  conftitution  of  archbifliop  Langham,  as  a 
kind  of  expiation  and  amends  to  the  cleriiy  for  the  pcrfonal 
tithes,  and  other  ecclefiaftical  duties,  which  the  laity  in  their 
life-time  might  have  negledccd  or  forgotten  to  pay.  For  this 
purpofe,  afitT  p  the  lord's  heriot  or  beft  good  was  taken  out, 
the  fecond  beft  chattel  was  referved  to  the  church  as  a  mor- 
tuary :  *'yj  decedcns plura  hahucr'it  anirnaUa^  Optimo  cui  de  jure 
*''•  fuerit  dehitwn  rejervato^  ecclefiae  fuae  fine  dolo^  fraudcy  feu 
*'  contrad'iSiione  qualibet^  pro  recomfenfatione  fuhira^ionis  dec'i~ 
*'  rnarwn  perfonalium^  necnon  et  ohlatlonujn^  fccundum  melius  ani' 
*'  7nal  refer  vet  m\  poft  ohitum^  pro  falute  aniniae  fuae  ^"  And 
therefore  in  the  laws  of  king  Canute  ^  this  mortuary  is  called 
foul-fcot  (j"ap!j''cear)  ox  fmbolum  animae.  And,  in  purfu- 
ance  of  the  fame  principle,  by  the  laws  of  Venice,  where  no 
perfonal  tithes  have  been  paid  during  the  life  of  the  party, 
they  are  paid  at  his  death  out  of  his  merchandize,  jewels,  and 
other  moveables  ^  So  alfo,  by  a  fnnilar  policy,  in  France, 
every  man  that  died  without  bequeathing  a  part  of  his  eftate 
to  the  church,  which  was  called  dfing  without  confejfon^  was 
formerly  deprived  of  chriftian  burial  :  or,  if  he  died  inteftate, 
the  relations  of  the  deceafed,  jointly  with  the  bifhop,  named 
proper  arbitrators  to  determine  what  he  ought  to  have  given 
to  the  church,  in  cafe  he  had  made  a  will.  But  the  parlia- 
ment, in  1409,  redrefled  this  grievance  ^ 

It  was  antiently  ufual  in  this  kingdom  to  bring  the  mor- 
tuary to  church  along  with  the  corpfe  when  it  came  to  be  bu- 
ried ;  and  thence"  it  is  fometimes  called  a  corfe-prefent :  a 

P  Co.  Litt,  185,  s  Pancrmitan.  ad  Decretal.  I,  3.?.  20, 

1   Proline.  I,  I.  tit.  3,  t,   32, 

*  t^4  3.  t  Sp.  L.  b.  28.  c.  41. 

u  Selfien.  hift,  vf  tithes,  c.  jo. 
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term,  which  befpeaks  it  to  have  been  once  a  voluntary  dona- 
tion. However  in  Brailon's  time,  fo  early  as  Henry  III.  we 
find  it  rivetted  into  an  eftablifhed  cuftom  :  infomuch  that  the 
bequefts  of  heriots  and  mortuaries  were  held  to  be  neceflary 
ingredients  in  every  teftament  oT  chattels.    **  Imprimis  autem 
*'  debet  quilibet,  qui  tejiamentiuii  fecerit^  do7ninum  fuum  de  me- 
"  liori  re  qiiam  habuerit  recognojcere  j   et  pojlea  ecclefiatn  de  alia 
**  meliori  :"  the  lord  muft  have  the  bell  good  left  him  as  an 
heriot;  and  the  church  the  fecond  beft  as  a  mortuary.     But 
yet  this,  cuftom  was  different  in  different  places  :  "  in  qui- 
"  bufdam  locii  habet  ecclefia  7nelius  animal  de  confuetudine\  in  qui- 
*'  bufdam  fecundwn^  i]cl  tertium  melius ;  et  in  quibufdam  nihil : 
'*  et  idea  confideranda  eji  conjuetudo  loci"".''   This  cuftom  ftill 
varies  in  different  places,  not  only  as  to  the  mortuary  to  be 
paid,  but  the  perfon  to  whom  it  is  payable.     In  Wales  a 
mortuary  or  corfe-prefent  was  due  upon  the  death  of  every 
clergyman  to  the  bifliop  of  the  diocefe  ;  till  aboliftied,  upon 
a  recompenfe  given  to  the  biftiop,  by  the  ftatute  12  Ann.  ft. 
2.  c.  6.     And  in  the  archdeaconry  of  Chefter  a  cuftom  alfo 
prevailed,   that  the  bifhop,  who  is  alfo  archdeacon,  fhould 
have  at  the  death  of  every  clergyman  dying  therein,    his 
beft  horfe  or   mare,    bridle,    faddle,    and   fpurs,    his  beft 
gown  or  cloak,   hat,   upper  garment  under  his  gown,  and 
tippet,  and  alfo  his  beft-  fignet  or  ring  ".     But  by  ftatute  28 
Geo.  II.  c.  6.  this  mortuary  is  direded  to  ceafe,  and  the  a£t 
has  fettled  upon  the  bifhop  an  equivalent  in  it's  room.    The 
king's  claim  to  many  goods,  on  the  death  of  all  prelates  in 
England,  feems  to  be  of  the  fame  nature  j  though  ftr  Edward 
Coke  "f  apprehends,  that  this  is  a  duty  due  upon  death  and  not 
a  mortuary :  a  diftindtion  which  feems  to  be  without  a  diffe- 
rence.    For  not  only  the  king's  ecclefiaftical  character,  as 
fupreme  ordinary,   but  alfo  the  fpecies  of  the  goods  claimed, 
which  bear  fo  near  a  refemblance  to  thofe  in  the  archdeaconry 
of  Chefter,  which  was  an  acknowleged  mortuary,  puts  the 
matter  out  of  difpute.     The  king,  according  to  the  record 
vouched  by  fir  Edward  Coke,  is  entitled  to  fix  things ;  the 
bifliop's  beft  horfe  or  palfrey,  with  his  furniture  :  his  cloak, 
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or  gown,  and  tippet :  his  cup,  and  cover :  his  bafon  and 
ewer  :  his  gold  ring  :  and  laftly,  his  7nuta  canum^  his  mew  or 
kennel  of  hounds  J  as  was  mentioned  in  the  preceding  chapter*. 

Th  I  s  variety  of  cuftoms,  with  regard  to  mortuaries,  giving 
frequently  a  handle  to  exacSlions  on  the  one  fide,  and  frauds 
or  expenfive  litigations  on  the  other  ;  it  was  thought  proper 
by  ftatute  21  Hen.  VIII.  c.  6.  to  reduce  them  to  fome  kind 
of  certainty.  For  this  purpofe  it  is  enabled,  that  all  mortu- 
aries, or  corfe-prefents  to  parfons  of  any  parifti,  fhall  be  ta- 
ken in  the  following  manner  j  unlefs  where  by  cuftom  lefs  or 
none  at  all  is  due  :  Wz.  for  every  perfon  who  does  not  leave 
goods  to  the  value  of  ten  marks,  nothing  :  for  every  perfon 
who  leaves  goods  to  the  value  of  ten  marks  and  under  thirty 
pounds,  3^.  4^.  if  above  thirty  pounds,  and  under  forty 
pounds,  6j.  8^.  if  above  forty  pounds,  of  what  value  foever 
they  may  be,  \os.  and  no  more.  And  no  mortuary  fhall 
throughout  the  kingdom  be  paid  for  the  death  of  any  feme- 
covert  ;  nor  for  any  child  j  nor  for  any  one  of  full  age,  that 
is  not  a  houfekeeper  j  nor  for  any  wayfaring  man  j  but  fuch 
wayfaring  man's  mortuary  fliall  be  paid  in  the  parifh  to  which 
he  belongs.  And  upon  this  ftatute  ftands  the  law  of  mortu- 
aries to  this  day. 

3.  Heir-looms  are  fuch  goods  and  perfonal  chattels,  as, 
contrary  to  the  nature  of  chattels,  fhall  go  by  fpecial  cuftom 
to  the  heir  along  with  the  inheritance,  and  not  to  the  execu- 
tor of  the  laft  proprietor.  The  termination,  loom^  is  of  Sax- 
on original ;  in  which  language  it  fignifies  a  limb  or  mem- 
ber'j  fo  that  an  heir-loom  is  nothing  elfe,  but  a  limb  or 
member  of  the  inheritance.  They  are  generally  fuch  things 
as  cannot  be  taken  away  without  damaui,mg  or  difmembering 
the  freehold  :  otherwife  the  general  rule  is,  that  no  chattel  in- 
tereft  whatfoever  ftiall  go  to  the  heir,  notwithftanding  it  be  ex- 
prefsly  limited  to  a  man  and  his  heirs,  but  fhall  veft  in  the 
executor  ''.  But  deer  in  a  real  authorized  park,  fifties  in  a 
pond,  doves  in  a  dove-houfe,  l^c.  though  in  themfclves  per- 
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N  the  prefcnt  chapter  we  fhall  take  into  confideratioa 
three  other  fpecies  of  title  to  goods  and  chattels. 


V.  Tm  e  fifth  method  therefore  of  gaining  a  property  in 
chattels,  either  perfonal  or  real,  is  hy  fuccejjion :  which  is, 
in  ftridlnefs  of  law,  only  applicable  to  corporations  aggregate 
of  many,  as  dean  and  chapter,  mayor  and  commonalty,  maf- 
ter  and  fellows,  and  the  like  ;  in  which  one  fet  of  men  may, 
by  fucceeding  another  fet,  acquire  a  property  in  all  the 
goods,  moveables,  and  other  chattels  of  the  corporation. 
The  true  reafon  whereof  is,  becaufe  in  judgment  of  law  » 
corporation  never  dies  j  and  therefore  the  predeceflbrs,  who 
lived  a  century  ago,  and  their  fucceflbrs  now  in  being,  arc 
one  and  the  fame  body  corporate  ^.  Which  identity  is  a  pro- 
perty fo  inherent  in  the  nature  of  a  body  politic,  that,  even 
when  it  is  meant  to  give  any  thing  to  be  taken  in  fucceflion 
by  fuch  a  body,  that  fucceflion  need  not  be  exprefled  :  but 
the  law  will  of  itfelf  imply  it.  So  that  a  gift  to  fuch  a  cor- 
poration either  of  lands  or  of  chattels,  without  naming  their 
fucceflbrs,  vefts  an  abfolute  property  in  them  fo  long  as  the 
corporation  fubfifts  ".    And  thus  a  leafe  for  years,  an  obliga- 
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tion,  a  jewel,  a  flock  of  fheep,  or  other  chattel  intereft,  will 
veft  in  the  fucceflbrs,  by  fucceflion,  as  v/ell  as  in  the  identi- 
cal members,  to  whom  it  was  originally  given. 

But,  with  regard  to  fole  corporations,  a  confiderable  dis- 
tinction muft  be  made.  For  if  fuch  fole  corporation  be  the 
reprefentative  of  a  number  of  perfons ;  as  the  mafter  of  an 
hofpital,  who  is  a  corporation  for  the  benefit  of  the  poor  bre- 
thren ;  an  abbot,  or  prior,  by  the  old  law  before  the  reforma- 
tion, who  rcprefented  the  whole  convent ;  or  the  dean  of 
fome  antient  cathedral,  who  Hands  in  the  place  of,  and  rc- 
prefcnts  in  his  corporate  capacity,  the  chapter ;  fuch  fole 
corporations  as  thefe  have  in  this  refpefl  the  fame  powers,  as 
corporations  aggregate  have,  to  take  perfonal  property  or 
chattels  in  fucceflion.  And  therefore  a  bond  to  fuch  a  maf- 
ter, abbot,  or  dean,  and  his  fucceflbrs,  is  good  in  law  ;  and 
the  fucceflbr  fhall  have  the  advantage  of  it,  for  the  benefit  of 
the  aggregate  fociety,  of  which  he  is  in  law  the  reprefenta- 
tive*^. Whereas  in  the  cafe  of  fole  cgrporations,  which  re- 
prefent  no  others  but  themfelves,  as  biiliops,  parfons,  and 
the  like,  no  chattel  interefl:  can  regularly  go  in  fucceflion: 
and  therefore,  if  a  leafe  for  years  be  made  to  the  bifhop  of 
Oxford  and  his  fucceflbrs,  in  fuch  cafe  his  executors  or  ad- 
miniftrators,  and  not  his  fucceflbrs,  fhall  have  it  '^.  For  the 
Vfoxd  fuccejjors^  when  applied  to  a  perfon  in  his  politic  capa- 
city, is  equivalent  to  the  word  hein  in  his  natural  j  and  as 
fuch  a  leafe  for  years,  if  made  to  John  and  his  heirs,  would 
not  vefl:  in  his  heirs,  but  his  executors ;  fo,  if  II  be  made  to 
John  biftiop  of  Oxford  and  his  fucceflbrs,  who  are  the  heirs 
of  his  body  politic,  it  Ihall  fliill  vefl:  in  his  executors  and  not 
in  fuch  his  fucceflbrs.  The  reafon  of  this  is  obvious  :  for, 
befides  that  the  law  looks  upon  goods  and  chattels  as  of  too 
low  and  peri{hable  a  nature  to  be  limited  either  to  heirs,  or 
fuch  fucceflbrs  as  are  equivalent  to  heirs ;  it  would  alfo  fol- 
low, that  if  any  fuch  chattel  interefl:  (granted  to  a  fole  cor- 
poration and  his  fucceflbrs)  were  allowed  to  defcend  to  fuch 
fucceflbr,  the  property  thereof  muft  be  in  abeyance  from  the 
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IN  the  prefcnt  chapter  we  fhall  take  into  confideratioK         ■ 
three  other  fpecies  of  title  to  goods  and  chattels.  m 

V.  Tm  e  fifth  method  therefore  of  gaining  a  property  in 
chattels,  either  perfonal  or  real,  is  hyfuccej/ion :  which  is, 
in  ftridlnefs  of  law,  only  applicable  to  corporations  aggregate 
of  many,  as  dean  and  chapter,  mayor  and  commonalty,  maf- 
ter  and  fellows,  and  the  like  ;  in  which  one  fet  of  men  may, 
by  fucceeding  another  fet,  acquire  a  property  in  all  the 
goods,  moveables,  and  other  chattels  of  the  corporation. 
The  true  reafon  whereof  is,  becaufe  in  judgment  of  law  a 
corporation  never  dies  ;  and  therefore  the  predeceflbrs,  who 
lived  a  century  ago,  and  their  fucceflbrs  now  in  being,  are 
one  and  the  fame  body  corporate  ^.  Which  identity  is  a  pro- 
perty fo  inherent  in  the  nature  of  a  body  politic,  that,  even 
when  it  is  meant  to  give  any  thing  to  be  taken  in  fucceilion 
by  fuch  a  body,  that  fucceflion  need  not  be  expreffed  :  but 
the  law  will  of  itfelf  imply  it.  So  that  a  gift  to  fuch  a  cor- 
poration either  of  lands  or  of  chattels,  without  naming  their 
fucceffors,  vefts  an  abfolute  property  in  them  fo  long  as  the 
corporation  fubfifts  ^.    And  thus  a  leafe  for  years,  an  obliga- 
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tion,  a  jewel,  a  flock  of  fheep,  or  other  chattel  intereft,  will 
veft  in  the  fuccefTors,  by  fucceflion,  as  well  as  in  the  identi- 
cal members,  to  whom  it  was  originally  given. 

But,  with  regard  to  fole  corporations,  a  confiderable  diC- 
tincliion  muft  be  made.  For  if  fuch  fole  corporation  be  the 
reprefentative  of  a  number  of  perfons ;  as  the  mafter  of  an 
hofpital,  who  is  a  corporation  for  the  benefit  of  the  poor  bre- 
thren J  an  abbot,  or  prior,  by  the  old  law  before  the  reforma- 
tion, who  rcprefented  the  whole  convent ;  or  the  dean  of 
fome  antient  cathedral,  who  ftands  in  the  place  of,  and  re- 
prefcnts  in  his  corporate  capacity,  the  chapter ;  fuch  fole 
corporations  as  thefe  have  in  this  refpeil  the  fame  powers,  as 
corporations  aggregate  have,  to  take  perfonal  property  or 
chattels  in  fucccilion.  And  therefore  a  bond  to  fuch  a  maf- 
ter,  abbot,  or  dean,  and  his  fuccefibrs,  is  good  in  law  ;  and 
the  fucceflbr  fhall  have  the  advantage  of  it,  for  the  benefit  of 
the  aggregate  fociety,  of  which  he  is  in  law  the  reprefenta- 
tive'. Whereas  in  the  cafe  of  fole  corporations,  which  re- 
prefent  no  others  but  themfelves,  as  biihops,  parfons,  and 
the  like,  no  chattel  intereft  can  regularly  go  in  fuccelHon: 
and  therefore,  if  a  leafe  for  years  be  made  to  the  biftiop  of 
Oxford  and  his  fuccefibrs,  in  fuch  cafe  his  executors  or  ad- 
miniftrators,  and  not  his  fuccefibrs,  fhall  have  if^.  For  the 
v/ovd  fuccej/ors,  when  applied  to  a  perfon  in  his  politic  capa- 
city, is  equivalent  to  the  word  heirs  in  his  natural;  and  as 
fuch  a  leafe  for  years,  if  made  to  John  and  his  heir5,  would 
not  veft  in  his  heirs,  but  his  executors ;  fo,  if  li.  be  made  to 
John  biftiop  of  Oxford  and  his  fuccefibrs,  who  are  the  heirs 
of  his  body  politic,  it  fhall  ftill  veft  in  his  executors  and  not 
in  fuch  his  fuccefibrs.  The  reafon  of  this  is  obvious  :  for, 
befides  that  the  law  looks  upon  goods  and  chattels  as  of  too 
low  and  perifiiable  a  nature  to  be  limited  either  to  heirs,  or 
fuch  fuccefibrs  as  are  equivalent  to  heirs ;  it  would  alfo  fol- 
low, that  if  any  fuch  chattel  intereft  (granted  to  a  fole  cor- 
poration and  his  fuccefibrs)  were  allowed  to  defcend  to  fuch 
fuccefibr,  the  property  thereof  muft  be  in  abeyance  from  the 
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death  of  the  prefent  owner  until  the  fuccefTor  be  appointed  : 
and  this  is  contrary  to  the  nature  of  a  chattel  intereft,  which 
can  never  be  in  abeyance  or  without  an  owner  '^ ;  but  a  man's 
right  therein,  when  once  fufpended,  is  gone  for  ever.  This 
is  not  the  cafe  in  coporations  aggregate,  where  the  right  is 
never  in  fufpencej  nor  in  the  other  fole  corporations  before- 
mentioned,  who  are  rather  to  be  confidered  as  heads  of  an 
aggregate  body,  than  fubfifting  merely  in  their  own  right : 
the  chattel  intereft  therefore,  in  fuch  a  cafe,  is  really  and 
fubftantially  vefted  in  the  hofpital,  convent,  chapter,  or 
other  aggregate  body ;  though  the  head  is  the  vifible  perfon 
in  whofe  name  every  act  is  carried  on,  and  in  whom  every 
intereft  is  therefore  faid  (in  point  of  form)  to  veft.  But  the 
general  rule,  with  regard  to  corporations  merely  fole,  is  this, 
that  no  chattel  can  go  or  be  acquired  by  right  of  fucceflion  ^ 

Yet  to  this  rule  there  are  two  exceptions.  One  in  the 
cafe  of  the  king,  in  whom  a  chattel  may  veft  by  a  grant  of  it 
formerly  made  to  a  preceding  king  and  his  fucceftors  s.  The 
other  exception  is,  where,  by  a  particular  cuftcm,  feme 
particular  corporations  fole  have  acquired  a  power  of  taking 
particular  chattel  interefts  in  fucceffion.  And  this  cuftcm, 
being  againft  the  general  tenor  of  the  common  law,  muft  be 
ftridlly  interpreted,  and  not  extended  to  any  other  chattel  in- 
terefts than  fuch  immemorial  uiage  will  ftriilly  warrant. 
Thus  the  chamberlain  of  London,  v/ho  is  a  corporation  fole, 
may  by  the  cuftom  of  London  take  bonds  and  recognizances  to 
himfelf  and  his  fucceftors,  for  the  benefit  of  the  orphan's 
fund  ^  :  but  it  will  not  follow  from  thence,  that  he  has  a 
capacity  to  take  a  leafe  Jor  years  to  himfelf  and  his  fucceftors 
for  the  fame  purpofe  ;  for  the  cuftom  extends  not  to  that : 
nor  that  he  may  take  a  bond  to  himfelf  and  his  fucceftors,  for 
any  other  purpofe  than  the  benefit  of  the  orphan's  fund  j  for 
that  alfo  is  not  warranted  by  the  cuftom.  Wherefore,  upon 
the  whole,  we  may  clofe  this  head  with  laying  down  this  ge- 
neral rule  ;  that  fuch  right  of  fucceffion  to  chattels  is  univer- 
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(ally  inherent  by  the  common  law  in  all  aggregate  corpora- 
tions, in  the  king,  and  in  fuch  lingle  corporations  as  repre- 
fent  a  number  of  peribns ;  and  may,  by  fpecial  cuftom,  be- 
long to  certain  other  fole  corporations  for  fome  particular  pur- 
pofes :  although,  generally,  in  fole  corporations  no  fuch 
right  can  exift, 

VI.  A  SIXTH  method  of  acquiring  property  in  goods 
and  chattels  is  by  marriage  ;  whereby  thofc  chattels,  which 
belonged  formerly  to  the  wife,  arc  by  ait  of  law  vefted  ia 
the  hufband,  with  the  fame  degree  of  property  and  with  the 
fame  powers,  as  the  wife,  when  fole,  had  over  them. 

This  depends  entirely  on  the  notion  of  an  unity  of  per- 
fon  between  the  hufband  and  wife ;  it  being  held  that  they 
are  one  perfon  in  law ',  fo  that  the  very  being  and  exiftence 
of  the  woman  is  fufpended  during  the  coverture,  or  entirely 
merged  or  incorporated  in  that  of  the  hufband.  And  hence 
it  follows,  that  whatever  perfonal  property  belonged  to  the 
wife,  before  marriage,  is  by  marriage  abfolutely  vefted  in  the 
hufband.  In  a  real  eflate,  he  only  gains  a  title  to  the  rents 
and  profits  during  coverture :  for  that,  depending  upon  feo- 
dal  principles,  remains  entire  to  the  wife  after  the  death  of 
her  hufband,  or  to  her  heirs,  if  fhe  dies  before  him  ;  unlefs 
by  the  birth  of  a  child,  he  becomes  tenant  for  life  by  the  cur- 
tefy.  But,  in  chattel  interefbs,  the  fble  and  abfolute  pro- 
perty vefts  in  the  hufband,  to  be  difpofed  of  at  his  pleafure, 
if  he  chufes  to  take  pofTeflioji  of  them  :  for,  unlefs  he  reduces 
them  to  polTelTIon,  by  exercifmg  fome  a(51:  of^ownerfhip  upoa 
them,  no  property  vefls  in  him,  but  they  fliall  remain  to  the 
wife,  or  to  her  reprefentatives,  after  the  coverture  is  deter- 
mined. 

There  is  therefore  a  very  confiderable  difference  in  the 
acquifition  of  this  fpecies  of  property  by  the  hufband,  accord- 
ing to  the  fubjed-matter ;  vi'x..  whether  it  be  chattel  real, 

i  See  book  I.  c.  15. 

Vol.  II.  D  d  *  or 


434  ^^^    Rights  Book  II. 

or  a  chzttei  perfonal ;  and,  of  chattels  perfonal,  whether  it 
be  in  pojfejjioriy  or  in  aSiion  only.  A  chattel  real  vefts  in  the 
hufband,  not  abfolutely,  hntfubmodo.  As,  in  cafe  of  a  leafe 
for  years,  the  hufband  fhall  receive  all  the  rents  and  profits 
of  it,  and  may,  if  he  pleafes,  fell,  furrender,  or  difpofe  of 
it  during  the  coverture  ^  :  if  he  be  outlawed  or  attainted,  it 
fhall  be  forfeited  to  the  Icing  '  j  it  is  liable  to  execution  for 
his  debts "' :  and,  if  he  furvives  his  wife,  it  is  to  all  intents 
and  purpofes  his  own  ".  Yet,  if  he  has  made  no  difpofition 
thereof  in  his  lifetime,  and  dies  before  his  wife,  he  cannot 
difpofe  of  it  by  will  °  :  for,  the  hufband  having  made  no  al- 
teration in  the  property  during  his  life,  it  never  was  trans- 
ferred from  the  wife  j  but  after  his  death  fhe  fhall  remain  in 
her  antient  polleffion,  and  it  fhall  not  go  to  his  executors.  So 
it  is  alfo  of  chattels  perfonal  (or  chofes)  in  a^ion ;  as  debts 
upon  bond,  contracts,  and  the  like  :  thele  the  hufband  may 
have  if  he  pleafes ;  that  is,  if  he  reduces  them  into  pofleffion 
by  receiving  or  recovering  them  at  law.  And,  upon  fuch 
receipt  or  recovery,  they  are  abfolutely  and  entirely  his  own  ; 
and  fhall  go  to  his  executors  or  adminiflrators,  or  as  he  fhall 
bequeath  them  by  will,  and  fhall  not  revefl  in  the  wife.  But, 
if  he  dies  before  he  has  recovered  or  reduced  them  into  pof- 
feflfion,  fo  that  at  his  death  they  flill  continue  chofes  in  adion, 
they  fhall  furvive  to  the  wife  ;  for  the  hufband  never  exerted 
the  power  he  had  of  obtaining  an  exclufive  property  in  them  p. 
And  fo,  if  an  eflray  comes  into  the  wife's  franchife,  and  the 
hufband  feifes  it,  it  is  abfolutely  his  property:  but,  if  he  dies 
without  feifmg  it,  his  executors  are  not  now  at  liberty  to 
feiie  it,  but  the  wife  or  her  heirs  i ;  for  the  hufband  never 
exerted  the  right  he  had,  which  right  determined  vi'ith  the 
coverture.  Thus  in  both  thefe  fpecies  of  property  the  law  \%. 
the  fame,  in  cafe  the  wife  furvives  the  hufband ;  but,  in  cafe 
the  hufband  furvives  the  wife,  the  law  is  very  different  with 
refpecSt  to  chattels  real  and  chofes  in  aSiion :  for  he  fhall  have 

k  Co.  Litt.  46,  ^  PopK.  5.     Co.  Litt.  351. 

•  1  Plowd,  263.  P  Co.  Litt,  351. 

tn  Co.  Litt.  351.  S  Ibid, 
n  Ibid.  500, 
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the  chattel  real  by  furvivorfhip,  but  not  the  chofe  In  aBlon  ^ ; 
except  in  the  cafe  of  arrears  of  rent,  due  to  the  wife  before 
her  coverture,  which  in  cafe  of  her  death  are  o-iven  to  the 
hufband  by  ftatute  32  Hen.  VIII.  c.  37.  And  the  reafon 
for  the  general  law  is  this  :  that  the  hufband  is  in  abfolute 
poflnllion  of  the  chattel  real  during  the  coverture,  by  a  kind 
of  joint-tsnancy  with  his  wife  ;  wherefore  the  law  will  not 
wreft  it  out  of  his  hands,  and  give  it  to  her  reprcf-^ntatives  : 
though,  in  cafe  he  had  died  firft,  it  would  have  furvived  to 
the  wife,  unlefs  he  thought  proper  in  his  lifetime  to  al- 
ter the  pofTeflion.  But  a  chofe  in  a^'ion  (hall  not  furvive  to 
him,  becaufe  he  never  was  in  poffeliion  of  it  at  all,  during 
the  coverture  j  and  the  only  method  he  had  to  gain  pofTef- 
fion  of  it,  was  by  fu  ng  in  his  wife's  right :  but  as^  after  her 
death,  he  cannot  (as  hufband)  bring  an  ad>ion  in  her  right, 
becaufe  they  are  no  longer  one  and  the  fame  perfon  in  law, 
therefore  he  can  never  (as  fuch)  recover  the  poflcffion.  But 
he  ftill  will  be  entitled  to  be  her  adminii-lrator  j  and  may,  id 
that  capacity,  recover  fuch  things  in  adion  as  became  due  to 
her  before  or  during  the  coverture. 

Thus,  and  upon  thefe  reafons,  (lands  the  law  between 
hufband  and  wife,  with  regard  to  chattels  real^  and  chofes  in 
aSllon:  but,  as  to  chattels  perfonal  (or  chofes)  in  pojj'ejjion, 
which  the  wife  hath  in  her  own  right,  as  ready  mor;  -y,  jew- 
els, houfehold  goods,  and  the  like,  the  hufband  hath  therein 
an  immediate  and  abfolute  property,  devolved  t  >  him  by  the 
marriage,  not  only  potentially  but  in  ii.£t,  which  never  can 
again  reveft  in  the  wife  or  her  reprefentative  \ 

And,  as  the  hufband  may  thus  generally,  acquire  a  proper- 
ty in  all  the  perfonal  fubftance  of  tne  wife,  io  in  one  particu- 
lar inflance  the  wife  may  acquire  a  prt  perty  in  fotne  of  her 
hufband's  goods ;  which  fliall  remain  to  her  after  his  death,  and 
not  go  to  his  executors.    Thefe  are  called  hzr  paraphernalia  ^ 

r  3  Mod.  186,  s  Co.  LItt.  351. 
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which  is  a  term  borrowed  from  the  civil  law%  and  is  derived 
from  the  Greek  language,  fignifying  fomething  over  and 
above  her  dower.  Our  law  ufes  it  to  fignify  the  apparel  and 
ornaments  of  the  wife,  fuitable  to  her  rank  and  degree ; 
which  fhe  becomes  entitled  to  at  the  death  of  her  hufband, 
ever  and  above  her  jointure  or  dower,  and  preferably  to  all 
other  reprefentatives  ° :  and  the  jewels  of  a  peerefs,  ufually 
worn  by  her,  have  been  held  to  ht paraphemalla"" .  Neither 
can  the  hufband  devife  by  his  will  fuch  ornaments  and  jewels 
of  his  wife;  though  during  his  life  perhaps  he  hath  the  pow- 
ei  (if  unkindly  inclined  to  exert  it)  to  fell  them  or  give  theni 
away*.  But  if  fhe  continues  in  the  ufe  of  them  till  his 
death,  fhe  fhall  afterwards  retain  them  againft  his  executors 
and  adminiftrators,  and  all  other  perfons,  except  creditors 
where  there  is  a  deficiency  of  aflets  ^.  And  her  neceffary 
apparel  is  prote6led  even  againft  the  claim  of  creditors  ^. 

VII.  A  JUDGMENT,  In  confequence  of  fome  fuit  or  ac- 
tion in  a  court  of  juftice,  is  frequently  the  means  of  vefting 
the  right  and  property  of  chattel  interefts  in  the  prevailing 
party.  And  here  we  mufl  be  careful  to  diflinguifh  between 
property,  the  7-ight  of  which  is  before  vefled  in  the  party, 
and  of  which  only  pojpjfion  is  recovered  by  fuit  or  adtion  5 
and  property,  to  which  a  man  before  had  no  determinate  title 
or  certain  claim,  but  he  gains  as  well  the  right  as  the  poflef- 
fion  by  the  procefs  and  judgment  of  the  law.  Of  the  for- 
mer fort  are  all  debts  and  chofes  in  aHion ;  as  if  a  man  gives 
bond  for  20/,  or  agrees  to  buy  a  horfe  at  a  flated  fum,  or 
takes  up  goods  of  a  tradefman  upon  an  implied  contraft  to 
pay  as  much  as  they  are  reafonably  worth  :  in  all  thefe  cafes 
the  right  accrues  to  the  creditor,  and  is  completely  vefled  in 
him,  at  the  time  of  the  bond  being  fealed,  or  the  contra6l  or 
agreement  made  j  and  the  law  only  gives  him  a  remedy  to 

*  Ff.  23.  3.  9.  f.  3.  "*■  Noy's  Max.  0.49. — Grahme  v.  L* 

B  Cro.    Car.    343.      i  Roll.   Abr.      Londonderry.  24  Nov.  174.6.  Cane, 
911.     a  Leon.  16$,  /   iP.  Wms.y^o. 
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recover  the  pofTeffion  of  that  right,  which  already  in  juftice 
belongs  to  him.  But  there  is  alfo  a  fpecies  of  property  to 
which  a  man  has  not  any  claim  or  title  whatfoever,  till  after 
fuit  commenced  and  judgment  obtained  in  a  court  of  law: 
where  the  right  and  the  remedy  do  not  follow  each  other,  as 
in  common  cafes,  but  accrue  at  one  and  the  fame  time ;  and 
where,  before  judgment  had,  no  man  can  fay  that  he  has 
any  abfolute  property,  either  in  pofieiTion  or  in  a£lion.  Of 
this  nature  are, 

I.  Such  penalties  as  are  given  by  particular  ftatutes,  to 
be  recovered  on  an  z6k\ox\  popular  ;  or,  in  other  words,  to  be 
recovered  by  him  or  them  that  will  fue  for  the  fame.  Such 
as  the  penalty  of  500/,  which  thofe  perfons  are  by  feveral 
a6ls  of  parliament  made  liable  to  forfeit,  that,  being  in  par- 
ticular offices  or  fituaticns  in  life,  negle<Sl  to  take  the  oaths 
to  the  government :  which  penalty  is  given  to  him  or  them 
that  will  fue  for  the  fame.  Now  here  it  is  clear  that  no  par- 
ticular perfon,  A  or  B,  has  any  right,  claim,  or  demand,  in 
or  upon  this  penal  fum,  till  after  adion  brought  ^j  for  he 
that  brings  his  action,  and  can  ^^w^y?',:/^  obtain  judgment  firft, 
will  undoubtedly  fecure  a  title  to  it,  in  exclufion  of  every 
body  elfe.  He  obtains  an  inchoate  imperfecl  degree  of  pro- 
perty, by  commencing  his  fuit:  but  it  is  not  confummated 
till  judgment;  for,  if  any  collufion  appears,  he  lofes  the  pri- 
ority he  had  gained ''.  But,  otherwife,  the  right  fo  attaches 
in  the  firft  informer,  that  the  king  (who  before  adlion 
brought  may  grant  a  pardon  which  fliall  be  a  bar  to  all  the 
world)  cannot  after  fuit  commenced  remit  any  thing  but  his 
own  part  of  the  penalty  ■=.  For  by  commencing  the  fuit  the 
informer  has  made  the  popular  a£tion  his  own  private  aftion, 
and  it  is  not  in  the  power  of  the  crown,  or  of  any  thing  but 
parliament,  to  releafe  the  informer's  intereft.  This  there- 
lore  is  one  inftance,  where  a  fuit  and  judgment  at  law  are 

a  2  Lev.  141.     Stra.  1169.     Combe         b  Stat.  4  Hen.  VII.  c.  20. 
V.Pitt.  B.R.Tr.  3  Geo.  III.  <:  Cro.  Eliz.  138.     n  Rep.  65, 
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not  only  the  means  of  recovering,  but  alfo  of  acquiring, 
property.  And  what  is  faid  of  this  one  penalty  is  equally 
true  of  all  others,  that  are  given  thus  at  large  to  a  common 
informer,  or  to  any  perfon  that  vi^ill  fue  for  the  fame.  They 
are  placed  as  it  were  in  a  ftate  of  nature,  acceflible  by  all 
the  king's  fubjeils,  but  the  acquired  right  of  none  of 
them  :  open  therefore  to  the  firft  occupant,  who  declares 
his  intention  to  poflefs  them  by  bringing  his  adlion ;  and 
who  carries  that  intention  into  execution,  by  obtaining 
judgment  to  recover  them. 

2.  Another  fpecies  of  property,  that  is  acquired  and 
loft  by  fuit  and  judgment  at  law,  is  that  of  dama^ss  given 
to  a  man  by  a  jury,  as  a  compenfation  and  fatisfadtion 
for  fome  injury  fuftained;  as  for  a  battery,  for  imprifon- 
ment,  for  flander,  or  for  trefpafs.  Here  the  plaintiff  has 
no  certain  demand  till  after  verdi6l ;  but,  when  the  jury 
has  afleffed  his  damages,  and  judgment  is  given  thereupon, 
whether  they  amount  to  twenty  pounds  or  twenty  {hil- 
lings, he  inftantly  acquires,  and  the  defendant  lofes  at  the 
fame  time,  a  right  to  that  fpecific  fum.  It  is  true,  that 
this  is  not  an  acquifition  fo  perfeilly  original  as  in  the 
former  inftance  :  for  here  the  injured  party  has  unqueftion- 
ably  a  vague  and  indeterminate  right  to  fome  damages  or 
other,  the  inftant  he  receives  the  injury;  and  the  verdidl 
of  the  jurors,  and  judgment  of  the  court  thereupon,  do 
not  in  this  cafe  fo  properly  veft  a  7iew  title  in  him,  as  fix 
and  afcertain  the  old  one  ;  they  do  not  give^  but  definey 
the  right.  But  however,  though  ftridlly  fpealcing  the  pri- 
mary right  to  a  fatisfa6lion  for  injuries  is  given  by  the 
law  of  nature,  and  the  fuit  is  only  the  means  of  afcer- 
taining  and  recovering  that  fatisfa£lion  ;  yet,  as  the  legal 
proceedings  are  the  only  vifible  means  of  this  acquifition  of 
property,  we  may  fairly  enough  rank  fuch  damages,  or  fa- 
tisfailion  afleficd,  under  the  head  of  property  acquired  by 
fuit  and  judgment  at  law. 

•2.  Hither 
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3.  Hither  alfo  may  be  referred,  upon  the  fame  prin- 
ciple, all  title  to  cofts  and  expenfes  of  fuit ;  which  are  often 
arbitrary,  and  reft  entirely  on  the  determination  of  the  court, 
upon  weighing  all  circumftances,  both  as  to  the  quantumy 
and  alfo  (in  the  courts  of  equity  cfpecially,  and  upon  mo- 
tions in  the  courts  of  law)  whether  there  Ihall  be  any  cofts 
at  all.  Thefe  cofts  therefore,  when  given  by  the  court  to 
either  party,  may  be  looked  upon  as  an  acquiiition  made  by 
the  judgment  of  law. 
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Chapter    the    thirtieth. 

Of    title    by     GIFT,     GRANT, 
AND    CONTRACT. 


WE  are  now  to  proceed,  according  to  the  order  mark-  ' 
ed  out,  to  the  difcuflion  of  two  of  the  remaining 
methods  of  acquiring  a  title  to  property  in  things  perfonal, 
which  are  much  conne£led  together,  and  anfv/er  in  fome 
meafure  to  the  conveyances  of  real  eftates  j  being  thofe  by 
gift  or  grant,  and  by  contract :  whereof  the  former  vefts  a 
property  in  pojfejjtofi,  the  latter  a  property  in  aSlion. 

VIII.  Gifts  then,  or  grants,  which  are  the  eighth  me- 
thod of  transferring  perfonal  property,  are  thus  to  be  diflin- 
guiihed  from  eadh  other,  that  gifts  are  always  gratuitous, 
grants  are  upon  fome  connderation  or  equivalent :  and  they 
may  be  divided,  with  regard  to  their  fubjedl-matter,  into 
gifts  or  grants  of  chattels  real,  and  gifts  or  grants  of  chattels 
perfonal.  Under  the  head  of  gifts  or  grants  of  chattels  real 
may  be  included  all  Icafes  for  years  of  land,  aflignments,  and 
furrenders  of  thofe  leafes  ;  and  all  the  other  methods  of  con- 
veying an  e {late  lefs  than  freehold,  which  were  confidered  in 
the  twentieth  chapter  of  the  prefent  book,  and  therefore 
need  not  be  here  again  repeated  :  though  thefe  very  feldom 
carry  the  outward  appearance  of  a  gift,  however  freely  he- 
flowed  ;  being  ufually  cxprefled  to  be  made  in  confideration 
of  blood,  or  natural  affe6tion,  or  of  five  or  ten  fliillings  no- 
minally paid  to  the  grantor;  and  in  cafe  of  leafes,  always  re- 
ferving  a  rent,  though  it  be  but  a  peppercorn  :  any  of  which 
confiderations  will,  in  the  eye  of  the  law,  convert  the  gift,  if 
executed,  into  a  grant  j  if  not  executed,  into  a  contract. 

Grants 
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Grants  or  gifts,  of  chzttth perfonal^  are  the  a£l  of  tranf- 
ferring  the  right  and  the  pofTeffion  of  them  ;  whereby  one 
man  renounces,  and  another  man  immediately  acquires,  all 
title  and  interefl:  therein  :  which  may  be  done  either  in  writ- 
ing, or  by  word  of  mouth  ^  attefled  by  fufficient  evidence, 
of  which  the  delivery  of  poficflion  is  the  ftrongeft  and  moft 
eflential.  But  this  conveyance,  when  merely  voluntary,  is 
fomewhat  fufpicious;  and  is  ufually  conftrued  to  be  fraudu- 
lent, if  creditors  or  others  become  fufferers  thereby.  And, 
particularly,  by  ftatute  3  Hen.  VII.  c.  4.  all  deeds  of  gift 
of  goods,  made  in  truft  to  the  ufe  of  the  donor,  Ihall  be  void  ; 
becaufe  otherwife  perfons  might  be  tempted  to  commit  treafon 
or  felony,  without  danger  of  forfeiture ;  and  the  creditors  of 
the  donor  might  alfo  be  defrauded  of  their  rights.  And  by  fta- 
tute  i3Eliz.  c.  5.  every  grant  or  gift  of  chattels,  as  well  as 
lands,  with  intent  to  defraud  creditors  or  others '',  fhall  be 
void  as  againft  fuch  perfons  to  whom  fuch  fraud  would  be 
prejudicial  ;  but,  as  againft  the  grantoi  himfelf,  fliall  ftand 
good  and  effectual  :  and  all  perfons  partakers  in,  or  privy  to, 
fuch  fraudulent  grants,  (hall  forfeit  the  whole  value  of  the 
goods,  one  moiety  to  the  king,  and  another  moiety  to  the 
party  grieved  :  and  alfo  on  convidion  (hall  fufFer  imprifon- 
ment  for  half  a  year. 

A  TRUE  and  proper  gift  or  grant  is  always  accompanied 
with  delivery  of  pofTeflion,  and  takes  efFedl  immediately :  as 
if  A  gives  to  B  lOo/,  or  a  flock  of  fheep,  and  puts  him  in 
pofTeffion  of  them  diredlly,  it  is  then  a  gift  executed  in  the 
donee ;  and  it  is  not  in  the  donor's  power  to  retradi:  it, 
though  he  did  it  without  any  confideration  or  recompenfe '^ : 
unlefs  it  be  prejudicial  to  creditors  ;  or  the  donor  Vv'ere 
under  any  legal  incapacity,  as  infancy,  coverture,  durefs,  or 
the  like ;  or  if  he  were  drawn  in,  circumvented,  or  impofed 
upon,  by  falfe  pretences,  ebriety,  or  furprize.  But  if  the 
gift  does  not  take  efFeft,  by  delivery  of  immediate  pofTeflion, 
it  is  then  not  properly  a  gift,  but  a  contradl  :  and  this  a  man 

a  Perk.   §.  57.  e  Jenk.  109, 
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eannot  be  compelled  to  perform,  but  upon  good  and  fuffici- 
eat  confideration  j  as  we  ftiall  fee  under  our  next  divifion. 

IX.  A  CONTRACT,  which  ufually  conveys  an  mtereft 
merely  in  adVion,  is  thus  defined:  ''"an  agreement,  upon 
*'  fuiEcient  confideration,  to  do  or  not  to  do  a  particular 
*'  thing/'  From  which  definition  there  arife  three  points  to 
fee  contemplated  in  all  contradls  ;  i.  The  agreement:  2.  The 
fonfidirathn  :  and  3.  The  thing  to  be  doiK  or  omitted,  or  the 
difFercnt  fpecies  of  contradts* 

First  then  it  is  an  agreement,  a  muttzal  bargain  or  con>- 
vention ;  an<i  therefore  there  muft  at  leaft  be  two  contract- 
ing parties,  of  fufiicient  ability  to  make  a  contrail :  as  where 
A  contrails  v/ith  B  to  pay  him  100/,  and  thereby  transfers 
a  property  in  fuch  fum  to  B,  Which  property  is  however 
Bot  in  pofleflion,  but  in  adlion  merely,  and  recoverable  by 
^uit  at  law  j  wherefore  it  could  not  be  transferred  to  aiiother 
perfon  by  the  ftridl  rules  of  the  antient  common  law  :  for  no 
shofe  in  ailion  could  bc;  afiigned  or  granted  over  ^,  becau& 
k  was  thought  to  be  a  great  encouragement  to  litjgioufne&j, 
if  a  man  were  allowed  to  make  over  to  a  ftrangcr  bis  right 
iftf  goiag  to  law.  But  this  nicety  is  now  difregarded :  thougb^ 
in  compliance  with  the  antient  principle^  the  form  of  aS- 
Sgning  a  ehoje  m  action  is  in  the  nature  of  a  declaration  ©f 
truf^,.  and  an  agreeraeat  to  permit  the  aiEgnee  to  roake  ufe  of 
the  name  of  the  affignor,  in  order  to  recover  the  poffeffion,. 
And  therefore,  when  in  common  acceptation  a  debt  or  boad 
is  faid  to  be  affigned  over,  it  muft  ffeill  be  faed  in  the  original 
sreditor's  name  j  the  perfon,  to  whom  it  is  transferred,  bei^jg; 
r.>ther  an  attorney  than  an  affignee»  But  the  kiag  is  an  ex- 
ception to  this  general  rule ;  for  he  might  always  either  gsant 
©r  receive  a  chofi  in  aiiion  by  aflignraent  •= :  and  our  eourtaof 
equity,  confidering  that  in  a  commercial  country  slmoft  all 
perfonal  property  muft  neceflarily  lie  in  contrail,  will  proteii 
the  allignment  of  a  choje  in  acSlLon,  as-  much  as  the  law  wiiS 
shat  of  a  d:/?^y^  in  poffeiEoa*^. 

'  Cc>.  Liirt.  2r4,  n-Hii^n,  t  &  ^,. 
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This  contra£t  or  agreement  may  be  either  exprefs  or  im- 
plied. Exprefs  contrails  are  where  the  terms  of  the  agree- 
ment are  openly  uttered  and  avowed  at  the  time  of  the  mak- 
ing, as  to  deliver  an  ox,  or  ten  load  of  timber,  or  to  pay 
a  ftatcd  price  for  certain  goods.  Implied  are  fuch  as  reafon 
and  juiiice  ditSlale,  and  which  therefore  the  law  prefumrs 
that  every  man  undertakes  to  perform.  As,  if  I  employ  a 
perfon  to  do  any  bufmefs  for  mc,  or  perform  any  work  ;  the 
law  implies  that  I  undertook,  or  contra6led  to  pay  him  as 
much  as  his  labour  deferves.  If  I  take  up  wares  from  a 
tradefman,  without  any  agreem.ent  of  price,  the  law  con- 
cludes that  I  contracted  to  pay  their  real  value.  And  there  is 
alfo  one  fpecics  of  implied  contra^Sts,  which  runs  through 
and  is  annexed  to  all  other  contracts,  conditions,  and  cove- 
nants ;  viz.  that  if  I  fail  in  my  part  of  the  agreement,  I  fhall 
pay  the  other  party  fuch  damages  as  he  has  fuftained  by  fuch 
my  negledl  or  refufal.  In  fliort,  almoft  all  the  rights  of  per- 
fonal  property  (when  not  in  a£lual  poireflion)  do  in  great 
meafure  depend  upon  contrafts- of  one  kind  or  other,  or  at 
Icaft  might  be  reduced  under  fome  of  them  :  which  indeed  is 
the  method'  taken  by  the  civil  law ;  it  having  referred  the 
greateft  part  of  the  duties  and  rights,  which  it  treats  of,  to 
the  head  of  obligations  ex  contra£lu  and  quafi  ex  contradu  ^. 

A  CONTRACT  may  alfo  be  either  executed,  as  if  A  agrees  to 
change  horfes  with  B,  and  they  do  it  immediately  ;  in  which 
cafe  the  pofleflion  and  the  right  are  transferred  together  :  or 
it  may  be  executory,  as  if  they  agree  to  change  next  week  ; 
here  the  right  only  vefts,  and  their  reciprocal  property  in  each 
other's  horfe  is  not  in  pofTeflion  but  in  action  ;  for  a  contrail 
executed  (which  differs  nothing  from  a  grant)  conveys  a  £hofe 
in  pojfejffion ;  a  contract  executory  conveys  only  a  chofe  in  aSlion. 

Having  thus  (hewn  the  general  nature  of  a  contrail,  we 
are,  fecondJy,  to  proceed  to  the  confideraiion  upon  which  it  is 
founded  j  or  the  reafon  which  moves  the  party  contradling  to 

E  hfi,  3.  14.  2; 
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enter  into  the  contrad.  "  It  is  an  agreement,  upon  fti^cieni 
**  confideratlon."  The  civilians  hold,  that  in  all  contra(Sls, 
cither  exprefs  or  implied,  there  muft  be  fomething  given  in 
exchange,  fomething  that  is  mutual  or  reciprocal ''.  This 
thing,  vi^hich  is  the  price  or  motive  of  the  contradl,  we  call 
the  confideration  :  and  it  muft  be-a  thing  lawful  in  itfelf,"t>r 
elfe  the  contract  is  void.  A  good  confideration,  we  have  be- 
fore feen  ^,  is  that  of  blood  or  natural  afFeftion  between  near 
relations ;  the  fatisfa<?cion  accruing  from  which  the  law 
cfteems  an  equivalent  for  whatever  benefit  may  move  from 
one  relation  to  another  j.  This  confideration  may  fometimes 
however  be  fet  afide,  and  the  contradt  become  void,  when  it 
tends  in  it's  confequences  to  defraud  creditors  or  other  third 
perfons  of  their  juft  rights.  But  a  contra£t  for  any  valuable 
confideration,  as  for  marriage,  for  money,  for  work  done,  or 
for  other  reciprocal  contra6t,  can  never  be  impeached  at  law; 
and,  if  it  be  of  a  fufficient  adequate  value,  is  never  fet  afide 
in  equity  :  for  the  perfon  contradted  with  has  then  given  an 
equivalent  in  recompenfe,  and  is  therefore  as  much  an  owner, 
or  a  creditor,  as  any  other  perfon. 

These  valuable  confiderations  are  divided  by  the  civili- 
ans ^  into  four  fpecies.  i.  Do,  ut  des :  as  when  I  give  mo- 
ney or  goods,  on  a  contract  that  I  fhall  be  repaid  money  or 
goods  for  them  again.  Of  this  kind  are  all  loans  of  money 
upon  bond,  or  promife  of  repayment ;  and  all  fales  of  goods, 
in  which  there  is  either  an  exprefs  contrail  to  pay  fo  much 
for  them,  or  elfe  the  law  implies  a  contract  to  pay  fo  much 
-  as  they  are  worth.  2.  The  fecond  fpecies  is,  facio,  ut  fa- 
cias :  as  when  I  agree  with  z  man  to  do  his  work  for  him,  if 
he  will  do  mine  for  me  ;  or  if  two  perfons  agree  to  marry  to- 
gether ;  or  to  do  any  other  pofitive  a£ts  on  both  fides.  Or, 
it  may  be  to  forbear  on  one  fide  on  confideration  of  fomething 
done  on  the  other ;  as,  that  in  confideration  A,  the  tenant, 
will  repair  his  houfe,  B,  the  landlord,  will  not  fue  him  for 
wafte.     Or,  it  may  be  for  mutual  forbearance  on  both  fides  ; 

*>  In  otr.mhus  contraBihus,  f.ve  fiom-  '  pae.  297. 
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as,  that  in  confideration  that  A  w?ll  not  trade  to  Lifbon,  S 
will  not  trade  to  Marfcilles ;  {q  as  to  avoid  interfering  with 
each  other.  3.  The  third  fpecies  of  confideration  isfacio^  ut 
des :  when  a  man  agrees  to  perform  any  thing  for  a  price, 
either  fpecifically  mentioned,  or  left  to  the  determination  of 
the  law  to  fet  a  value  to  it.  And  when  a  fervant  hires  him- 
felf  to  his  mafter  for  certain  wages  or  an  agreed  fum  of  mo- 
ney :  here  the  fervant  contracSts  to  do  his  mafler's  fervice,  in 
order  to  earn  that  fpecific  fum.  Otherwife,  if  he  be  hired  ge- 
nerally J  for  then  he  is  under  an  implied  contra6fto  perform 
this  fervice  for  v/hat  it  fliall  be  reafonably  worth.  4.  The 
fourth  fpecies  is,  doy  ut  facias :  which  is  the  direcSl  counter- 
part of  the  other.  As  when  I  agree  with  a  fervant  to  give 
him  fuch  wages  upon  his  performing  fuch  work  :  which,  we 
fee,  is  nothing  elfe  but  the  laft  fpecies  inverted  j  ior  fervus 
facitj  ut  herus  dety  and  herus  dat,  ut  fervusfaciat, 

A  CONSIDERATION  of  fome  fort  or  other  is  fo  abfolutely 
necefTary  to  the  forming  of  a  contra61:,  that  a  nudum  paSlum 
or  agreement  to  do  or  pay  any  thing  on  one  fide,  without  arty 
compenfation  on  the  other,  is  totally  void  in  law  :  and  a  man 
cannot  be  compelled  to  perform  it '.  As  if  one  man  promifes 
to  give  another  100/.  here  there  is  nothing  contradled  for  or 
given  on  the  one  fide,  and  therefore  there  is  nothing  binding 
on  the  other.  And,  however  a  man  may  or  may  not  be 
bound  to  perform  it,  in  honor  or  confcience,  which  the  mu- 
nicipal laws  do  not  take  upon  them  to  decide;  certainly  thofe 
municipal  laws  will  not  compel  the  execution  of  what  he  had 
no  vifible  inducement  to  engage  for:  and  therefore  our  law 
has  adopted  "*  the  maxim  of  the  civil  law  ",'*that  ex  nudopaSlo 
non  oritur  a6iio.  But  any  degree  oi  reciprocity  will  prevent 
the  paft  from  being  nude  :  nay,  even  if  the  thing  be  found- 
ed on  a  prior  moral  obligation,  (as  a  prcmife  to  pay  a  juft 
debt,  though  barred  by  the  ftatute  of  limitations)  it  is  no^ 
longer  nudum  paflum.  And  as  this  rule  was  principally  efta-  ' 
bliftied,  to  avoid  the  inconvenience  that  would  arife  from  fet- 
ting  up  mere  verbal  proinifes,  for  which  no  good  reafon  could 
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be  affigned  **,  It  therefore  does  not  hold  in  fome  cafes,  where 
fuch  promife  is  authentically  proved  by  written  documents. 
Foi*  if  a  man  enters  into  a  voluntary  bond,  or  gives  a  promif- 
fory  note,  he  fhall  not  be  allowed  to  aver  the  want  of  a  con- 
fideration  in  order  to  evade  the  payment :  for  every  bond  from 
the  folemnity  of  the  inftrument  p,  and  every  note  from  the 
fubfcription  of  the  drawer  "J,  carries  with  it  an  internal  evi- 
dence of  a  good  confideration.  Courts  of  juftice  will  there- 
fore fupport  them  both,  as  againft  the  contractor  himfelf;  but 
not  to  the  prejudice  of  creditors,  or  flrangers  to  the  contrail. 

W  E  are  next  to  confider,  thirdly,  the  thing  agreed  to  be 
done  or  omitted.  *'  A  contraft  is  an  agreement,  upon  fuf- 
**  ficient  confideration,  to  do  or  not  to  do  a  particular  thing.'* 
The  moft  ufual  contra6ts,  whereby  the  right  of  chattels  per- 
fonal  may  be  acquired  in  the  laws  of  England,  are,  i.  That 
of  fak  or  exchange.  2.  That  of  bailment.  3.  That  oi  hiring 
and  borrowing.    4.  That  of  debt, 

I,  Sale  or  exchange  is  a  tranfmutation  of  property  from 
one  man  to  another,  in  confideration  of  fome  price  or  recom- 
penfe  in  value  :  for  there  is  no  fale  without  a  recompenfe  ; 
there  muft  be  quid  pro  quo  ^  If  it  be  a  commutation  of  goods 
for  goods,  it  is  more  properly  an  exchange-^  but,  if  it  be  a 
transferring  of  goods  for  money,  it  is  called  zfale  :  which  is 
a  method  of  exchange  introduced  for  the  convenience  of  man- 
kind, by  eftablifliing  an  univerfal  medium,  which  may  be 
exchanged  for  all  forts  of  other  property  ;  whereas  if  goods 
were  only  to  be  exchanged  for  goods,  by  way  of  barter,  it 
would  be  difficuk  to  adjuft  the  refpedtive  values,  and  the 
carriage  would  be  intolerably  cumberfome.  All  civilized 
nations  adopted  therefore  very  early  the  ufe  of  money;  for  we 
find  Abraham  giving  '*  four  hundred  fiiekels  of  filver,  cur- 
'*  rent  money  with  the  merchant,"  for  the  field  of  Machpe- 
lah  ' :  though  the  pradice  of  exchanges  ftili  fubfifts  among 
feveral  of  the  favage  nations.    But,  with  regard  to  the  law  of 

•  Plovrd.  308,  309.  r  Noy's  Max,  c.  42, 

P  Hardr,  200.    i  Ch,  Rep.  157,  5  Gen.  c.  23.  v.  i6. 

4  Lord  Raym.  760. 

fale,9 


Ch.  30,  of    Things.  447 

faies  and  exchanges,  there  is  no  difference.  I  fhali  therefore 
treat  of  them  both  under  the  denomination  of  fales  only  j 
and  fhall  confider  their  force  and  effeft,  in  the  firft  place 
where  the  vendor  bath  in  himfelf,  and  fecondly  where  he/jatk 
nety  the  property  of  the  thing  fold. 

Where  the  vendor  hath  in  himfelf  the  property  of  the 
goods  fold,  he  hath  the  liberty  of  difpofing  of  them  to  whom- 
ever he  pleafes,  at  any  time,  and  in  any  manner:  unlefs 
judgment  has  been  obtained  againft  him  for  a  debt  or  da- 
mages, and  the  writ  of  execution  is  adtually  delivered  to  the 
iheriff.  For  then,  by  the  ftatute  of  frauds  *,  the  fale  fhall  be 
looked  upon  as  fraudulent,  and  the  property  of  the  goods 
ihall  be  bound  to  anfwer  the  debt,  from  the  time  of  deli- 
vering the  writ.  Formerly  it  was  bound  from  the  tejle, 
or  ifluing,  of  the  writ%  and  any  fubfequent  fale  was  fraudu- 
lent ;  but  the  law  was  thus  altered  in  favour  of  purchafors^ 
though  it  ftill  remains  the  fame  between  the  parties:  and 
therefore  if  a  defendant  dies  after  the  awarding  and  before 
the  delivery  of  the  wait,  his  goods  are  bound  by  it  in  the 
hands  of  his  executors  *^. 

If  a  man  agrees  with  another  for  goods  at  a  certain  price, 
he  may  not  carry  them  away  before  he  hath  paid  for  them  ; 
for  it  is  no  fale  without  payment,  unlefs  the  contrary  be  ex- 
prefsly  agreed.  And  therefore,  if  the  vendor  fays,  the  price 
of  a  beaft  is  four  pounds,  and  the  vendee  fays  he  will  give 
four  pounds,  the  bargain  is  ftruck ;  and  they  neither  of  them 
are  at  liberty  to  be  off,  provided  immediate  poffeffion  be  ten- 
dered by  the  other  fide.  But  if  neither  th^  money  be  paid, 
nor  the  goods  delivered,  nor  tender  made,  nor  any  fubfequent 
agreement  be  entered  into,  it  is  no  contrafl:,  and  the  owner 
may  difpofe  of  the  goods  as  he  pleafes ".  But  if  any  part 
of  the  price  is  paid  4own,  if  it  be  but  a  penny,  or  any  por- 
tion of  the  goods  delivered  by  way  of  earnejl  (which  the 
civil  law  calls  arrha^  and  interprets  to  be  "  emptionis-venditi- 

f  29  Car,  II.  c.  3,  f  Comb.  33.   12  MoJ.  5.  yMod,  95, 
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"  onis  contraHae  argumentum  ^',"  the  property  of  the  goods  is 
abfolutely  bound  by  it :  and  the  vendee  may  recover  the 
goods  by  a£tion,  as  well  as  the  vendor  may  the  price  of 
them".  And  fuch  regard  does  the  law  pay  to  earneil:  as  an 
evidence  of  a  contracSl,  that,  by  the  fame  ftatute  29  Car.  II. 
c.  3.  no  contrail  for  the  fale  of  goods,  to  the  value  of  10  /. 
or  more,  fhall  be  valid,  unlefs  the  buyer  actually  receives 
part  of  the  goods  fold,  by  way  of  earneft  on  his  part ;  or  un- 
lefs he  gives  part  of  the  price  to  the  vendor  by  way  of  earneft 
to  bind  the  bargain,  or  in  part  of  payment ;  or  unlefs  fome 
note  in  writing  be  made  and  figned  by  the  party,  or  his  agent, 
who  is  to  be  charged  with  the  contradt.  And,  with  regard 
to  goods  under  the  value  of  10/,  no  contract  or  agreement 
for  the  fale  of  them  fhall  be  valid,  unlefs  the  goods  are  to  be 
delivered  within  one  year,  or  unlefs  the  contra6l  be  made  in 
writing,  and  figned  by  the  party  who  is  to  be  charged  there- 
with. Antiently,  among  all  the  northern  nations,  fhaking 
of  hands  was  held  neceflary  to  bind  the  bargain  ;  a  cuftom 
which  we  ftill  retain  in  many  verbal  contradls.  A  fale  thus 
made  was  called  handfale,  "  venditlo  per  mutuam  manuum 
'^'  cofuplexionem  ^  j  till  in  procefs  of  time  the  fame  word  was 
ufed  to  fignify  the  price  or  earneft,  which  was  given  imme- 
diately after  the  fbaking  of  hands,  or  inftead  thereof. 

As  foon  as  the  bargain  is  ftruck,  the  property  of  the  goods 
is  transferred  to  the  vendee,  and  that  of  the  price  to  the  ven- 
dor J  but  the  vendee  cannot  take  the  goods,  until  he  tenders 
the  price  agreed  on  ^.  But  if  he  tenders  the  money  to  the 
vendor,  and  he  refufes  it,  the  vendee  may  feife  the  goods,  or 
have  an  a£lion  againft  the  vendor  for  detaining  them.  And 
by  a  regular  fale,  without  delivery,  the  property  is  fo  ab- 
folutely vefted  in  the  vendee,  that  if  A  fells  a  horfe  to  B 
for  10/,  and  B  pays  him  earneft,  or  figns  a  note  in  writing 
of  the  bargain ;  and  afterwards,  before  the  delivery  of  the 
horfe  or  money  paid,  the  horfe  dies  in  the  vendor's  cuf- 
tody ;    ftill  he  is  entitled  to  the  money,    becaufe  by  the 
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Gontradl,  the  property  was  in  the  vendee'.  Thus  may  pro- 
perty in  goods  be  transferred  by  fale,  where  the  vendor  hath 
fuch  property  in  himlelf. 

But  property  may  alfo  in  fome  cafes  be  transferred  by  fale, 
though  the  vendor  h(^ih  Jione  at  all  in  the  goods ;  for  it  is  ex- 
pedient that  the  buyer,  by  taking  proper  precautions,  may  at 
all  events  be  fecure  of  his  purohalc  ;  otherwife  all  conimerce 
between  man  and  man  mufl  loon  be  at  an  end.  And  there- 
fore the  general  rule  of  law  is  '',  that  all  fales  and  contracts 
of  any  thing  vendible,  in  fairs  or  markets  overt^  (that  is,  open) 
ihall  not  only  be  good  between  the  parties,  but  alfo  be  bind- 
ing on  all  thofe  that  have  any  right  or  property  therein.  And 
for  this  purpofe,  the  mirroir  informs  us  %  were  tolls  efta- 
blilhed  in  markets,  viz.  to  tcftify  the  making  of  contrails;  for 
every  private  contrail  was  difcountenanced  by  law.  VVhcre- 
fore  our  Saxon  anceftors  ;  rjhibited  the  fale  of  any  thinw 
above  the  value  of  twenty  pcnc^^,  unlcfs  in  open  market,  and 
directed  every  bargain  and  fale  to  be  contradled  in  t!ie  pre- 
fence  of  credible  witnelTes  "*.  Market  overt  in  the  country  is 
only  held  on  the  fpecial  days,  provided  for  particular  towns 
by  charter  or  prefcription  ;  but  in  London  every  day,  except 
Sunday,  is  market  day^.  The  market  place,  or  fpot  of  ground 
fet  apart  by  cuftom  for  the  fale  of  particular  goods,  is  aifo  in 
the- country  the  only  market  overt  ^ ;  but  in  London  every 
fhop  in  which  goods  are  expofed  publickly  to  fale,  is  market 
overt,  for  fuch  things  only  as  the  owner  profcffes  to  trade  in  s. 
But  if  my  goods  are  ftolen  from  me,  and  fold,  out  of  market 
overt,  my  property  is  not  altered,  and  I  may  take  them  wh:-re- 
ever  I  find  them.  And  it  is  exprefsly  provided  by  flatute 
I  Jac.  L  c.  21.  that  the  fale  of  any  goods  wrongfully  taken, 
to  any  pav/nbroker  in  London,  or  within  two  miles  thereof, 
fhall  not  alter  the  property.  For  this,  being  ufually  a  clan- 
deftine  trade,  is  therefore  made  an  exception  to  the  general 
rule.   And  even  in  market  overt,  if  the  goods  be  the  property 

a  Noy.  c.  42.  Wilk.  §o. 

b  zlnft.  713.  c  Cro,  ]2.z.  63, 

r  c.  I.  §.  3.  *  Godb.  131. 
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of  the  king,  fuch  fale  (though  regular  in  all  other  refpefts) 
will  in  no  cafe  bind  him  ;  though  it  binds  infants,  feme  co- 
verts, idiots  or  lunatics,  and  men  beyond  fea  or  in  prifon  :  or 
if  the  goods  be  ftolen  from  a  common  perfon,  and  then  taken 
by  the  king's  officer  from  the  felon,  and  fold  in  open  mar- 
ket ;  ftill,  if  the  owner  has  ufed  due  diligence  in  profecuting 
the  thief  to  convi£lion,  he  lofes  not  his  property  in  the  goods  ^, 
So  likewife,  if  the  buyer  knoweth  the  property  not  to  be  in 
the  feller  ;  or  there  be  any  other  fraud  in  the  tranfa61:ion  ;  if 
he  knoweth  the  feller  to  be  an  infant,  or  feme  covert,  not 
ufually  trading  for  herfelf ;  if  the  fale  be  not  originally  and 
wholly  made  in  the  fair  or  market,  or  not  at  the  ufual  hours  ; 
the  owner's  property  is  not  bound  thereby '.  If  a  man  buys 
his  own  goods  in  a  fair  or  market,  the  contradl  of  fale  fhall 
not  bind  him  fo  as  that  he  fhall  render  the  price,  unlefs  the 
property  had  been  previoufly  altered  by  a  former  fale  ^.  And, 
notwithftanding  any  number  of  intervening  fales,  if  the  ori- 
ginal vendor,  who  fold  without  having  the  property,  comes 
again  into  poffeffion  of  the  goods,  the  original  ov/ner  may 
take  them,  when  found  in  his  hands  who  was  guilty  of  the 
iirfl  breach  of  juftice  '.  By  which  wife  regulations  the  com- 
mon law  has  fecured  the  right  of  the  proprietor  in  perfonal 
chattels  from  being  devefted,  fo  far  as  was  confiftent  with 
that  other  neceflary  policy,  that  purchafors,  bona  fide,  in  a 
fair,  open,  and  regular  manner,  fhould  not  be  afterwards  put 
to  difficulties  by  reafon  of  the  previous  knavery  of  the  feller. 

But  there  is  one  fpecieS  of  perfonal  chattels,  in  which  the 
property  is  not  eafily  altered  by  fale,  without  the  exprefs  con- 
sent of  the  owner,  and  thofe  are  horfes ;  the  fale  of  which, 
even  in  fairs  or  markets  overt,  is  void  in  many  inftances, 
where  that  of  other  property  is  valid :  becaufe  a  horfe  is  fo  fleet 
an  animal,  that  the  flealers  of  them  may  flee  far  ofF  in  a  fhort 
fpace  "",  and  be  out  of  the  reach  of  the  moil  induftrious  own- 
er. All  perfons  therefore  that  have  occafion  to  dCal  in  horfes, 
and  are  therefore  liable  fometimes  to  buy  ftolen  onesj  would 

*  Bacon's  uie  of  the  law,  15S,  '2  Inft.  713, 
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do  well  to  obferve,  that  whatever  price  they  may  givej  or 
howlono-  foever  they  may  keep  pofleflion  before  it  be  claim- 
ed, they  e;ain  no  property  in  a  horfe  that  has  been  ftolen,  un- 
lefs  it  be  bou2;ht  in  a  fair  or  market  overt:  nor  even  then  un- 
lefs  the  directions  be  purfued  that  are  laid  down  in  the  fta- 
tutes  2  P.  &  M.  c.  7.  and  31  Eliz.  c,  12.     By  which  it  is 
enabled,  that  every  horfe,  fo  to  be  fold,  fliall  be  openly  ex- 
pofed,  in  the  time  of  fuch  fair  or  market,  for  one  vv'hcle  hour 
together,  between  ten  in  the  morning  and  funfet,  in  the  open 
and  public  place  ufed  for  fuch  falcb-,  and  not  in  any  private 
yard  or  flable  :  that  the  horfe  fhall  be  brought  by  both  the 
vendor  and  the  vendee  to  the  tollgathercr  or  book-keeper  of  fucU 
fair  or  market:  that  toll  be  paid,  if  any  be  due;  and  if  not, 
one  penny  to  the  book-keeper,  who  fiiall  enter  down  the  price, 
colour,  and  marks  of  the  horfe,  with  the  names,  additions, 
and  abode  of  the  vendee  and  the  vendor ;  the  latter  cither  upon 
his  own  knovvlege,  or  the  teftimony  of  fome  credible  witnefs. 
And,  even  if  all  thefe  points  be  fully  complied  with,  yet 
fuch  fale  (hall  not  take  away  the  property  of  the  owner,  if 
within  fix  months  after  the  horfe  is  ftolcn  he  puts  in  his  claim, 
before  the  mayor,  or  fome  juflicc,  of  the  diirridl  in  which  the 
horfe  fhall  be  found  ;  and  within  forty  days  after  that,  proves 
fuch  his  property  by  the  oath  of  two  witneflcs  before  fuch 
mayor  or  jullice;  and  alfo  tenders  to  the  perfon  in  poficlTion. 
fuch  price  as  he  bona  fide  paid  for  him  in  market  overt.    But 
in  cafe  any  one  of  the  points  before-mentioned  be  omitted,  or 
not  obferved  in  the  fale,  fuch  fale  is  utterly  void  ;  and  the 
owner  fliall  not  lofe  his  property,  but  at  any  diftance  of  time 
may  feife  or  bring  an  action  for  his  horfe,  wherever  he  hap- 
pens to  find  hirn.     Wherefore  fir  Edward  Coke  obferves  ", 
that,  both  by  the  common  law  and  thefe  two  ftatutes,  the 
property  of  horfes  is  fo  well  prcferved,  that  if  the  owner  be 
of  capacity  to  underftand  them,  and  be  vigilant  and  induftri- 
ous  to  purfue  the  fame,  it  is  almoft  impoflible  that  the  pro- 
perty of  any  horfe,  either  flolen  or  not  flolen,  fhould  be 
altered  by  any  fale  in  market  overt  by  him  that  is  mala 
Jids  fojpjpir, 
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By  the  civil  law"*  an  implied  warranty  was  annexed  to 
every  fale,  in  refpe<St  to  the  title  of  the  vendor  i  and  fo  too, 
in  our  law,  a  purchafor  of  goods  and  chattels  may  have  a  fa- 
tisfa6lion  from  the  feller,  if  he  fells  them  as  his  own,  and  the 
title  proves  deficient  without  any  exprefs  warranty  for  that 
purpofeP.  But,  with  regard  to  the  goodnefs  of  the  wares  fo 
purchafed,  the  vendor  is  not  bound  to  anfwer  j  unlefs  he  ex- 
prefsly  warrants  them  to  be  found  and  good  "i,  or  unlefs  he 
knew  them  to  be  otherwife  and  hath  ufed  any  art  to  difguife 
them  %  or  unlefs  they  turn  out  to  be  different  from  what  he 
reprefented  to  the  buyer. 

2.  Bailment,  from  the  French  ba'iller,  to  deliver,  is  a 
delivery  of  goods  in  truft,  upon  a  contrail  exprefled  or  im- 
plied, that  the  truft  fhall  be  faithfully  executed  on  the  part 
of  the  bailee.  As  if  cloth  be  delivered,  or  (in  our  legal  dia- 
lect) bailed,  to  a  taylor  to  make  a  fuit  of  cloaths,  he  has  it 
upon  an  implied  contra6t  to  render  it  again  when  made,  and 
that  in  a  workmanly  manner*.  If  money  or  goods  be  deli- 
vered to  a  common  carrier,  to  convey  from  Oxford  to  Lon- 
don, he  is  under  a  contraft  in  law  to  pay,  or  carry,  them  to 
the  perfon  appointed  '.  If  a  horfe,  or  other  goods,  be  deli- 
vered to  an  inn-keeper  or  his  fervants,  he  is  bound  to  keep 
them  fafely,  and  reftore  them  when  his  gueft  leaves  the  houfe". 
If  a  man  takes  in  a  horfe,  or  other  cattle,  to  graze  and  depaf- 
ture  in  his  grounds,  which  the  law  calls  agijiment^  he  takes 
them  upon  an  implied  contra6l  to  return  them  on  demand  to 
the  owner"*.  If  a  pawnbroker  receives  plate  or  jewels  as  a 
pledge,  or  fecurity,  for  the  repayment  of  money  lent  thereon 
at  a  day  certain,  he  has  them  upon  an  exprefs  contrail  or 
condition  to  reftore  them,  if  the  pledgor  performs  his  part  by 
redeeming  them  in  due  time  '' :  for  the  due  execution  of  which 
contrail  many  ufeful  regulations  are  made  by  ftatute  30  Geo, 
II.  c.  24.    And  fo  if  a  landlord  diftreins  goods  for  rent,  or  a 

•  F/".  21.  2.  1.  '  12  Mod.  4?2. 
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parifh  officer  for  taxes,  thefe  for  a  time  are  only  a  pledge  in 
the  h?.nds  of  the  diftreinors,  and  tl;iey  are  bound  by  an  implied 
Gon trail;  in  law  to  reftore  them  on  payment  of  the  debt,  duty, 
and  expcnfcs,  before  the  time  of  fale;  or,  when  fold,  to  ren- 
der back  the  overplus.  Tf  a  friend  delivers  any  thing  to  his 
friend  to  keep  for  him,  the  receiver  is  bound  to  reftore  it  on 
demand  :  and  it  was  formerly  held  that  in  the  mean  time  he 
was  anfwerable  for  any  damage  or  lofs  it  might  fuftain,  whe- 
ther by  accident  or  otherwife  ^  ;  unlefs  he  exprefsly  under- 
took^ to  keep  it  only  with  the  fame  care  as  his  own  goods, 
and  then  he  fhould  not  be  anfwerable  for  theft  or  other  acci- 
dents. But  now  the  law  feems  to  be  fettled  upon  a  much 
more  rational  footing* ;  that  fuch  a  general  bailment  will  not 
charge  the  bailee  with  any  lofs,  unlefs  it  happens  by  grofar 
neglcdl,  which  is  conft:rued  to  be  an  evidence  of  fraud:  but, 
if  the  bailee  undertakes  fpecially  to  keep  the  goods  fafeiy  and 
fecurely,  he  is  bound  to  anfwer  all  perils  and  damages,  that 
may  befal  them  for  want  of  the  fame  care  with  which  a  pru- 
dent man  would  keep  his  own ''. 

In  all  thefe  inftances  there  is  a  fpecial  qualified  property 
transferred  from  the  bailor  to  the  bailee,  together  with  the 
pofleffion.  It  is  not  an  abfolute  property  in  the  bailee,  be- 
caufe  of  his  contrail  for  reftitution  ;  and  the  bailor  hath  no- 
thing left  in  him  but  the  right  to  a  chofe  in  adion,  grounded 
upon  fuch  contrail,  the  pofTeffion  being  delivered  to  the 
bailee.  And,  on  account  of  this  qualified  property  of  the 
bailee,  he  may  (as  well  as  the  bailor)  maintain  an  adlion 
againfl:  iuch  as  injure  or  take  away  thefe  chattels.  The  tay- 
lor,  the  carrier,  the  inn-keeper,  the  a^ifting  farmer,  the 
pawnbroker,  the  difl:reinor,  and  the  general  bailee,  may  all 
of  them  vindicate,  in  their  own  right,  this  their  pofTeflbry  in- 
tereft,  againft  any  ftranger  or  third  perfon'^.  For,  as  fuch 
bailee  is  refponfible  to  the  bailor,  if  the  goods  are  loft  or  da- 

y  Co.  Lift,  89.  theft:  provided  his  own  goods  |)eriihcd 

z  4  Rep.  84.  in  the  fame  manner :  "jura  cttim  rof- 

a  Lord  Raym,  909.      izMod.  4S7.  '' tia,    fays   Sixcrnhaok,  dclum  praefu- 

b  By  the  laws  of  Sweden  the  difpafi-  "  wunt,  fi  ma  ncn  fcrtant,''''     (Dc  jure 

tavy  or  bailee  of  goods  is  not  bound  to  Sueon.  I.  z.  c.  ^. 

re^itiuion,  in  cafe  of  accident  by  fire  or  c  jj  Rep,  $^, 

E  p  3  ma2;ed 


454  ^-^'^    Rights  Book  Tl 

maged  by  his  wilful  default  or  grofs  negligence,  or  if  he  do, 
not  deliver  up  the  chattels  on  lawful  demand,  it  is  therefore 
reafonable  that  he  jQiould  have  a  right  to  recover  either  the 
fpecific  goods,  or  elfe  a  fatisfa6lion  in  damages,  againft  all 
other  perfons,  who  may  have  purloined  or  injured  them ;  that 
he  may  always  be  ready  to  anfwer  the  call  of  the  bailor. 

3.  Hiring  and  borrowing  are  alfo'  contraclis  by  which 
a  qualified  property  may  be  transferred  to  the  hirer  or  bor- 
rower :  in  which  there  is  only  this  difference,  that  hiring 
is  always  for  a  price,  a  flipend,  or  additional  recompcnfe ; 
borrowing  is  merely  gratuitous.  But  the  law  in  both 
cafes  is  the  fame.  They  are  both  contrails,  whereby  the 
poffefiion  and  a  tranficnt  property  is  transferred  for  a  par- 
ticular time  or  ufe,  on  condition  and  agreement  to  reftore 
the  goods  fo  hired  or  borrowed,  as  foon  as  the  time  is  ex- 
pired or  ufe  performed  ;  together  with  the  price  or  liipend 
(in  cafe  of  hiring)  either  exprefsly  agreed  on  by  the  par- 
ties, or  left  to  be  implied  by  law  according  to  the  value 
of  the  fervice.  By  this  mutual  contradlj  the  hirer  or  bor- 
rower gains  a  temporary  property  in  the  thing  hired,  accom- 
panied with  an  implied  condition  to  ufe  it  with  moderation 
and  not  abufe  it;  and  the  owner  or  lender  retains  a  rever- 
fionary  intcrefl:  in  the  Gime,  and  acquires  a  new  property  in 
the  price  cr  reward.  Thus  if  a  man  hires  or  borrows  a  horfe 
for  a  month,  he  has  the  poflcffion  and  a  qualified  property 
therein  during  that  period  ;  on  the  expiration  of  which  his 
qualified  property  determines,  and  the  owner  becomes  (in 
cafe  of  hiring)  entitled  alfo  to  the  premium  or  price,  for 
which  the  horfe  was  hired  '', 

There  is  one  fpecies  of  this  price  or  reward,  the  moft 
ufual  of  any,  but  concerning  which  many  good  and  learned 
men  have  in  former  times  very  much  perplexed  themfelves 
and  other  people,  by  raifing  doubts  about  it's  legality  inforo 
conjcientiae.  That  is,  when  money  is  lent  on  a  contrail  to 
receive  not  only  the  principal  fum  again,  but  alfo  an  increafe 
by  way  of  compenfation  for  the  ufc;  which  generally  is  call- 

^  Yclv.  172.     Cro,  Jac.  236. 
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ed  intereji  by  thofe  who  think  it  lawful,  and  ufury  by  thofe 
who  do  not  fo.  It  may  not  be  amifs  therefore  to  enter  into  a 
fhort  inquiry,  upon  what  footing  this  matter  of  intereft  or 

ufury  does  really  ftand. 

The  enemies  to  intereft  in  general  make  no  diftinftion 
between  that  and  ufury,  holding  any  increafe  of  money  to  be 
indefenfibly  ufurious.  And  this  they  ground  as  well  on  the 
prohibition  of  it  by  the  law  of  Mofes  among  the  Jews,  as 
alfo  upon  what  is  laid  down  by  Ariftotle  ^,  that  money  is  na- 
turally barren,  and  to  make  it  breed  money  is  prepofterous, 
and  a  perverfion  of  the  end  of  it's  inftitution,  which  was 
only  to  fervc  the  purpofes  of  exchange,  and  not  of  increafe. 
Hence  the  fchool  divines  have  branded  the  pra^Stice  of  taking 
intereft,  as  being  contrary  to  the  divine  law  both  natural  and 
revealed ;  and  the  canon  law  *"  has  prefcribed  the  taking  any, 
the  leaftj  increafe  for  the  loan  of  money  as  a  mortal  fin. 

But,  in  anfwer  to  this,  it  may  be  obferved,  that  the  mo- 
faical  precept  was  clearly  a  political,  and  not  a  moral,  pre- 
cept. It  only  prohibited  the  Jews  from  taking  ufury  from 
their  brethren  the  Jews  ;  but  in  exprefs  words  permitted 
them  to  take  it  of  a  ftranger?:  which  proves  that  the 
taking  of  moderate  ufury,  or  a  reward  for  the  ufe,  for  {o 
the  word  fignifies,  is  not  ?nalum  in  fe,  fince  it  was  al- 
lowed where  any  but  an  Ifraelite  was  concerned.  And  as 
to  Ariftotle'g  reafon,  deduced  from  the  natural  barrennefs  of 
money,  the  fame  may  with  equal  force  be  alleged  of  houfcs, 
which  never  breed  houfes ;  and  twenty  other  things,  which 
nobody  doubts  it  is  lawful  to  make  profit  of,  by  letting  them 
to  hire.  And  though  money  was  originally  ufed  only  for  the 
purpofes  of  exchange,  yet  the  laws  of  any  ftate  may  be  well 
juftified  in  permitting  it  to  be  turned  to  the  purpofes  of  pro- 
fit, if  the  convenience  of  fociety  (the  great  end  for  which 
money  was  invented)  fliall  require  it.  And  that  the  allow- 
i^nce  of  moderate  intereft  tends  greatly  to  the  benefit  of  the 

c  Pol'.t,  I.  \.  c,  10.  *'  upon  ufury,  but  unto  thy  brother  thou 

f  Dt'cnfal.  I.  5.  tit.  ig,  "  Hialt  not  lend  upon  ufury."     Dent. 
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fmblic,  efpecially  in  a  trading  country,  v/ill  appear  from  that 
c;enerally  acknowlcged  principle,  that  commerce  cannot  fub- 
fift  without  mutual  and  extcnfive  credit.  UnlciS  money 
therefore  can  be  borrowed,  trade  cannot  be  carried  on  :  and 
if  no  premium  were  allowed  for  the  hire  of  money,  fcv/  pcr- 
fons  v/ould  care  to  lend  it ;  or  at  leaft  the  eafe  of  boirc-v/ing 
at  a  fhort  warning  (which  is  the  life  of  cOiTimerce)  would  be 
entirely  at  an  end.  Thus,  in  the  dark  ages  of  mouicilh  fu- 
perftition  and  civil  tyranny,  when  intereft  Vv^as  laid  under  a 
total  interdidt,  commerce  was  alfo  at  it's  lov/eft  ebb,  and  fell 
entirely  into  the  hands  of  the  Jews  and  Lombards:  but  when 
men's  minds  began  to  be  more  enlarged,  when  true  religion 
and  real  liberty  revived,  commerce  grew  again  into  credit ; 
and  again  introduced  with  itfelf  it's  infeparable  companion, 
the  doctrine  of  loans  upon  intereft. 

And,  really,  confidered  abftradledly  from  this  it's  ufe, 
fince  all  other  conveniences  of  life  m.ay  either  be  bought  or 
hired,  but  money  can  only  be  hired,  there  feems  no  greater 
impropriety  in  taking  a  recompenfe  or  price  for  the  hire  of 
this,  than  of  any  other  convenience.  If  I  borrow  100/.  to 
employ  in  a  beneficial  trade,  it  is  but  eqtjitable  that  the  lender 
fhould  have  a  proportion  of  my  gains.  To  demand  an  exor- 
bitant price  is  equally  contrary  to  confcicncc,  for  the  loan  of 
a  horfe,  or  the  loan  of  a  fum  of  money  :  but  a  reafonable 
equivalent  for  the  temporary  inconvenience,  which  the  owner 
may  feel  by  the  want  of  it,  and  for  the  hazaid  of  his  lofing  it 
entirely,  is  not  more  immoral  in  one  cafe  than  it  is  in  the 
other.  And  indeed  the  abfolutc  prohibition  of  lending  upon 
any,  even  moderate  interell,  introduces  the  very  inconveni- 
cr.ce  which  it  fcems  meant  to  remedy.  The  neceffity  of  in- 
dividuals will  make  borrowing  unavoidable.  Without  fome 
profit  by  law,  there  will  be  but  icw  lenders  :  and  thofe 
principally  bad  men,  who  will  break  through  the  law,  and 
take  a  profit ;  and  then  will  endeavour  to  indemnify  them- 
ielves  from  the  danger  of  the  penalty,  by  making  that  profit 
exorbitant.  Thus,  while  all  degrees  of  profit  were  difcoun- 
tcqanced,  we  find  more  complaints  of  ufury,  and  more  fla- 
grant 
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grant  inftances  of  oppreflion,  than  in  modern  times,  when 
money  may  be  eafily  had  at  a  low  intereft.  A  capital  diftinc- 
tion  muft  therefore  be  made  between  a  moderate  and  exorbi- 
tant profit ;  to  the  former  of  which  we  ufually  give  the  name 
of  intereft,  to  the  latter  the  truly  odious  appellation  of  ufury ; 
the  former  is  neceiTary  in  every  civil  ftate,  if  it  were  but  to 
exclude  the  latter,  which  ought  never  to  be  tolerated  in  any 
well-regulated  fociety.  For,  as  the  whole  of  this  matter  is 
well  fummed  up  by  Grotius  ^,  "  if  the  compenfation  allowed 
"  by  law  does  not  exceed  the  proportion  of  the  hazard  run,  or 
"  the  want  felt,  by  the  loan,  it's  allowance  is  neither  repug- 
"  nant  to  the  revealed  nor  the  natural  law ;  but  if  it  exceeds 
*'  thofe  bounds,  it  is  then  oppreflive  ufury ;  and  though  the 
*'  municipal  laws  may  give  it  impunity,  they  never  can  make 
"itjuft." 

We  fee,  that  the  exorbitance  or  moderation  of  intereft,  for 
money  lent,  depends  upon  twocircumftances;  the  inconveni- 
ence of  parting  with  it  for  the  prefent,  and  the  hazard  of  lofmg 
it  entirely.  The  inconvenience  to  individual  lenders  can  ne- 
ver be  eftimated  by  laws  ;  the  rate  therefore  of  general  inte- 
reft muft  depend  upon  the  ufual  or  general  inconvenience. 
This  refults  entirely  from  the  quantity  of  fpecie  or  current 
money  in  the  kingdom  :  for,  the  more  fpecie  there  is  circu- 
lating in  any  nation,  the  greater  fuperfluity  there  will  be,  be- 
yond what  is  neceffary  to  carry  on  the  bufinefs  of  exchange 
and  the  common  concerns  of  life.  In  every  nation  or  public 
community  there  is  a  certain  quantity  of  money  thus  necefta- 
ry  J  which  a  perfon  well  Ikilled  in  political  arithmetic  might 
perhaps  calculate  as  exa£lly,  as  a  private  banker  can  the  de- 
mand for  running  cafti  in  his  own  fhop  ;  all  above  this  ne- 
ceffary quantity  may  be  fpared,  or  lent,  without  much  incon- 
venience to  the  refpe61;ive  lenders  ;  and  the  greater  this  natio- 
nal fuperfluity  is,  the  more  numerous  will  be  the  lenders,  and 
the  lower  ought  the  rate  of  the  nation^  intereft  to  be  :  but 
where  there  is  not  enough,  or  barely  enough,  circulating 
cafli,  to  anfwer  the  ordinary  ufes  of  the  public,  intereft  will 
be  proportionably  high  ;  for  lenders  will  be  but  few,  as  few 
pan  fubmit  to  the  inconvenience  of  lending. 

^  dcj.  b,  &"  J),  /,  2.  C,  12.  §.  22j  OQ 
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So  alfo  the  hazard  of  an  entire  lofs  has  it's  weight  in  the 
regulation  of  intereft :  hence,  the  better  the  fecuHty,  the 
lower  will  the  intereft  be ;  the  rate  of  intereft  being  generally 
in  a  compound  ratio,  formed  out  of  the  inconvenience,  and 
the  hazard.  And,  as  if  there  were  no  inconvenience,  there 
ihould  be  no  intereft,  but  v/hat  is  equivalent  to  the  intereft, 
fo,  if  there  were  no  hazard,  there  ought  to  be  no  intereft, 
fave  only  what  arifes  from  the  mere  inconvenience  of  lend- 
ing. Thus,  if  the  quantity  of  fpecie  in  a  nation  be  fuch, 
that  the  general  inconvenience  of  lending  for  a  year  is 
computed  to  amount  to  three  fer  cent :  a  man  that  has 
money  by  him  will  perhaps  lend  it  upon  good  perfonal 
fecurity  at  Jive  per  cent,  allowing  two  for  the  hazard  run  ; 
he  will  lend  it  upon  landed  fecurity,  or  mortgage  ^t  four  per 
(Oit,  the  hazard  being  proportionably  lefs;  but  he  will  lend 
it  to  the  ftate,  on  the  maintenance  of  which  all  his  property 
depends,  at  three  per  cent,  the  hazard  being  none  at  all. 

But  fometimes  the  hazard  may  be  greater,  than  the  rate 
Df  intereft  allowed  by  law  will  compenlate.  And  this  gives 
life  to  the  pracflice,  i.  Of  bottomry,  or  refpondentia.  2.  Of 
policies  of  infurance. 

An"d  firft,  bottomry  (which  originally  arofe  from  permit- 
ting the  mafter  of  a  ftiip,  in  a  foreign  country,  to  hypothe- 
cate the  fhip  in  order  to  raife  money  to  refit)  is  in  the  na- 
ture of  a  mortgage  of  a  fhip ;  when  the  owner  takes  up  money 
to  enable  him  to  carry  on  his  voyage,  and  pledges'  the  keel 
or  bottom  of  the  fhip  [pars  pro  ioto)  as  a  fecurity  for  the  repay- 
ment. In  which  cafe  it  is  underftood,  that,  if  the  ftiip  be 
]oft,  the  lender  lofes  alfo  his  whole  money  ;  but,  if  it  returns 
in  fafety,  then  he  ftiall  receive  back  his  principal,  and  alfo 
the  premium  or  intereft  agreed  upon,  however  it  may  exceed 
the  legal  rate  of  intereft.  And  this  is  allowed  to  be  a  valid 
contrail  in  all  trading  nations,  for  the  benefit  of  commerce, 
and  by  reafon  of  the  extraordinary  hazard  run  by  the  lender  ^ 

i  Moll,  de  jur.  m.n.  361.  Malyne  lex  mercat,  b,  I,  c.  31  Cro,  Jac.  208. 
Bynkerih.  quacjl.  jur.  f  rival,    l.  3.  c.  16. 

And 
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And  in  this  cafe  the  fhip  and  tackle,  if  brought  home,  are 
anfwerable  (as  well  as  the  perfon  of  the  borrower)  for  the 
money  lent.  But  if  the  loan  is  not  upon  the  veflel,  but 
upon  the  aoods  and  merchandize,  which  muft  necelFarily  be 
fold  or  exchanged  in  the  courfe  of  the  voyage,  then  only  the 
borrower,  peribnally,  is  bound  to  anfwer  the  contrail ;  who 
therefore  in  this  cafe  is  faid  to  take  up  money  at  7-efpondenUa, 
Thcfe  terms  are  alfo  applied  to  contrails  for  the  repayment 
of  money  borrowed,  not  on  the  (hip  and  goods  only,  but  on 
the  mere  hazard  of  the  voyage  itfelf ;  when  a  man  lends  a 
merchant  1000/.  to  be  employed  in  a  beneficial  trade,  with 
condition  to  be  repaid  with  extraordinary  intereft,  in  cafe 
fuch  a  voyage  be  fafcly  performed  ^  :  which  kind  of  agree- 
jnent  is  fometimes  czWt^  focnus  nauticum^  and  fometimes  ufu- 
ra  maritimaK  But,  as  this  gave  an  opening  for  ufurious 
and  gaming  contrails,  efpecially  upon  long  voyages,  it  was 
enailcd  by  the  flatute  19  Geo.  II.  c.  -^7.  that  all  monies  lent 
on  bottomry  or  at  rejpondentia,  on  velTels  bound  to  or  from 
the  Eaft  Indies,  fhall  be  exprefsly  lent  only  upon  the  fhip  or 
upon  the  merchandize  ;  that  the  lender  fhall  have  the  benefit 
of  falvage  ;  and  that  if  the  borrower  has  not  on  board  effecls 
to  the  value  of  the  fum  borrowed,  he  fliall  be  refponfible  to 
the  lender  for  fo  much  of  the  principal  as  hath  not  been  laid 
our,  with  legal  intereft  and  all  other  charges,  though  the 
fhip  and  merchandize  be  totally  loft. 

Secondly,  a  policy  of  infurance  is  a  contrail  between  A 
and  B,  that,  upon  A's  paying  a  premium  equivalent  to  the 
hazard  run,  B  will  indemnify  or  infure  him  againft  a  parti- 
cular event.  This  is  founded  upon  one  of  the  fame  princi- 
ples as  the  doilrine  of  intereft  upon  loans,  that  of  hazard; 
but  not  that  of  inconvenience.  For  if  I  infure  a  ftiip  to  the 
Levant,  and  back  again,  zt  Jive  per'  cent ;  here  I  calculate  the 
chance  that  flie  performs  her  voyage  to  be  twenty  to  one 
againft  her  being  loft:  and,  if  fhe  be  loft,  I  lofe  100/.  and  get 
5/.  Now  this  is  much  the  fame  as  if  I  lend  the  merchant 
ijvhofe  whole  fortunes  are  embarked  in  this  vefiel,  100/.  at 

*  1  SiJ.  27,  1  Mollcy  iliU,     Malyne  liid, 

the 
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the  rate  of  eight  per  cent.  For  by  a  loan  I  fiiould  be  imme- 
diately out  of  my  money,  the  inconvenience  of  which  we 
have  computed  equal  to  three  per  cent :  if  therefore  I  had  ac- 
tually lent  him  100  /,  I  muft  have  added  3  I.  on  the  fcore  of 
inconvenience,  to  the  5  /  allowed  for  the  hazard,  which  to- 
gether would  have  made  8  /.  But,  as  upon  an  infurance,  I 
am  never  out  of  my  money  till  the  lofs  adlually  happens,  no- 
thing is  therein  allowed  upon  the  principle  of  inconvenience, 
but  nil  upon  the  principle  of  hazard.  Thus  too,  in  a  loan, 
if  the  chance  of  repayment  depends  upon  the  borrower's  life, 
it  is  frequent  (befides  the  ufual  rate  of  intereft)  for  the  bor- 
rower to  have  his  life  infured  till  the  time  of  repayment ;  for 
which  he  is  loaded  with  an  additional  premium,  fuited  to  his 
age  and  conftitution.  Thus,  if  Sempronius  has  only  an  an- 
nuity for  his  life,  and  would  borrow  100/.  of  Titius  for  a 
year ;  the  inconvenience  and  general  hazard  of  this  loan,  we 
have  feen,  are  equivalent  to  5  /.  which  is  therefore  the  legal 
intereft  :  but  there  is  alfo  a  fpecial  hazard  in  this  cafe  ;  for, 
if  Sempronius  dies  within  the  year,Titius  mufl  lofe  the  whole 
of  his  1 00  A  Suppofe  this  chance  to  be  as  one  to  ten  :  it  will 
follov/  that  the  extraordinary  hazard  is  worth  10/.  more  and 
therefore  that  the  reafonable  rate  of  intereft  in  this  cafe  would 
ht  fifteen  per  cent.  But  this  the  law,  to  avoid  abufes,  will  not 
permit  to  be  taken  :  Sempronius  therefore  gives  Titius  the 
]ender  only  5  /,  the  legal  intereft  ;  but  applies  to  Gaius  an  in- 
furer,  and  gives  him  the  other  10/,  to  iiidcmnify  Titius  againft 
the  extraordinary  hazard.  And  in  this  manner  may  any  ex- 
traordinary or  particular  hazard  be  provided  againft,  which 
the  eftablifhcd  rate  of  intereft  will  not  reach  ;  that  being 
calculated  by  the  ftate  to  anfwer  only  the  ordinary  and 
general  hazard,  together  with  the  lender's  inconvenience  in 
parting  with  his  fpecie  for  the  time.  But,  in  order  to  pre- 
x'ent  thefe  infurances  from  being  turned  into  a  mifchievous 
kind  of  gaming,  it  is  enabled  by  ftatute  14  Geo.  III.  c.  48. 
that  no  infurance  fliall  be  made  on  lives,  or  on  any  other 
event,  wherein  the  party  infured  hath  no  intereft  j  that  in 
all  policies  the  name  of  fuch  i^terefted  party  fiiall  be  in- 

ferted  ;, 
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ferted  ;  and  nothing  more  fhall  be  recovered  thereon  than 
the  amount  of  the  intereft  of  the  infured. 

This  doth  not  however  extend  to  marine  infurances, 
which  were  provided  for  by  a  prior  law  of  their  own, 
and  the  learning  relating  to  which  hath  of  late  years  been 
greatly  improved  by  a  feries  of  judicial  decifions,  which 
have  now  eftablifhed  the  law  in  fuch  a  variety  of  cafes,  that 
(if  well  and  judicioufly  collected)  they  would  form  a  very 
complete  title  in  a  code  of  commercial  jurifprudence.  But, 
being  founded  on  equitable  principles,  which  chiefly  refult 
from  the  fpecial  circumftances  of  the  cafe,  it  is  not  cafy  to  re- 
duce them  to  any  general  heads  in  mere  elementary  inRitutcs. 
Thus  much  may  however  be  faid  ;  that,  being  contracts,  the 
very  eflence  of  which  confifts  inobferving  the  pureft  good  faith 
and  integrity,  that  are  vacated  by  any  the  leaft  fhadow  of  fraud 
or  undue  concealment :  and,  on  the  other  hand,  being  much 
for  the  benefit  and  extenfion  of  trade,  by  diftributing  the  lofs 
or  gain  among  a  number  of  adventurers,  they  are  greatly  en- 
couraged and  protefted  both  by  common  law  and  acts  of  par- 
liament. But,  as  a  practice  had  obtained  of  infuring  large  fums 
without  having  any  property  on  board,  which  were  called  in- 
surances, interejl  or  no  iiiterejl ;  and  alfo  of  infuring  the  fame 
goods  feveral  times  over ;  both  of  which  were  a  fpecies  of 
gaming,  without  any  advantage  to  commerce,  and  were  de- 
nominated wagering  policies  :  it  is  therefore  enafted  by  the 
ftatiite  19  Geo.  II.  c.  37.  that  all  infurances,  interelt  or 
no  intereft,  or  without  farther  proof  of  intereft  than  the 
policy  itfelf,  or  by  way  of  gaming  or  wagering,  or  with- 
out benefit  of  falvage  to  the  infurer,  all  which  had  th<j 
fame  pernicious  tendency)  fhall  be  totally  null  and  void, 
except  upon  privateers,  or  fhips  on  the  Spanifli  and  Portu- 
guefe  trade,  for  reafons  fufficiently  obvious ;  and  that  no  re- 
affurance  {hall  be  lawful,  except  the  former  infurer  fhall  be  in- 
folvent,  a  bankrupt,  or  dead  ;  and  laftly  that,  in  the  Eaft  India 
trade,  the  lender  of  money  on  bottomry,  or  at  j-efpondentia^ih^li 
;alone  have  a  right  to  be  infured  for  the  money  lent,  and  the 

borrower 
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borrower  fhall  (in  cafe  of  a  lofs)  recover  no  more  upon  any 
Infurance  thiin  the  furplus  of  his  property,  above  the  value 
of  his  bottomry  or  refpondeniia  bond.  But,  to  return  to  the 
doiStrine  of  common  intereft  on  loans  : 

Upon  the  two  principles  of  inconvenience  and  ha- 
zard, compared  together,  different  nations  have  at  diffe- 
rent times  cftabliflied  different  rates  of  intereft.  The  Ro- 
mans at  one  time  allowed  centejimae)  one  per  cent  monthly 
or  twelve  per  cent  per  annum^  to  be  taken  for  common 
loans ;  but  Juftinian  ™  reduced  it  to  irientes^  or  one 
third  of  the  as  or  centefimae,  that  is,  four  per  cent -^  but 
allowed  higher  intereft  to  be  taken  of  merchants,  be- 
caufe  there  the  hazard  was  greater".     So  too  Grotius  in- 


*n  Cbi/.  4.  32.  26,    iVi/T', 5?,34,  35.  for underfi-anJing  the  civilians,   butalfo 

11  A  fhort  explication  of  thefj  terms,  the  more  claffical  writers,  v.  ho  perpe- 

aud  of  the  divifion  of  the  Roman  ar,  tually  refer  to  this  diftribution.    Thus 

will  be  ufeful  to  the  lludent,  not  only  Horace,  ad  Pijoncs.  325. 

Ramani  puer'i  lofgU  rathnibui  affem 
Difcunt  in  psites  centum  dlductre,    Dkat 
Filius  A!i>im,  Ji  de  quincunce  remota  cjl 
Uiicia,  quid  Juperet .?  potcrat  dixijji,  triens  :  cv, 
RempoterisftiT'varetuam'.   redit  \ii\c\i,  quid  Jit  I' 
Semis. . 

It  IS  therefore  to  be  obferved,  that,  in  cording  to  the  relation  they  bore  to  thi? 
calculating  the  rate  of  intereft,  the  Ro-  centcfimal  ufury,  or  ujurae  affa :  for 
mans  divided  the  principal  fum  into  an  the  feveral  multiples  of  the  unciae,  or 
hundred  parts  5  one  of  which  they  al-  duodecimal  parts  of  the  as,  were  known 
lowed  to  be  taken  monthly :  and  this,  by  different  names  according  to  their 
which  was  the  highefl  rate  of  intereft  different  combinations  ;  fextjtis,  qua' 
permitted,  they  called  ufurae  centejimae,  draus,  triem,  quincunx,  feniis,  Jeptunx, 
amounting  yearly  to  twelve  per  cent.  bes,  dodrans,  dcxtatts,  deunx,  containing 
Now  as  the  as,  or  Roman  pound,  was  refpeiSively  2,  3,  4,  5,  6,  7,  8,  9,  10,  n 
commonly  ufed  to  exprefs  any  integral  unciae  or  duodecimal  parts  of  an  as. 
fum,  and  was  divifible  into  twelve  parts  {Ff.  28.  5.  50.  §.  2.  Ciavin.  orig. 
or:/wndc,  therefore  the te  twelve  monthly  jur.  civ.  /.  2.  §.470  This  berng  pre- 
payments or  uKcijs  were  held  to  amount  mifed,  the  following  table  will  clearly 
annually  to  one  pound,  or  as  ufurarius ;  exhihit  at  once  the  fubdivifions  oi  the 
and  fo  the  ujurae  ajj'cs  were  fynonymous  as,  and  the  denominations  of  the  rate 
to  the  ujurae  centefimae.  And  all  lower  of  intereft. 
rates  of  intereft  were  denominated  ac- 

Us  u  B  as; 
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forms  us  ",  that  in  Holland  the  rate  of  intereft  was  then  eight 
per  cent,  in  common  loans,  but  twelve  to  merchants.  Our 
law  eflabliflics  one  ftandard  for  all  alike,  where  the  pledge  or 
fecurity  itfelf  is  not  put  in  jeopardy ;  left,  under  the  general 
pretence  of  vague  and  indeterminate  hazards,  a  door  iliould 
be  opened  to  fraud  and  ufury  :  leaving  fpccific  hazards  to 
be  provided  againft  by  fpecific  infurances,  or  by  loans 
upon  refpondentia,  or  bottomry.  But  as  to  the  rate  of  legal 
irttereft,  it  has  varied  and  decreafed  for  two  hundred  years 
paft,  according  as  the  quantity  of  fpecie  in  the  kingdom 
has  increafed  by  acceffions  of  trade,  the  introdu6lion  of 
paper  credit,  and  other  circumftances.  The  ftatute  37  Hen. 
VHI.  c.  g.  confined  intereft  to  ten  per  cent,  and  fo  did  the 
ftatute  i3Eliz.  c.  8.  But  as,  through  the  encouragements 
given  in  her  reign  to  commerce,  the  nation  grew  more 
wealthy,  fo  under  her  fuccclTor  the  ftatute  21  Jac.  I.  c.  17. 
reduced  it  to  eight  per  cent ;  as  did  the  ftatute  12  Car.  H.  c. 
13.  to  fix  :  and  laftly  by  the  ftatute  12  Ann.  ft.  2.  c.  16.  it 
was  brought  down  to  five  per  cent,  yearly,  which  is  now  the 
extremity  of  legal  intereft  that  can  be  taken.  But  yet,  If  a 
contrail  which  carries  intereft,  be  made  in  a  foreign  coun- 
try, our  courts  will  direft  the  payment  of  intereft  according 
to  the  lav/  of  that  country  in  which  the  contrail:  was  made  ?. 
Thus  Irifli,  American,  Turkiih,  and  Indian  intereft,  have 

UsuRAE.                          Partes  As3Is.  per   annum 

Afjii,  finJtkCmtefimai     "  "  integer     —  — 12  f>cr  cets:. 
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been  allowed  in  onr  courts  to  the  amount  of  even  twelve 
per  cent.  For  the  moderation  or  exorbitance  of  intereft  de- 
pends upon  local  circumftances  j  and  the  refufal  to  inforce 
fuch  contracts  would  put  a  flop  to  all  foreign  trade.  And, 
by  ftatute  14  Geo.  III.  c.  79.  all  mortgages  and  other  fe- 
curities  upon  eftates  or  other  property  in  Ireland  or  the 
plantations,  bearing  interett  not  exceeding  fix  per  cent,  fhall 
be  legal ;  though  executed  in  the  kingdom  of  Great  Britain  : 
unlefs  the  money  lent  fhall  be  known  at  the  time  to  exceed 
the  value  of  the  thing  in  pledge ;  in  which  cafe  alfo,  to 
prevent  ufurious  contrails  at  home  under  colour  of  fuch 
foreign  fecurities,  the  borrower  fhall  forfeit  treble  the  fum 
fo  borrowed. 

4.  The  laft  general  fpecies  of  contrails,  which  I  have 
to  mention,  is  that  of  debt ;  whereby  a  chofe  in  action,  or 
right  to  a  certain  fum  of  money,  is  mutually  acquired  and 
loft'5.  This  may  be  the  counterpart  of,  and  arife  from, 
any  of  the  other  fpecies  of  contrails.  As,  in  cafe  of  a 
fale,  where  the  price  is  not  paid  in  ready  money,  the  ven- 
dee becomes  indebted  to  the  vendor  for  the  fum  agreed  on ; 
and  the  vendor  has  a  property  in  this  price,  as  a  chofe  in 
ailion,  by  means  of  this  contrail  of  debt.  In  bailment, 
if  the  bailee  lofes  or  detains  a  fum  of  money  bailed  to  him 
for  any  fpecial  purpofe,  he  becomes  indebted  to  the  bailor 
in  the  fame  numerical  fum,  upon  his  implied  contrail,  that 
hs  fhould  execute  the  trufl  repofed  in  him,  or  repay  the 
money  to  the  bailor.  Upon  hiring  or  borrowing,  the  hirer 
or  borrower,  at  the  fame  time  that  he  acquires  a  property 
in  the  thing  lent,  may  alfo  become  indebted  to  the  lender, 
upon  hib  contrail  to  reflore  the  money  borrowed,  to  pay 
the  price  or  premium  ot"  the  loan,  the  hire  of  the  horfe, 
or  the  like.  Any  contrail  in  fliort  whereby  a  determinate 
fum  of  money  becomes  due  to  any  perfon,  and  is  not  paid 
but  remains  in  ailion  merely,  is  a  conrrail  of  debt.  And, 
taken  in  this  light,  it  comprehends  a  great  variety  of  acquifi- 
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tion  ;   being  ufually  divided  into  debts  of  record,  debts  by  fpe-^ 
da/3  and  debts  by /tmple  contradl. 

A  DEBT  of  record  is  a  Turn  of  money,  which  appears  to 
be  due  by  the  evidence  of  a  court  of  record.  Thus,  when 
any  fpecific  fum  is  adjudged  to  be  due  from  the  defendant 
to  the  plaintiff,  on  an  adlion  or  fuit  at  law  ;  this  is  a  con- 
tratSl  of  the  higheft  nature,  being  cflabliflicd  by  the  fen- 
tence  of  a  court  of  judicature.  Recognizances  alfo  are  a 
fum  of  money,  recognized  or  acknowleged  to  be  due  to  the 
crown  or  a  fubje<^,  in  the  prefence  of  fome  court  or  magif- 
trate,  with  a  condition  that  fuch  acknowlegement  fhall  be 
void  upon  the  appearance  of  the  party,  his  good  behaviour, 
or  the  like :  and  thefe,  together  with  ftatutes  merchant  and 
ftatutes  ftaple,  ^c,  if  forfeited  by  non-performance  of  the 
condition,  are  alfo  ranked  among  this  firft  and  principal  clafs 
of  debts,  viz.  debts  of  record  ;  fince  the  contraft,  on  which 
they  are  founded,  is  witncHcJ  by  the  higheft  kind  of  evidenccj 
viz.  by  matter  of  record. 

Debts  by  fpedahy,  or  fpecial  contract,  arc  fuch  whereby 
a  fum  of  money  becomes,  or  is  acknowleged  to  be,  due  by 
deed  or  inftrument  under  fe:i].  Such  as  by  deed  of  covenant, 
by  deed  offalc,  by  leafe  rcferving  rent,  or  by  bond  or  obli- 
gation :  which  Lift  wc  took  occafion  to  explain  in  the  twen- 
tieth chapter  of  the  prefcnt  book ;  and  then  fliewed  that  it  is 
an  acknowlegement  or  creation  of  a  debt  from  the  obligor  to 
the  obligee,  unlefs  the  obligor  performs  a  condition  thereunto 
ufually  annexed,  as  the  payment  of  rsnt  or  money  borrowed, 
the  obfervance  of  a  covenant,  and  the  like;  on  failure  of 
which  the  bond  becomes  forfeited  and  the  debt  becomes  due 
in  law.  Thefe  are  looked  upon  as  the  next  clafs  of  debts 
after  thofe  of  record,  being  confirmed  by  fpecial  evidence, 
under  feal. 

Debts  by  fimpk  contrail  are  fuch,  where  the  contrail 
upon  which  the  obligation  arifes  is  neither  afcertained  by 
matter  of  record,  nor  yet  by  deed  or  fpecial  inftrument,  but 
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by  mere  oral  evidence,  the  moft  fimple  of  any ;  or  by  notes 
unfealed,  which  are  capable  of  a  more  eafy  proof,  and  (there- 
fore only)  better,  than  a  verbal  promife.  It  is  eafy  to  fee 
into  what  a  vaft  variety  of  obligations  this  laft  clafs  may  be 
branched  out,  through  the  numerous  contrails  for  money, 
which  are  not  only  exprefled  by  the  parties,  but  virtually 
implied  in  law.  Some  of  thefe  we  have  already  occafionally 
hinted  at ;  and  the  reft,  to  avoid  repetition,  muft  be  referred 
to  thofe  particular  heads  in  the  third  book  of  thefe  commen- 
taries, where  the  breach  of  fuch  contradts  will  be  confidered. 
I  fhall  only  obferve  at  prefent,  that  by  the  ftatute  29  Car.  II, 
c.  3.  no  executor  or  adminiftrator  fhall  be  charged  upon  any 
fpecial  promife  to  anfwer  damages  out  of  his  own  eftate,  and 
no  perfon  fhall  be  charged  upon  any  promife  to  anfwer  for 
the  debt  or  default  of  another,  or  upon  any  agreement  in 
confideration  of  marriage,  or  upon  any  contract  or  fale  of 
any  real  eftate,  or  upon  any  agreement  that  is  not  to  be  per- 
formed within  one  year  from  the  making  ;  imlefs  the  agree- 
ment or  fome  memorandum  thereof  be  in  writing,  and  figned 
by  the  party  himfelf  or  by  his  authority. 

But  there  is  one  fpecies  of  debts  upon  fimple  contrafl, 
which,  being  a  tranfa6tion  now  introduced  into  all  forts  of 
civil  life,  under  the  name  of  paper  credit^  deferves  a  more 
particular  regard.  Thefe  are  debts  by  bills  of  exchange ^  and 
promijfory  notes. 

A  Bi  LL  of  exchange  is  a  fecurity,  originally  invented  among 
merchants  in  different  countries,  for  the  more  eafy  remittance 
of  money  from  the  one  to  the  other,  which  has  fince  fpread 
itfelf  into  almoft  all  pecuniary  tranfadtions.  It  is  an  open 
letter  of  requeft  from  one  man  to  another,  defiring  him  to 
pay  a  fum  named  therein  to  a  third  perfon  on  his  account  j 
by  which  means  a  man  at  the  moft  diftant  part  of  the  world 
may  have  money  remitted  to  him  from  any  trading  country. 
If  A  lives  in  Jamaica,  and  owes  B  who  lives  in  England 
1000/,  now  if  C  be  going  from  England  to  Jamaica,  he 
may  pay  B  this  loc©/,  and  take  a  bill  of  exchange  drawn  by 
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B  in  England  upon  A  in  Jamaica,  and  receive  it  when  he 
comes  thither.  Thus  does  B  receive  his  debt,  at  any  diftance 
of  place,  by  transferring  it  to  C  ;  who  carries  over  his  money 
in  paper  credit,  without  danger  of  robbery  or  lofs.  This 
method  is  faid  to  have  been  brought  into  general  ufe  bv  the 
Jews  and  Lombards,  when  banifiied  for  their  ufury  and  other 
vices  ;  in  order  the  more  ealily  to  draw  their  effects  out  of 
France  and  England,  into  thofe  countries  in  which  they  had 
chofen  to  refide.  But  the  invention  of  it  was  a  little  earlier  : 
for  the  Jews  were  baniftied  out  of  Guienne  in  1287,  and  out 
of  England  in  1290';  and  in  1236  the  ufe  of  paper  credit 
■Was  introduced  into  the  Mogul  empire  in  China '.  In  com- 
mon fpeech  fuch  a  bill  is  frequently  called  a  draughty  but  a 
hill  of  exchange  is  the  more  legal  as  well  as  mercantile  expref- 
fion.  The  perfon  however,  who  writes  this  letter,  is  called 
in  law  the  draiuer^  and  he  to  whom  it  is  written  the  drawee ; 
and  the  third  perfon,  or  negotiator,  to  whom  it  is  payable 
(whether  fpecially  named,  or  the  Zi^^^rtr  generally)  is  called 
the  payee. 

These  bills  are  either  foreign,  or  inland;  foreign,  when 
drawn  by  a  merchant  refiding  abroad  upon  his  correfpondent 
in  England,  or  viceverfa\  and  inland^  when  both  the  drawer 
■and  the  drawee  refide  within  the  kingdom.  Formerly  foreign 
bills  of  exchange  were  much  more  regarded  in  the  eye  of  the 
law  than  inland  ones,  as  being  thought  of  more  public  con- 
cern in  the  advancement  of  trade  and  commerce.  But  now 
by  two  ftatutes,  the  one  9  &  10  W.  III.  c.  17.  the  other 
3  &  4  Ann.  c.  9.  inland  bills  of  exchange  are  put  upon  the 
fame  footing  as  foreign  ones  ;  what  was  the  law  and  cuftom 
of  merchants  with  regard  to  the  one,  and  taken  notice  of 
merely  as  fuch ',  being  by  thofe  ftatutes  exprefsly  ena6led 
with  regard  to  the  other.  So  that  there  is  now  in  law  no 
manner  of  difference  between  them. 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  di- 
re<Sl  engagement  in  writing,  to  pay  a  fum  fpecified  at  the 
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time  therein  limited  to  a  perfon  therein  named,  or  fometimes 
to  his  order,  or  often  to  the  bearer  at  large.  Thefe  alfo  by 
the  fame  flatute  3  &  4  Ann.  c.  9.  are  made  aflignable  and 
indorfable  in  like  manner  as  bills  of  exchange. 

The  payee,  we  may  obferve^  either  of  a  bill  of  exchange 
or  promiffory  note,  has  clearly  a  property  vefted  in  him  (not 
indeed  in  poffeffion  but  in  a6tion)  by  the  exfrafs  contrail  of 
the  drawer  in  the  cafe  of  a  promiffory  note,  and,  in  the  cafe 
of  a  bill  of  exchange,  by  his  implied  contrail  j  viz.  that, 
provided  the  drawee  does  not  pay  the  bill,  the  drawer  will : 
for  which  reafon  it  is  ufual,  in  bills  of  exchange,  to  exprefs 
that  the  value  thereof  hath  been  received  by  the  drawer  "  :  in 
order  to  fhew  the  confideration,  upon  which  the  implied, 
contract  of  repayment  arifes.  And  this  property,  fo  vefted, 
eiav  be  transferred  and  affigned  from  the  payee  to  any  other 
unan  ;  contrary  to  the  general  rule  of  the  common  law,  that 
no  chofe  in  adtion  is  aflignable  :  which  aflignment  is  the  life 
©f  paper  credit.  It  may  therefore  be  of  fome  ufe,  to  mention 
a  itv:  of  the  principal  incidents  attending  this  transfer  or 
aflignment,  in  order  to  make  it  regular,  and  thereby  to  charga 
the  drawer  with  the  payment  of  the  debt  to  other  perfons 
ihan  thofe  with  whom  he  originally  con-trailed. 

I N  the  firft  place  then  the  payee,  or  perfon  to  whom  or 
whofe  order  fuch  bill  of  exchange  or  promiiTory  note  is  pay- 
able, may  by  indorfement,  or  writing  his  name  in  dorfo  or 
on  the  back  of  it,  affign  over  his  whole  property  to  the 
bearer,  or  elfc  to  another  perfon  by  name,  either  of  whom  is 
then  called  the  indorfee  ;  and  he  may  aflign  the  fame  to 
another,  and  fo  on  iji  infinitum.  And  a  promiflbry  note, 
payable  to  A  or  hearer^  is  negotiable  without  any  indorfe- 
tnent,  and  payment  thereof  may  be  demanded  by  any  bearer 
of  it  ^.  But,  in  cafe  of  a  bill  of  exchange,  the  payee,  or 
the  indorfee,  (whether  it  be  a  general  or  particular  indorfe- 
ment) is  to  go  to  the  drawee,  and  offer  his  bill  for  acceptance; 
which  acceptance  (fc.as  to  charge  the  drawer  with  cofts) 
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muft  be  in  writing,  under  or  on  the  back  of  the  bill.  If  the 
drawee  accepts  the  bill,  either  verbally  or  in  writing  ^""^  he 
then  makes  himfclf  liable  to  pay  it;  this  being  now  a  con- 
trail on  his  fide,  grounded  on  an  acknowlegement  that  the 
drawer  has  cfFedls  in  his  hands,  or  at  leaft  credit  fufficient  to 
warrant  the  payment.  If  the  drawee  refufcs  to  accept  the 
bill,  and  it  be  of  the  value  of  20/.  or  up«vards,  and  exprcftcd 
to  be  for  value  received,  the  payee  or  indorfse  may  protell  it 
{or  mn-actcpiance :  which  protcft  mufl  be  made  in  writing, 
under  a  copy  of  fuch  bill  of  exchange,  by  feme  notary 
public  ;  or,  if  no  fuch  notary  be  refident  in  the  place,  theu 
by  any  other  fubftantial  inhabitant  in  the  prefence  of  two 
credible  witneffes  ;  and  notice  of  fuch  proteft  maft,  within 
fourteen  days  after,  be  given  to  the  drawer. 

But,  in  cafe  fuch  bill  be  accepted  by  the  drawee,  and 
after  acceptance  ke  fiiils  or  refufcs  to  pay  it  within  three  days 
after  it  becomes  due  (which  three  days  are  called  days  of 
grace)  the  payee  or  indorfee  ns  then  to  get  it  protefled  for 
non-paymenty  in  the  fame  manner  and  by  the  fame  perfoni 
who  arc  to  proteft  it  in  cafe  of  non-acceptance  :  and  fuch 
proteft  muft  alfo  be  notified,  within  fourteen  days  after,  to 
the  drawer.  And  he,  on  producing  fuch  proteft,  cither  of 
non-acceptance  or  non-payment,  is  bound  to  make  good  to 
the  payee,  or  indorfeie,  not  only  the  amount  of  the  faid  bills, 
(which  he  is  bound  to  do  within  a  reafonable  time  after  non- 
payment, without  any  proteft,  by  the  rules  of  the  common 
law")  but  alfo  intereft  and  all  charges,  to  be  computed  from 
the  time  of  making  fuch  proteft.  But  if  no  proteft  be  made 
or  notified  to  the  drawer,  and  any  damage  accrues  by  fuch 
fiegleft,  it  fliall  fall  on  the  holder  of  the  bill.  The  bill, 
when  refufed,  muft  be  demanded  of  the  drawer  as  foon  as 
conveniently  rrtay  be  :  for  though,  when  one  draws  a  bill  of 
exchange,  he  fubje6ls  himfelf  to  the  payment,  if  the  perfon 
on  whom  it  is  drawn  refufes  either  to  accept  or  pay,  yet  that 
is  with  this  limitation,  that  if  the  bill  be  not  paid,  when  due, 
the  perfon  to  whom  it  is  payable  fliall  in  convenient  time  give 

■''  Sira.  loocu  X  Lcrd  Raym,  993. 

F  f  3  the 


47^  '^^^    Rights  Book  II. 

the  dra^ver  notice  thereof;  for  otherwife  the  law  will  imply 
it  paid  :  fince  it  would  be  prejudicial  to  commerce,  if  a  bill 
might  rife  up  to  charge  the  drawer  at  any  diftance  of  time  ; 
when  in  the  mean  time  all  reckonings  and  accounts  may  be 
adjufted  between  the  drawer  and  the  drawee  y. 

If  the  bill  be  an  indorfed  bill,  and  the  indorfee  cannot  get 
the  drawee  to  difcharge  it,  he  may  call  upon  either  the  drawer 
ortheindorfor,  or  if  the  bill  has  been  negotiated  thfoughmany 
hands,  upon  any  of  the  indorfors  ;  for  each  indorfor  is  a 
warrantor  for  the  payment  of  the  bill,  which  is  frequently 
taken  in  payment  as  much  (or  more)  upon  the  credit  of  the 
indorfor,  as  of  the  drawer.  And  if  fuch  indorfor,  fo  called 
upon,  has  the  names  cf  one  or  more  indorfors  prior  to  his 
own,  to  each  of  whom  he  is  properly  an  indorfee,  he  is  alfo 
at  liberty  to  call  upon  any  of  them  to  make  him  fatlsfaclion  j 
and  fo  upwards.  But  the  firfl;  indorfor  has  nobody  to  refort 
to,  but  the  drawer  only. 

What  has  been  faid  of  bills  of  exchange  Is  applicable  alfq 
to  promiffbry  notes,  that  are  indorfed  over,  and  negotiated 
from  one  hand  to  another :  only  that,  in  this  cafe,  as  there 
is  no  drawee,  there  can  be  no  proteft  for  non-acceptance  j  or 
rather,  the  law  confiders  a  promiffory  note  in  the  light  of  ^ 
bill  drawn  by  a  man  upon  himfelf,  and  accepted  at  the  time 
of  drawing.  And,  in  cafe  of  non  payment  by  the  drawer, 
the  feveral  indorfees  of  a  promilfory  note  have  the  fame 
fcmedy,  as  upon  bills  of  exchange,  againft  the  prior  indorfors, 
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Chapter     the     thirty     first. 
Of    title    by    BANKRUPTCY. 


THE  preceding  chapter  having  treated  pretty  largely 
of  the  acquifition  of  perfonal  property  by  feveral 
commercial  methods,  we  from  thence  fhall  be  eafily  led  to 
take  into  our  prefent  confideration  a  tenth  method  of  trans- 
ferring property,  which  is  that  of 

X.  Bankruptcy  ;  a  title  which  we  before  lightly  touch- 
ed upon ",  fo  far  as  it  related  to  the  transfer  of  the  real  ef- 
tate  of  the  bankrupt.  At  prefent  we  are  to  treat  of  it  more 
minutely,  as  it  principally  relates  to  the  difpofition  of  chat- 
tels, in  which  the  property  of  perfons  concerned  in  trade 
more  ufually  confifts,  than  in  lands  or  tenements.  Let  us 
therefore  firft  of  all  confider,  i.  IVho  may  become  a  bankrupt : 
2.  What  a^s  make  a  bankrupt  :  3.  The  proceedings  on  a 
commiidion  of  bankrupt :  and,  4.  In  what  manner  an  eftate 
in  goods  and  chattels  may  be  transferred  by  bankruptcy. 

I.  Who  may  become  a  bankrupt.  A  bankrupt  was  be- 
fore*^ defined  to  be  "  a  trader,  who  fecretes  himfelf,  or  does 
*'  certain  other  aiis,  tending  to  defraud  his  creditors."  He 
was  formerly  confidered  merely  in  the  light  of  a  criminal  or 
offender "^j  and  in  this  fpirit  we  are  told  by  fir  Edward  Coke'', 
that  we  have  fetched  as  well  the  name,  as  the  wickednefs, 

a  See  pag.  2S5,  «  Stat.  1  Jac.  I.  e,  15.  ^.  17, 

*  Uid,  *  4  Inft,  277. 
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of  bankrupts  from  foreign  nations  ^.  But  at  prefent  the  laws 
of  bankruptcy  are  confidered  as  laws  calculated  for  the  benefit 
of  trade,  and  founded  on  the  principles  of  humanity  as  well 
as  jullice;  and  to  that  end  they  confer  fome  privileges,  not 
only  on  the  creditors,  but  alfo  on  the  bankrupt  or  debtor 
himfelf.  On  the  creditors ;  by  compelling  the  bankrupt  to 
give  up  all  his  effects  to  their  ufe,  without  any  fraudulent 
concealment :  on  the  debtor ;  by  exempting  him  from  the 
rigor  of  the  general  law,  whereby  his  perfon  might  be  con- 
fined at  the  difcretion  of  his  creditor,  though  in  reality  he 
has  nothing  to  fatisfy  the  debt :  whereas  the  law  of  bank- 
rupts, taking  into  confideration  the  fudden  and  unavoidable 
accidents  to  which  men  in  trade  are  liable,  has  given  them 
the  liberty  of  their  perfons,  and  fome  pecuniary  emoluments, 
upon  condition  they  furrender  up  their  whole  eftate  to  be  di- 
vided among  their  creditors. 

In  this  refpedl  our  legiflature  feems  to  have  attended  to  the 
example  of  the  Roman  law.  I  mean  not  the  terrible  law  of 
the  twelve  tables  j  whereby  the  creditors  might  cut  the 
debtor's  body  into  pieces,  and  each  of  them  take  his  pro- 
portionable fhare  :  if  indeed  that  law,  de  deb'ttsre  in  partes 
fecandoy  is  to  be  underftood  in  fo  very  butcherly  a  light ;  which 
many  learned  men  have  with  reafon  doubted  ^.  Nor  do  I 
mean  thofc  lefs  inhuman  laws  (if  they  may  be  called  fo,  as 
their  meaning  is  indifputably  certain)  of  imprifoning  the 
debtor's  perfon  in  chains ;  fubjefting  him  to  flripes  and  hard 
labour,  at  the  mercy  of  his  rigid  creditor  ;  and  fometimes 
felling  him,  his  wife,  and  children,  to  perpetual  foreign  fla- 
very  trans  Tiber im^:  an  opprefiion,  which  produced  (o  many 

c  The  word  itfelf  is  derived  from  the  firft  Enghfli  ftatute  concerning  this  of- 

word  liaticus  or  banqtte,  which  iignifies  fence,  34  Hen.  VUI,  c.  4.    "  againft 

the   table  or   counter  of    a   tradefman  "  fuch  perfons  as  do  make  bankrupt," 

(Dufrei'iie.  I.  969.)  and  ruptus,  broken  j  is  a  literal  trandation  of  t!ie  French  idi- 

denoting  thereby  one  whofe  ihop  or  place  om,  qui  font  banque  route. 

of  trade  is  broken  and  gone  ;    thcugh  ^  Taylor.  Commait.  ht  L.  dLcemuirah 

others  rather  chcofe  to  adopt  the  word  Bynker/h,  Objanj.  Jur.I.  1.     Heinecc. 

route,  which  in  French  fignifies  a  trace  Ant'iq.  Ill,  30.  4. 

or  track,  and  tell  us  that  a  bankrupt  is  g  In  Pegu,  and  the  adjacent  countries 

one  who  hath  removed  hjs  banque,  leav-  in  Eaft  India,   the  creditor  is  entitled  to 

jng  but  a  trace  behind.    (4  Ind.  277,)  J^fp'^^  of  the  debtor  himfelf,  and  hke- 

And  it  is  obfeivabls  that  the  title  of  the  wile  of  his  v/ife  and  children  3  infomuch 

that 
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popular  infurre<£lIonSj  and  feceflions  to  the  mons  facer.  But 
I  mean  the  law  o{ cejfton^  introduced  by  the  chriftian  empe- 
rors ;  whereby,  if  a  debtor  ceded^  or  yielded  up  all  his  for- 
tune to  his  creditors,  he  was  fecured  from  being  dragged  to 
a  gaol,  ^^  cmni  qiioque  corporall  cruciatu  fetnoio^ ."  For,  as  the 
emperor  juflly  obfcrves '  "  mhu7nanunt  erat  fpoUaturn  fortimls 
*■'•  fu'is  in  folidum  damnari"  Thus  far  was  juft  and  reafon- 
able  :  but,  as  the  departing  from  one  extreme  is  apt  to  pro- 
duce it's  oppofite,  we  find  it  afterwards  enadted  ^,  that  if  the 
debtor  by  any  unforefeen  accident  was  reduced  to  low  cijr- 
cuftances,  and  would  fwear  that  he  had  not  fufiicient  left 
to  pay  his  debts,  he  fiiould  not  be  compelled  to  cede  or  give 
up  even  that  which  he  had  in  his  pofleffion  :  a  law,  which 
under  a  falfe  notion  of  humanity,  feems  to  be  fertile  of  pcr- 
jurv,  injuftice,  and  abfurdity. 

The  laws  of  England,  more  wifely,  hnve  fteered  in  thq 
middle  between  both  extremes  :  providing  at  once  a^ainft: 
the  inhumanity  of  the  creditor,  who  is  not  fuffered  to  con- 
fine an  honeft  bankrupt  afrer  his  effects  are  delivered  up  -,  and 
at  the  fame  time  taking  care  that  all  his  juft  debts  fhall  be 
paid,  fo  far  as  the  efte*5ls  will  extend.  But  Itill  they  are 
cautious  of  encouraging  prodigality  and  extravagance  by  this 
indulgence  to  debtors ;  and  therefore  they  allow  the  benefit 
of  the  laws  of  bankruptcy  to  none  but  a6tual  traders  j  fincc 
that  fet  of  men  are,  generally  fpeaking,  the  only  perfons  li- 
able to  accidental  lofles,  and  to  an  inability  of  paying  their 
debts,  without  any  fault  of  their  own.  If  perfons  in  other 
fituations  of  life  run  in  debt  without  the  power  of  payment, 
they  mufl:  take  the  confequences  of  their  own  indifcretion, 
even  though  they  meet  with  fudden  accidents  that  may  reduce 
their  fortunes  :  for  the  law  holds  it  to  be  an  unjuftifiable 
praftice,  for  any  peribn  but  a  trader  to  encumber  himfelf 
with  debts  of  any  conliderable  value.     If  a  gentleman,  or 

that  he  may  even  violate  with  impuiiir,'  h  Ccd.  7.  71.  per  tct. 

the  chaftity  of  the   debtor's  wife  :    but  '  i'l;^-  4.  6.  4<-'. 

then,  byfodoin?',  thedebtis\inderilocd  to  ^  Nov.  J35   f.  J» 
bedifchargcd.  .Mod.Un.Hift.  vii.  12S  ) 

one 
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one  in  a  liberal  profeilion,  at  the  time  of  contradling  his  debts, 
has  a  fufficient  fund  to  pay  them,  the  delay  of  payment  is  a 
fpecies  of  difhonefly,  and  a  temporary  injuftice  to  his  creditor: 
and  if,  at  fuch  time,  he  has  no  fufficient  fund,  the  difhonefly 
and  injuftice  is  the  greater.  He  cannot  therefore  murmur,  if 
he  fuffers  the  punifnment  which  he  has  voluntarily  drawn  upon 
himfelf.  But  in  mercantile  tranfadtions  the  cafe  is  far  other- 
wife.  Trade  cannot  be  carried  on  v/ithout  mutual  credit  on 
both  fides  :  the  contracting  of  debts  is  therefore  here  not 
only  juftifiable,  but  neceffary.  And  if  by  accidental  cala- 
mities, as  by  the  lofs  of  a  fliip  in  a  tempeft,  the  failure  of 
brother  traders,  or  by  the  non-payment  of  perfons  out  of  trade, 
a  merchant  or  trader  becomes  incapable  of  difcharging  his 
•  own  debts,  it  is  his  misfortune  and  not  his  fault.  To  the 
misfortunes  therefore  of  debtors,  the  law  has  given  a  com- 
paflionate  remedy,  but  denied  it  to  their  faults  :  fmce,  at  the 
fame  time  that  it  provides  for  the  fecurity  of  commerce,  by 
enafting  that  every  confiderable  trader  may  be  declared  a 
bankrupt,  for  the  benefit  of  his  creditors  as  well  as  himfelf, 
it  has  alfo  to  diicouracje  extravagance  declared,  that  no  one 
fhall  be  capable  of  being  made  a  bankrupt,  but  only  a  tra- 
dcr\  nor  capable  of  receiving  the  full  benefit  of  the  flatutes, 
hut  only  an  indujlrious  trader. 

The  firfl  ftatute  made  concerning  any  Englifh  bankrupts, 
was  34  Hen.  VHI.  c.  4.  when  trade  began  firfl  to  be  properly 
cultivated  in  England  :  which  has  been  almofl  totally  altered 
by  ftatute  13  Eliz.  c.  7.  whereby  bankruptcy  is  confined  to 
fuch  perfons  only  as  have  ufed  the  trade  of  7nerchandi%e^  in 
grofs  or  by  retail,  by  way  of  bargaining,  exchange,  re- 
change,  bartering,  chevifance',  orotherwife;  ox  \\2.\q  fought 
their  living  by  buying  and  felling.  And  by  flatute  21  Jac.  I. 
c.  19.  perfons  ufmg  the  trade  or  profeffion  oi  ^.fcrivemr^  re- 
ceiving other  mens  monies  and  eftates  into  their  truft  and 
cuftody,  are  alfo  made  liable  to  the  ftatutes  of  bankruptcy :  and 
the  benefits,  as  well  as  the  penal  parts  of  the  law,  are  ex- 

i  that  is,  making  contrafls.     (Dufrefne.  II.  569.) 

tendedt 
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tended  as  well  to  aliens  and  denizens  as  to  natural  born  fub- 
jects  ;  bemg  intended  entirely  for  the  protection  of  trade,  in 
which  aliens  are  often  as  deeply  concerned  as  natives.  By 
pany  fubfequent  ftatutes,  but  laftly  by  ftatute  5  Geo.  IL 
c.  30."'  bankers.)  brokers  and  faSlors^  are  declared  liable  to 
the  ftatutes  of  banr:ruptcy  ;  and  this  upon  the  fame  reafon 
that  fcriveners  are  included  by  the  ftatute  of  James  I.  viz. 
for  the  relief  of  their  creditors  ;  whom  they  have  otherwife 
more  opportunities  of  defrauding  than  any  other  fet  of  deal- 
ers :  and  they  are  properly  to  be  looked  upon  as  traders,  fince 
they  make  merchandize  of  money,  in  the  fame  manner  as 
other  merchants  do  of  goods  and  other  moveable  chattels. 
But  by  the  fame  adt",  no  farmer^  grazier.^  ox  drover^  fhall 
(as  fuch)  be  liable  to  be  deemed  a  bankrupt :  for,  though 
they  buy  and  fell  corn,  and  hay,  and  beafts,  in  the  courfe 
of  hufbandry,  yet  trade  is  not  their  principal,  but  only  a 
collateral,  obje6l  j  their  chief  concern  being  to  manure  and 
till  the  ground,  and  make  the  beft  advantage  of  it's  produce. 
And,  befides,  the  fubjeCling  them  to  the  laws  of  bankruptcy 
might  be  a  means  of  defeating  their  landlords  of  the  fecurity 
which  the  law  has  given  them  above  all  others,  for  the  pay- 
ment of  their  referved  rents  ;  wherefore  alfo,  upon  a  finiilar 
reafon,  a  receiver  of  the  kings  taxes  is  not  capable  °,  as  fuch, 
of  being  a  bankrupt ;  left  the  king  fliould  be  defeated  of 
thofe  extenfive  remedies  againft  his  debtors,  which  are  put  intp 
his  hands  by  the  prerogative.  By  the  fame  ftatute  p,  no  per- 
fon  ftiall  have  a  commiflion  of  bankrupt  awarded  againft 
him,  unlefs  at  the  petition  of  fome  $ne  creditor,  to  whom 
he  owes  100/;  orof/wi?,  to  whom  he  is  indebted  150/;  or 
oi  more^  to  whom  all  together  he  is  indebted  200/.  For  the 
law  does  not  look  upon  perfons,  whofe  debts  amount  to  lefs, 
to  be  traders  confiderable  enough,  either  to  enjoy  the  benefit 
pf  the  ftatutcs,  themfelves,  or  to  entitle  the  creditors,  for 
^he  benefit  of  public  commerce,  to  demand  the  diftribution 
pf  their  effe^s. 


*"  §.  39.  "  §.  lod, 
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1 N  the  interpretation  of  thefe  feveral  ftatutes,  it  hath  been 
held,  that  buying  only,  or  felling  only,  will  not  qualify  a 
man  to  be  a  bankrupt ;  but  it  muft  be  both  buying  and  felU 
ing,  and  alfo  getting  a  livelyhood  by  it.  As,  by  exercifing 
the  calling  of  a  merchant,  a  grocer,  a  mercer,  or,  in  one 
general  word,  a  chap?nan,  who  is  one  that  buys  and  fells  any 
thing.  But  no  handicraft  occupation  (where  nothing  is 
bought  and  fold,  and  therefore  an  extenfive  credit,  for  the 
flock  in  trade,  is  not  necelTary  to  be  had)  will  make  a  man  a 
regular  bankrupt ;  as  that  of  a  hufbandman,  a  gardener,  and 
the  like,  who  are  paid  for  their  work  and  labour '^.  Alfo  an 
inn-keeper  cannot,  as  fuch,  be  a  bankrupt^ :  for  his  gain  or 
livelyhood  does  not  arife  from  buying  and  felling  in  the  way 
of  merchandize,  but  greatly  from  the  ufe  of  his  rooms  and 
furniture,  his  attendance,  and  the  like  :  and  though  he  may 
buy  corn  and  victuals,  to  fell  again  at  a  profit,  yet  that  no 
more  makes  him  a  trader,  than  a  fchoolmafter  or  other  perfon 
is,  that  keeps  a  boarding  houfe,  and  makes  confiderable  gains 
by  buying  and  felling  what  he  fpends  in  the  houfe,  and  fuch 
a  one  is  clearly  not  within  the  ftatutes  ^  But  where  perfons 
buy  goods,  and  make  them  up  into  faleable  commodities,  as 
{hoe-makers,  fmiths,  and  the  like  j  here,  though  part  of  the 
gain  is  by  bodily  labour,  and  not  by  buying  and  felling,  yet 
they  are  witliin  the  ftatutes  of  bankrupts ' ;  for  the  labour  is 
only  in  melioration  of  the  commodity,  and  rendering  it  more 
fit  for  fale. 

One  fingle  ad  of  buying  and  felling  will  not  make  a  man 
a  trader ;  but  a  repeated  pra6tice,  and  profit  by  it.  Buying 
and  felling  bank-ftock,  or  other  government  fecurities,  will 
not  make  a  man  a  bankrupt ;  they  not  being  goods,  v/ares, 
or  merchandize,  within  the  intent  of  the  ftatute,  by  which 
a  profit  may  be  fairly  made ".  Neither  will  buying  and  felling 
under  particular  reftraints,  or  for  particular  purpofes  ;  as  if 

q  Cio.  Car.  31,  *  Cro.  Car.  31.     Skinn,  SJ'Z. 

r  Cro,  Car.  549.     Skinn.  291.  «  2  P,  Wm^.  308, 


Skinn.  292,     3  MoiJ,  330. 
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a  commiflioner  of  the  navy  ufes  to  buy  vi£luals  for  the  fleetj 
and  difpofe  of  the  furplus  and  refufe,  he  is  not  thereby  made 
a  trader  within  the  ftatutes  ^^.  An  infant,  though  a  trader, 
jiannot  be  made  a  bankrupt :  for  an  infant  can  owe  nothing 
but  for  neceflaries  j  and  the  ftatutes  of  bankruptcy  create  no 
new  debts,  but  only  give  a  fpeedier  and  more  efFe<5lual  re- 
medy for  recovering  fuch  as  were  before  due  :  and  no  perfon 
can  be  made  a  bankrupt  for  debts,  which  he  is  not  liable  at 
law  to  pay  ^.  But  a  feme  covert  in  London,  being  a  fole 
trader  according  to  the  cuftora,  is  liable  to  a  commiffion  of 
bankrupt  y. 

2.  Having  thus  confidered,  who  may,  and  who  may 
not,  be  made  a  bankrupt,  we  are  to  inquire,  fecondly,  by 
what  a^7s  a  man  may  become  a  bankrupt.  A  bankrupt  is 
"  a  trader,  who  fecretes  hinifelf,  or  does  certain  other  a^ts, 
*'  tendino-  to  defraud  his  creditors."  We  have  hitherto  been 
employed  in  explaining  the  former  part  of  this  defcription, 
'*  a  trader  :"  let  us  now  attend  to  the  latter,  "  who  fecretes 
*'  himfelf,  or  does  certain  other  ails,  tending  to  defraud  his 
*'  creditors."  And,  in  general,  whenever  fuch  a  trader,  as 
is  before  dcfcribed,  hath  endtavoured  to  avoid  his  creditors 
or  evade  their  juft  demands,  this  hath  been  declared  by  the 
legiflaturc  to  be  an  acl  of  bankruptcy,  upon  which  a  com- 
miffion  may  be  fued  out.  For  'u\  this  extrajudicial  method 
of  preceeding,  which  is  allowed  merely  for  the  benefit  of 
commerce,  the  law  is  extremely  watchful  to  detetSl  a  man, 
whofe  circumftances  are  declining,  in  the  firft  inftance,  or 
at  leaft  as  early  as  poflible  ;  that  the  creditors  may  receive  as 
large  a  proportion  of  their  debts  as  may  be  ;  and  that  a  man 
may  not  go  on  wantonly  wafting  his  fubftance,  and  then 
claim  the  benefit  of  the  ftatutes,.  when  he  has  nothing  left  to 
diftributc. 

To  learn  what  the  particular  a<Sls  of  bankruptcy  are, 
which  render  a  man  a  bankrupt,  we  muft  confult  the  feveral 
ftatutes,  and  the  refolutions  formed  by  the  courts  thereon. 

V.'   I  Salk.  110.     Skinn.  29a  Y  La  Fh  v,  PitiHj>f.    M.  6  Geo,  III. 

X  LtirdRaym.  443,  B,  R. 
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Among  thefe  may  therefore  be  reckoned,  i.  Departing  from 
the  realm,  whereby  a  man  withdraws  himfelf  from  the  jurif- 
di£tion  and  coercion  of  the  law,  with  intent  to  defraud  his 
creditors^.  2.  Departing  from  his  own  houfe,  with  intent 
to  fecrete  himfelf,  and  avoid  his  creditors  ^.  3.  Keeping 
in  his  own  houfe,  privately,  fo  as  not  to  be  feen  or  fpoken 
v.7ith  by  his  creditors,  except  for  juft  and  necefTary  caufe ; 
which  is  likewife  conftrued  to  be  an  intention  to  defraud  his 
creditors,  by  avoiding  the  procefs  of  the  law ''.  4.  Procuring 
or  fuffering  himfelf  willingly  to  be  arrefted,  or  outlawed,  or 
imprifoned,  without  juft  and  lawful  caufe  ;  which  is  like- 
wife  deemed  an  attempt  to  defraud  his  creditors  ".  5.  Pro- 
curino-  his  money,  goods,  chattels,  and  effects  to  be  attached 
or  fequeftcred  by  any  legal  procefs ;  which  is  another  plain 
and  direct  endeavour  to  difappoint  his  creditors  of  their  fecu- 
rity  ^.  6.  Making  any  fraudulent  conveyance  to  a  friend,  or 
fecret  truftee,  of  his  lands,  tenements,  goods,  or  chattels ; 
which  is  an  a6t  of  the  fame  fufpicious  nature  with  the  laft  ^. 
7.  Procuring  any  protedlion,  not  being  himfelf  privileged  by 
parliament,  in  order  to  fcreen  his  perfon  from  arrefts  ;  which 
alfo  is  an  endeavour  to  elude  the  juftice  of  the  law  ^  8.  En- 
deavouring or  defuing,  by  any  petition  to  the  king,  or  bill 
exhibited  in  any  of  the  king's  courts  againft  any  creditors,  to 
compel  them  to  take  lefs  than  their  juft  debts  j  or  to  procra- 
ftinate  the  time  of  payment,  originally  contracted  for  j  which 
are  an  acknowlegement  of  either  his  poverty  or  his  knavery  s. 
Q.  Lyinv  in  prifon  for  two  months,  or  more,  upon  arreft  or 
other  detention  for  debt,  without  finding  bail,  in  order  to 
obtain  his  liberty''.  For  the  inability  to  procure  bail  argues 
a  ftrong  deficiency  in  his  credit,  owing  either  to  his  fufpefted 
poverty,  or  ill  character;  and  his  negledt  to  do  it,  if  able, 
can  arife  only  from  a  fraudulent  intention  ;  in  either  of  which 
cafes  it  is  high  time  for  his  creditors  to  look  to  themfelves, 

2  Stat.  13  EJiz.  c.  7.  «  Ibid. 

■*   Ihid.  I  Jac.  I.  c.  15.  f  Stat,  zi  Jac,  I.  c.  j^. 

b  §tat.  i3Eliz.  c,  7.  ?  Ibid. 

c  Ibid.  I  Jac.  I.e.  15.  ^  Ihid, 

d  Sut.  I  Jac.  I.e.  ij. 

aiul 


Ch.  31.  of    T  H  I  n  G  $.  479 

and  compel  a  diftribution  of  his  effe£ls.  10.  Efcaping  from 
prifon  after  an  arreft  for  a  juft  debt  of  100/.  or  upv/ards'. 
For  no  man  would  break  prifon,  that  was  able  and  defirous 
to  procure  bail  j  which  brings  it  within  the  reafon  of  the  laft 
cafe.  II.  Negleiling  to  make  fatisfa^lion  for  any  juft  debt 
to  the  amount  of  100/.  within  two  months  after  fervice  of 
legal  procefs,  for  fuch  debt,  upon  any  trader  having  privilege 
of  parliament ''. 

These  are  the  feveral  ads  of  bankruptcy,  exprefsly  de- 
fined by  the  ftatutes  relating  to  this  title  :  which  being  fo 
numerous,  and  the  whole  law  of  bankrupts  being  an  inno- 
vation on  the  common  law,  our  courts  of  juftice  have  been, 
tender  of  extending  or  multiplying  a<5ls  of  bankruptcy  by 
any  conftrudlion,  or  implication.  And  therefore  fir  John 
Holt  held ',  that  a  man's  removing  his  goods  privately  to 
prevent  their  being  feifed  in  execution,  was  no  adt  of  bank- 
ruptcy. For  the  ftatutes  mention  only  fraudulent  gifts  to 
third  perfons,  and  procuring  them  to  be  feifed  by  fham 
procefs,  in  order  to  defraud  creditors  :  but  this,  though  a 
palpable  fraud,  yet  falling  within  neither  of  thofe  cafes, 
cannot  be  adjudged  an  aft  of  bankruptcy.  So  alfo  it  has 
been  determined  exprefsly,  that  a  banker's  flopping  or  re- 
fufmg  payment  is  no  a£l  of  bankruptcy ;  for  it  is  not  within 
the  defcription  of  any  of  the  ftatutes,  and  there  may  be  good 
reafons  for  his  fo  doing,  as  fufpicion  of  forgerv,  and  the 
like  :  and  if,  in  confequence  of  fuch  refufal,  he  is  arrefted, 
and  j3uts  in  bail,  ftill  it  is  no  aft  of  bankruptcy"':  but  if  he 
goes  to  prifon,  and  lies  there  two  months,  then,  and  not 
before,  is  he  become  a  bankrupt. 

We  have  feen  zqho  may  be  a  bankrupt,  and  what  ai3s  will 
make  him  fo  :  let  us  next  conlider, 

3.  Th  e  proceedhigs  on  a  commiffion  of  bankrupt  j  fo  far 
as  they  affeft  the  bankrupt  himfelf.     And  thefe  depend  en- 

i  Stat.  21  Jacl.  c.  19.  ^  Lord Raym.  725. 

*i  Stat,  4  Geo.  Ill,  c,  33.  m  7  Mfji.  139. 

tirely 
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tirely  on  the  feveral  flatutes  of  bankruptcy " ;  all  which  I 
fliall  endeavour  to  blend  together,  and  digeil  into  a  concife 
methodical  order. 

An  d,  firft,  there  muft  be  a  petition  to  the  lord  chancellor 
by  one  creditor  to  the  amount  of  lOoA  or  by  two  to  the 
amount  of  150  /.  or  by  three  or  more  to  the  amount  of  200  /; 
upon  which  he  grants  a  commijfion  to  fuch  difcreet  perfons  as 
to  him  fliall  feem  good,  who  are  then  ftiled  commiflioners  of 
bankrupt.  The  petitioners,  to  prevent  malicious  applica- 
tions, muft  be  bound  in  a  fecurity  of  200/,  to  make  the 
party  amends  in  cafe  they  do  not  prove  him  a  bankrupt.  And, 
if  on  the  other  hand  they  receive  any  money  or  efFedls  from 
the  bankrupt,  as  a  recompenfe  for  fuing  out  the  commiflion, 
fo  as  to  receive  more  than  their  ratable  dividends  of  the  bank- 
rupt's eftate,  they  forfeit  not  only  Vv^hat  they  ftiall  have  {o 
received,  but  their  whole  debt.  Thefe  provifions  are  made, 
as  well  to  fecure  perfons  in  good  credit  from  being  damnified 
by  malicious  petitions,  as  to  prevent  knavifh  combinations 
between  the  creditors  and  bankrupt,  in  order  to  obtain  the 
benefit  of  a  commiflion.  When  the  commiflion  is  awarded 
and  iflued,  the  commiflioners  are  to  meet?,  at  their  own  ex- 
penfe,  and  to  take  an  oath  for  the  due  execution  of  their 
commiflion,  and  to  be  allowed  a  fum  not  exceeding  20  j.  -per 
diem  each,  at  every  fitting.  And  no  commiflion  of  bankrupt 
Ihall  abate,  or  be  void,  upon  any  demife  of  the  crown. 

When  the  commiflioners  have  received  their  commifHon, 
they  are  firft  to  receive  proof  of  the  perfon's  being  a  trader, 
and  having  committed  fome  adt  of  bankruptcy;  and  then  to 
decjare  him  a  bankrupt,  if  proved  fo ;  and  to  give  notice 
thereof  in  the  gazette,  and  at  the  fame  time  to  appoint  three 
meetings.  At  one  of  thefe  meetings  an  election  muft  be  made 
of  affis^nees,  or  perfons  to  whom  the  bankrupt's  eftate  fliall 
be  afTioned,  and  in  whom  it  fhall  be  vefted  for  the  benefit  of 
the  creditors;  which  afEgnees  are  to  be  chofen  by  the  major 

ni3Eliz.  c.  7.  ij:ic.l.  c,  15.  21  Jac.  I.  c.  ig,  7GC0, 1,  c.  31.  5  Geo,  II. 
c.  30.    19  Gto.  II.  c.  32.  ii  24  Geo,  U.  c,  57. 
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part,  in  value,  of  the  creditors  who  fhall  then  have  proved 
their  debts;  but  may  be  originally  appointed  by  the  commif- 
fioners,  and  afterwards  approved  or  rejcfted  by  the  creditors  : 
but  no  creditor  fhall  be  admitted  to  vote  in  the  choice  of  af- 
'iiofnees,  whofe  debt  on  the  ballance  of  accounts  does  not 
amount  to  10/.  And  at  the  third  meeting,  at  farthefl,  which 
muft  be  on  the  forty  fecond  day  after  the  advertifement  in  the 
gazette,  the  bankrupt,  upon  notice  alfo  perfonally  ferved 
upon  him  or  left  at  his  ufual  place  of  abode,  mufl  furrender 
himfelf  perfonally  to  the  commiffioners,  and  muft  thenceforth 
in  all  refpe^ls  conform  to  the  directions  of  the  ftatutes  of 
bankruptcy  ;  or,  in  default  thereof,  fliall  be  guilty  of  felony 
without  benefit  of  clergy,  and  fhall  fuffer  death,  and  his 
goods  and  eftate  {hall  be  diftributed  among  his  creditors. 

In  cafe  the  bankrupt  abfconds,  or  is  likely  to  run  away, 
between  the  time  of  the  commiflion  ifTued,  and  the  laft  day 
of  furrender,  he  may  by  warrant  from  any  jud^e  or  juftice  of 
the  peace  be  apprehended  and  committed  to  the  county  gaol, 
in  order  to  be  forthcoming  to  the  commiffioners  ;  who  are 
alfo  empowered  immediately  to  grant  a  warrant  for  feifmg  his 
goods  and  papers. 

When  the  bankrupt  appears,  the  commiffioners  are  to 
examine  him  touching  all  matters  relating  to  his  trade  and 
effe£ls.  They  may  alfo  fummon  before  them,  and  examine, 
the  bankrupt's  wife  and  any  other  perfon  whatfoever,  as  to 
all  matters  relating  to  the  bankrupt's  affairs.  And  in  cafe 
any  of  them  fhall  refufe  to  anfwer,  or  fhall  not  anfwer  fully, 
to  any  lawful  queftion,  or  fhall  refufe  to  fubfcribe  fuch  their 
examination,  the  commiffioners  may  commit  them  to  prifon 
without  bail,  till  they  make  and  fign  a  full  anfwer ;  the  com- 
roiffioners  fpecifying  in  their  warrant  of  commitment  the 
queflion  fo  refufed  to  be  anfwered.  And  any  gaoler,  per- 
mitting fuch  perfon  to  efcape,  or  go  out  of  prifon,  fhall 
forfeit  500/.  to  the  creditors. 

Vol.  II.  G  z  The 
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The  bankrupt,  upon  this  examination,  is  bound  upon 
pain  of  death  to  make  a  full  difcovery  of  all  his  eftate  and 
effe6ts,  as  well  in  expedlancy  as  pofleffion,  and  how  he  has 
difpofed  of  the  fame;  together  with  all  books  and  writings 
relating  thereto :  anJ  is  to  deliver  up  all  in  his  own  power 
to  tlie  commiffioners ;  (except  the  neceflary  apparel  of  him- 
felf,  his  wife,  and  his  children)  or,  in  cafe  he  conceals  or 
imbezzles  any  efFe6ts  to  the  amount  of  20/,  or  withholds 
any  books  or  writings,  with  intent  to  defraud  his  creditorsj 
he  fhall  be  guilty  of  felony  without  benefit  of  clergy  ''. 

After  flie  time  allowed  to  the  bankrupt  for  fuch  difco- 
very is  expired,  any  other  perfon  voluntarily  difcovering  any 
part  of  his  eftate,  before  unknov/n  to  the  aflignees,  fhall  be 
entitled  to  five  per  cent,  out  of  the  eft'edls  fo  difcovered,  and 
fuch  farther  reward  as  tiie  affignces  and  commiffioners  fhall 
think  proper.  And  any  truftee  wilfully  concealing  the  eftate 
of  any  bankrupt,  after  the  expiration  of  the  two  and  forty 
days,  ftiall  forfeit  100/,  and  double  the  value  of  the  eftate 
concealed,  to  the  creditors. 

Hitherto  every  thing  is  in  favour  of  the  creditors  ;  and 
the  law  feems  to  be  pretty  rigid  and  fevere  againft  the  bank- 
rupt; but,  in  cafe  he  proves  honeft,  it  makes  him  full 
amends  for  all  this  rigor  and  feverity.  For  if  the  bankrupt 
hath  made  an  ingenuous  difcovery,  hath  conformed  to  the  di- 
regions  of  the  law,  an'd  hath  acted  in  all  points  to  the  fatis- 
faiftion  of  his  creditors  ;  and  if  they,  or  four  parts  in  five  of 
then-,  in  number  and  value,  (but  none  of  them  creditors  for 
l.efs  than  20/.)  will  figii  a"  certificate  to  that  purport ;  the 
commiinoners  are  then  to  authenticate  fuch  certificate  under 
their  hands  and  feals,  and  to  tranfmit  it  to  the  lord  chancel- 
lor :  and  he,  or  twojudges  whom  he  ftiall  appoint,  on  oath 

"  By  the  laws  of  Naples  al!  fraudu-  who. conceal  the  cfFcfls  of  a  bankrupt, 

Icm  bankrupts,  particularly  fixh  as  <'q  cr  fet  up  a  pretended  debt  to  defraud  his 

not   Inrreiuier    themi'elves   within    four  cieditors.  (Mod.  Un.  Hift.xxviii.  320.) 

tJa/s,  are  puyiihed  with  death:  aUb  ^11 

made 
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made  by  the  bankrupt  that  fuch  certificate  was  obtained 
without  fraud,  may  allow  the  fame;  or  difallow  it,  upon 
caufe  ftiewn  by  any  of  the  creditors  of  the  bankrupt. 

If  no  caufe  be  fhewn  to  the  contrary,  the  certificate  is  al- 
lowed of  courfe  ;  and  then  the  bankrupt  is  entitled  to  a  de- 
cent and  reafonable  allowance  out  of  his  effe£ts,  for  his  fu- 
ture fupport  and  maintenance,  and  to  put  him  in  a  way  of 
honeft  induftry.  This  allowance  is  alfo  in  proportion  to  his 
former  good  behaviour,  in  the  early  difcovery  of  the  decline 
of  his  affairs,  and  thereby  giving  his  creditors  a  larger  divi- 
dend. For,  if  his  effeils  will  not  pay  one  half  of  his  debts, 
or  ten  fhillings  in  the  pound,  he  is  left  to  the  difcretion  of 
the  commiflloners  and  affignees,  to  have  a  competent  fum  al- 
lowed him,  not  exceeding  three  per  cent;  but  if  they  pay  ten 
fliillings  in  the  pound,  he  is  to  be  allowed  ^i;^  ^tr  c^w/ ;  if 
twelve  fhillings  and  fix-pence,  then  fesjen  and  a  half  per  cent  ; 
and  if  fifteen  fliillings  in  the  pound,  then  the  bankrupt 
ihall  be  allowed  ten  per  cent :  provided,  that  fuch  allowance 
do  not  in  the  firfl  cafe  exceed  200/,  in  the  fecond  250/,  and 
in  the  third  300/.  p. 

Besides  this  allowance,  he  has  alfo  an  indemnity  granted 
him,  of  being  free  and  difcharged  for  ever  from  all  debts 
owing  by  him  at  the  time  he  became  a  bankrupt ;  even  though 
judgment  fhall  have  been  obtained  againft  him,  and  he  lies 
in  prifon  upon  execution  for  fuch  debts;  and,  for  that  among 
other  purpofes,  all  proceedings  on  commilTion  of  bankrupt 
are,  on  petition,  to  be  entered  of  record,  as  a  perpetual  bar 
againft  a6tions  to  be  commenced  on  this  account ;  though, 
in  general,  the  produdlion  of  the  certificate  properly  allowed 
fhall  be  fufficient  evidence  of  all  previous  proceedings.  Thus 

P  ]ly  the  Roman  Luy  cf  ccffion,  if  the  maintenance  of  himftlfand  family, 

the  debtor  acquired  any  confiderable  pro-  Si  quid  n.'ij'crinrciae  cauja  eifuerit  relic- 

perty  fubfequent  to  the  giving  up  of  his  tuni,pv.ta  tnenJJruum  -vel  a-nnuum,  alimen- 

all,  it  was  liaois  to  the  demands  of  his  tcrum  nomine,  non  oportet  propter  hoc  bona 

creditors  (F/!  42.  3,4.)     But  this  did  ejus  iterato-venundar-i  :  nee  emn  fraudan- 

not  extend  to  fuch  aUowance  as  was  left  <^us  cji  alimentii  ccuidijni!,    (Ibid.  I.  6.) 
to  him  on  the  fcore  of  compaflion,  fir 

G  z  2  tha 
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the  bankrupt  becomes  a  clear  man  again  ;  and,  by  the  afllft- 
ance  of  his  allowance  and  his  own  induftry,  may  become  a 
ufeful  member  of  the  commonwealth:  which  is  the  rather  to 
be  expefted,  as  he  cannot  be  entitled  to  thefe  benefits,  biit 
by  the  teftimony  of  his  creditors  themfelves  of  his  honeft  and 
ingenuous  difpofition  j  and  unlefs  his  failures  have  been 
owing  to  misfortunes,  rather  than  to  mifcondud  and  ex- 
travao;ance. 

For  no  allowance  or  indemnity  /hall  be  given  to  a  bank- 
rupt, unlefs  his  certificate  be  figned  and  allowed,  as  before- 
mentioned  J  and  alfo,  if  any  creditor  produces  a  fictitious 
debt,  and  the  bankrupt  does  not  make  difcovery  of  it,  but 
fuffers  the  fair  creditors  to  be  impofed  upon,  he  lofes  all  title 
to  thefe  advantages.  Neither  can  he  claim  them,  if  he  has 
given  with  any  of  his  children  above  lOo/.  for  a  marriage 
portion,  unlefs  he  had  at  that  time  fufficient  left  to  pay  all 
his  debts;  or  if  he  has  loft  at  any  one  time  5/,  or  in  the 
whole  100/,  within  a  twelvemonth  before  he  became  bank- 
rupt, by  any  manner  of  gaming  or  wagering  whatfoever;  or, 
within  the  fame  time,  has  loft  to  the  value  of  100/.  by  ftock- 
jobbing.  Alfo  to  prevent  the  too  common  praftice  of  fre- 
quent and  fraudulent  or  carelefs  breaking,  a  mark  is  fet  upon 
fuch  as  have  been  once  cleared  by  a  commiffion  of  bankrupt, 
or  have  compounded  with  their  creditors,  or  have  been  deli- 
vered by  an  a6l  of  infolvency  :  which  is  an  occafional  a<ft, 
frequently  pafled  "^  by  the  legiflature  j  whereby  all  perfons 
whatfoever,  who  are  either  in  too  low  a  way  of  dealing  to  be- 
come bankrupts,  or  not  being  in  a  mercantile  ftate  of  life  are 
not  included  within  the  laws  of  bankruptcy,  are  difcharged 
from  all  fuits  and  imprifonment,  upon  delivering  up  all  their 
eftate  and  effeds  to  their  creditors  upon  oath,  at  the  feflions 
Or  affizes  ;  in  which  cafe  their  perjury  or  fraud  is  ufually,  as 
in  cafe  of  bankrupts,  puniflied  with  death.  Perfons  who 
have  been  once  cleared  by  this,  or  either  of  the  other  me- 
thods, (of  compofition  with  their  creditors,  or  bankruptcy) 
and  afterwards  become  bankrupts  again,  unlefs  they  pay  full 

t  Stat.  I  Geo.  III.  c,  17.  5  Gee,  in,  c.  41,  9 Geo,  HI.  c,  26.  14000,111.0.77. 
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fifteen  (hillings  in  the  pound,  are  only  thereby  indemnified  as 
to  the  confinemert  of  their  bodies ;  but  any  future  eftate  they 
fhall  acquire  remains  liable  to  their  creditors,  excepting  their 
neceflary  apparel,  houfehold  goods,  and  the  tools  and  imple- 
ments of  their  trades. 

Thus  much  for  the  proceedings  on  a  commiffion  of  bank- 
rupt, fo  far  as  they  afFe6l  the  bankrupt  himfelf  perfonally. 
Let  us  next  confider, 

4.  How  fuch  proceedings  -afFeit  or  transfer  the  ejlate  and 
property  of  the  bankrupt.  The  method  whereby  a  real  eftate, 
in  lands,  tenements,  and  hereditaments,  may  be  transferred 
by  bankruptcy,  was  (hewn  under  it's  proper  head  in  a  former 
chapter  \  At  prefent  therefore  we  are  only  to  confider  the 
transfer  of  t\\\ngs  perfonal  by  this  operation  of  law. 

By  virtue  of  the  ftatutes  before-mentioned  all  the  perfonaJ 
eftate  and  eff^eds  of  the  bankrupt  are  confidered  as  vefted,  by 
the  aft  of  bankruptcy,  in  the  future  affignees  of  his  Qommif- 
fioners,  whether  they  be  goods  in  adlual  fojfejfton^  or  debts, 
contrails,  and  other  chofes  in  a6lion\  and  the  commiflioners 
by  their  warrant  may  caufe  any  houfe  or  tenement  of  the 
bankrupfifto  be  broke  open,  in  order  to  enter  upon  and  feife 
the  fame.  And  when  the  affignees  are  chofen  or  approved  by 
the  creditors,  the  commiffioners  are  to  affign  every  thing  over 
to  them  ;  and  the  property  of  every  part  of  the  eftate  is 
thereby  as  fully  vefted  in  them,  as  it  was  in  the  bankrupt 
himfelf,  and  they  have  the  fame  remedies  to  recover  it  ^ 

The  property  vefted  in  the  aftignees  is  the  whole  that  the 
bankrupt  had  in  himfelf,  at  the  time  he  committed  the  firft 
act  of  bankruptcy,  or  that  has  been  vefted  in  him  fmce,  be- 
fore his  debts  are  fatisfied  or  agreed  for.  Therefore  it  is  ufu- 
ally  faid,  that  once  a  bankrupt,  and  always  a  bankrupt : 
Vy  which  is  meant,  that  a  plain  dired  ad  of  bankruptcy  once 

«•  pag.  185,  »   12  Mod.  324. 
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committed  cannot  be  purged,  or  explained  away,  by  any  fub- 
fequent  conduct,  as  a  dubious  equivocal  aft  may  be^ ;  but 
that,  if  a  commiilion  is  afterwards  awarded,  the  commiflion 
and  the  property  of  the  affignees  fhall  have  a  relation,  or  re- 
ference, baclc  to  the  firft  and  original  aft  of  bankruptcy  ". 
Infomuch  that  all  tranfaftions  of  the  bankrupt  are  from  that 
time  abfolutely  null  and  void,  either  with  regard  to  the  alie- 
nation of  his  property,  or  the  receipt  of  his  debts  from  fuch 
as  are  privy  to  his  bankruptcy  ;  for  they  are  no  longer  his 
property,  or  his  debts,  but  thofe  of  the  future  alTignees.  And, 
if  an  execution  be  fued  out,  but  not  ferved  and  executed  on 
the  bankrupt's  efFefts  till  after  the  aft  of  bankruptcy,  it  is 
void  as  againft  the  affignees.  But  the  king  is  not  bound  by 
this  fiftitious  relation,  nor  is  within  the  ftatutes  of  bank- 
rupts "^j  for  if,  after  the  aft  of  bankruptcy  committed  and 
before  the  aflignment  of  his  effefts,  an  extent  ilTues  for  the 
debt  of  the  crown,  the  goods  are  bound  thereby  ^.  In 
France  this  doftrine  of  relation  is  carried  to  a  very  great 
length  ;  for  there  every  aft  of  a  merchant,  for  ten  days/)r^- 
ifdent  to  the  aft  of  bankruptcy,  is  prefumed  to  be  fraudulent, 
and  is  therefore  void  y.  But  with  us  the  law  (tands  upon  a 
more  reafonable  footing  :  for,  as  thefe  afts  of  bankruptcy 
may  fometimes  be  fecret  to  all  but  a  few,  and  it  would  be  pre- 
judicial to  trade  to  carry  this  notion  to  it's  utmoft  length,  it 
is  provided  by  ftatute  19  Geo.  II.  c.  32.  that  no  money  paid 
by  a  bankrupt  to  a  bona  fide  or  real  creditor,  in  a  courfe  of 
trade,  even  after  an  aft  of  bankruptcy  done,  fhall  be  liable 
to  be  refunded.  Nor,  by  fi-atute  i  Jac.  I.  c.  15.  fhall  any 
debtor  of  a  bankrupt,  that  pays  him  his  debt,  without  know^ 
ing  of  his  bankruptcy,  be  liable  to  account  for  it  again.  The 
intention  of  this  relative  power  being  only  to  reach  fraudu- 
lent tranfaftions,  and  not  to  diftrefs  the  fair  trader. 

The  affignees  may  purfue  any  legal  method  of  recovering 
this  property  fo  veiled  in  them,  by  their  own  authority  j  but 

^  Salk.  no  ^  Viiicr.  Abr.  t.  creditor,  and  banlcr. 

"  4  Eurr.  32.  104. 

*•  I  Atk,  i62.  y  Sp.  L.  b,  29.  c.  16, 
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cannot  commence  a  fuit  in  equity^  nor  compound  any  debts 
owing  to  the  bankrupt,  nor  refer  any  matters  to  arbitration, 
without  the  confent  of  the  creditors,  or  the  major  part  of 
them  in  value,  at  a  meeting  to  be  held  in  purl'uance  of  notice 
in  the  gazette. 

When  they  have  got  in  all  the  cffefts  they  can  reafonalily 
hope  for,  and  reduced  them  to  ready  money,  the  afiignees 
muft,  within  twelve  months  after  the  commillion  ifl'ued,  give 
one  and  twenty  days  notice  to  the  creditors  of  a  meeting  for  a 
-dividend  or  diftribution  ;  at  which  time  they  muft  produce 
their  accounts,  and  verify  them  upon  oath,  if  required.  And 
then  the  commiffioners  (hall  dire6l  a  dividend  to  be  made,  at 
fo  much  in  the  pound,  to  all  creditors  who  hav€  before 
^proved,  or  fhall  then  prove,  their  debts.  This  dividend  muft 
bemade  eqiially,  and  in  a  ratable  proportion,  to  all  the  credi- 
tors, according  to  the  quantity  of  their  debts ;  no  regard  being 
had  to  the  qualhy  of  them.  Mortgages  indeed,  for  which  the 
creditor  has  a  real  fecurity  in  his  own  hands,  are  entirely 
fafe;  for  the  commiftion  of  bankrupt  reaches  only  the  equity 
of  redemption''.  So  are  alfo  perfonal  debts,  where  the  cre- 
ditor has  a  chattel  in  his  hands,  as  a  pledge  or  pawn  for  thp 
payment,  or  has  taken  the  debtor's  lands  or  goods  in  execu- 
tion. And,  upon  the  equity  of  the  ftatute  8  Ann.  c.  14. 
(which  direils,  that,  upon  all  executions  of  goods  being  on 
any  premifes  demifed  to  a  tenant,  one  year's  rent  and  no  more 
{hall,  if  due,  be  paid  to  the  landlord)  it  hath  alfo  been  held, 
that  under  a  commiffion  of  bankrupt,  which  is  in  the  nature 
of  a  ftatute-execution,  the  landlord  fhall  be  allowed  his  ar- 
rears of  rent  to  the  fiime  amount,  in  preference  to  other  cre- 
ditors, even  though  he  hath  neglected  to  diftrein,  while  the 
goods  remained  on  the  premifes :  which  he  is  otherwife  enti- 
tled to  do  for  his  intire  rent,  be  the  quaniion  what  it  may'. 
But,  otherwife,  judgments  and  recognizances,  (both  v^hich 
are  debts  of  record,  and  therefore  at  other  times  have  a  priority) 
and  alfo  bonds  and  obligations  by  deed  or  fpccial  inftrumcnt 
:(v/hich  are  called  debts  by  fpecialty,  and  are  ufually  the  next 

z  Fiacb.  Rep.  466^  a  1  Atk.  J03,  1C4. 
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in  order)  thefe  are  all  put  on  a  level  with  debts  by  mere  limple 
contract,  and  all  paid  pari  pajfu.  Nay,  fo  far  is  this  matter 
carried,  that,  by  the  exprefs  provifion  of  the  ftatutes,  debts 
not  due  at  the  time  of  the  dividend  made,  as  bonds  or  notes 
of  hand  payable  at  a  future  day,  fliail  be  paid  equally  with 
the  reft'',  allowing  a  difcount  or  drawback  in  proportion. 
And  infurances,  and  obligations  upon  bottomry  or  refpon- 
dentia^  bona  fide  made  by  the  bankrupt,  though  forfeited  after 
the  commiflion  is  awarded,  fhall  be  looked  upon  in  the  fame 
light  as  debts  contracted  before  any  aft  of  bankruptcy. 

Within  eighteen  mo  ;  hs  after  the  commiflion  ilTued,  a 
fecond  and  final  dividend  fhall  be  made,  unlefs  all  the  euefts 
were  exhaufled  by  the  firft.  And  if  any  furplus  remains? 
after  paying  every  creditor  his  full  G_bt-  it  Ihall  be  re'j:orcJ  to 
the  bankrupt.  This  is  a  cafe  which  fonictimcs  happens  to 
men  in  trade,  who  involuntarily,  or  at  leait  unwarily,  com- 
mit a61:s  of  bankruptcy,  by  ablconding  and  ihe  like,  v/hile 
their  effcdis  are  more  than  fufficient  to  pay  tlieir  creditors. 
And,  if  any  fufpicious  or  malevolent  creditor  v/ill  take  the  ad- 
vantage of  fuch  afts,  and  fue  out  a  commiirion,  the  bankrupt 
has  no  remedy,  but  muft  quietly  fubmit  to  the  effefts  of  his 
own  imprudence  ;  except  that,  upon  fatisfaction  made  to  all 
the  creditors,  the  commifTion  may  bey^/'^r/^^'Ar/'^.  This  cafe 
may  alfo  happen,  when  a  knave  is  defirous  of  defrauding  his 
creditors,  and  is  compelled  by  a  commiffion  to  do  them  that 
juflice,  which  otherv/ife  he  wanted  to  evade.  And  therefore, 
though  the  ufual  rule  is,  that  all  intereft  on  debts  carrying 
intereft  fhall  ceafe  from  the  time  of  ilTuing  the  commiffion, 
yet,  in  cafe  of  a  furplus  left  after  payment  of  every  debt,  fuch 
interefl  fnall  again  revive,  and  be  chargeable  on  the  bankrupt ""j 
or  his  reprefentatives. 

b  Lord  R^ym.  1549.  *  i  Atk.  244. 

e  2  Ch.  Cdf.  144. 
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Chapter     the     thirty     second^ 

Of    title    by    TESTAMENT, 
AND    ADMINISTRATION. 


THERE  yet  remain  to  be  examined,  in  the  prefent 
chapter,  two  other  methods  of  acquiring  perfonal 
eftates,  w'z.  by  tejiament  and  adminijiration.  And  thefe  I 
propofe  to  confider  in  one  and  the  fame  view  j  they  being  in 
their  nature  fo  connected  and  blended  together,  as  makes  it 
impofiible  to  treat  of  them  diflindlly,  without  manifeft  tauto- 
logy and  repetition. 

XI,  XII.  In  the  purfuit  then  of  this  joint  fubjedl,  I  fhall, 
firft,  enquire  into  the  original  and  antiquity  of  teflaments  and 
adminiftrations ;  fhall,  fecondly,  Ihew  who  is  capable  of 
making  a  laft  will  and  teftament ;  fhall,  thirdly,  confider  the 
natureof  a  teftament  and  it's  incidents;  (hall,  fourthly,  fhew 
what  an  executor  and  adminiftrator  are,  and  how  they  are  to 
be  appointed  ;  and,  laftly,  fhall  felecSt:  fome  few  of  the  general 
heads  of  the  office  and  duty  of  executors  and  adminiftrators. 

First,  as  to  the  <?r/g-/«^/of  teftaments  and  adminiftrations. 
We  have  more  than  once  obfcrved,  that  when  property  came 
to  be  vefted  in  individuals  by  the  right  of  occupancy,  it  be- 
came neceflary  for  the  peace  of  fociety,  that  this  occupancy 
fliould  be  continued,  not  only  in  the  prefent  pofTeflbr,  but  in 
thofe  perfons  to  whom  he  fhould  think  proper  to  transfer  it ; 
which  introduced  ttie  dodrine  and  pra^icc  of  alienations_,gifts, 
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and  contrafts.  But  thefe  precautions  would  be  very  jfhort  and 
imperfedl,  if  they  were  confined  to  the  life  only  of  the  occu- 
pier ;  for  then  upon  his  death  all  his  goods  would  again  be- 
come common,  and  create  an  infinite  variety  of  ftrife  and 
confufion.  The  law  of  very  many  focieties  has  therefore 
given  to  the  proprietor  a  right  of  continuing  his  property 
after  his  death,  in  fuch  perfons  as  he  fhall  name ;  and,  in 
defe£l  of  fuch  appointment  or  nomination,  the  law  of  every 
fociety  has  direfted  the  goods  to  be  vefled  in  certain  particu- 
lar individuals,  exclufive  of  all  other  perfons  ^.  The  former 
method  of  acquiring  perfbnal  property,  according  to  the  ex- 
prefs  directions  of  the  deceafed,  we  call  a  tejfament :  the  lat- 
ter, which  is  alfo  according  to  the  will  of  the  deceafed,  not 
exprefled  indeed  but  prefumed  by  the  law  ^^  we  call  in  Eng- 
land an  odmimjlration ;  being  the  fame  which  the  civil  law- 
yers term  a  fucceffion  ah  intejiato,  and  which  anfwers  to  the 
defcent  or  inheritance  of  real  eftates. 

Testaments  are  of  very  high  antiquity.  We  find  them 
in  ufe  among  the  antient  Hebrews  J  though  I  hardly  think 
the  example  ufually  given  *=,  of  Abraham's  complaining  ^ 
that,  unlefs  he  had  fome  children  of  his  body,  his  fteward 
Eliezer  of  Damafcus  would  be  his  heir,  is  quite  conclufive  to 
fhew  that  he  had  made  him  fo  by  vjill.  And  indeed  a  learn- 
ed writer  "  has  adduced  this  very  pafTage  to  prove,  that  in  the 
patriarchal  age,  on  failure  of  children  or  kindred,  the  fervants 
born  under  their  mader's  roof  fucceeded  to  the  inheritance  as 
heirs  at  law  •".  But,  (to  omit  what  Eufebius  and  others  have 
related  of  Noah's  teftament,  made  in  writing  and  witneffed 
under  hlsfealf  whereby  he  difpofed  of  the  whole  world")  I 
apprehend  that  a  much  more  authentic  inftance  of  the  early 
ufe  of  teftaments  may  be  found  in  the  facred  writings  ^, 
wherein  Jacob  bequeaths  to  his  fon  Jofeph  a  portion  of  his  in- 

a  Puff.  L.  of  N.  l>.  4,   c.  10.  e  Taylor's  elem.  civ.  law.  517. 

b  Hid.  b.  4.  c.  II.  f  See  pag.  12. 

c  Barbeyr,  Puff,  4,  lo.  4.    Codolph.  S  Selden.  de  fucc.  Ebr,  c,  24, 
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heritance  double  to  that  of  his  brethren  :  which  will  we  find 
carried  into  execution  many  hundred  years  afterwards,  when 
the  pofterity  of  Jofeph  were  divided  into  two  diftindl^  tribes, 
thofe  of  Ephraim  and  Manafieh,  and  had  two  feveral  inheri- 
tances affigned  them  ;  whereas  the  defcendants  of  each  of  the 
other  patriarchs  formed  only  one  fingle  tribe,  and  had  only 
one  lot  of  inheritance.  Solon  was  the  firft  legiflator  that  in- 
troduced wills  into  Athens  * ;  but  in  many  other  parts  of 
Greece  they  were  totally  difcountenanced  ^.  In  Rome  they 
were  unknown,  till  the  laws  of  the  twelve  tables  were  com- 
piled, which  firft  gave  the  right  of  bequeathing':  and, 
among  the  northern  nations,  particularly  among  the  Ger- 
mans ■",  teftamenis  were  not  received  into  ufe.  And  this  va- 
riety may  ferve  to  evince,  that  the  right  of  making  wills,  and 
difpofmg  of  property  after  death,  is  merely  a  creature  of  the 
civil  ftate " ;  which  has  permitted  it  in  fome  countries,  and 
denied  it  in  others  :  and,  even  where  it  is  permitted  by  law, 
it  is  fubjeiled  to  different  formalities  and  reftricStions  in  al- 
rnoft  every  nation  under  heaven  °. 

With  us  in  England  this  power  of  bequeathing  is  co-eval 
with  the  firft  rudiments  of  the  law :  for  we  have  no  traces  or 
memorials  of  any  time  when  it  did  not  exift.  Mention  is 
made  of  inteftacy,  in  the  old  law  before  the  conqueft,  as 
being  merely  accidental ;  and  the  diftribution  of  the  inteftate's 
eftate,  after  payment  of  the  lord's  heriot,  is  then  dire6led  to 
go  according  to  the  eftablilhed  law.  "  She  quis  incuria,  five 
"  7mrte  repcnthia^  fucrit  intejlatus  moriuus.^  dominus  tamen  nul~ 
**  lam  rerum  Juarum  partem  (praeter  earn  quae  jure  debet ur  he- 
*'  reoti  nomine)  fibi  ajfum'ito.  Verum  pojfejjionis  uxori,  liberis^ 
*'  et  cognatione  prox'inih^  pro  fuo  raique  jure^  dijlrihuantur  p." 
But  we  are  not  to  imagine,  that  the  power  of  bequeathing 
extended  originally  to  all  a  man's  perfonal  eftate.  On  the 
contrary,  Glanvil  will  inform  us  %  that  by  the  common  law, 

i  '?\\xXAXc\i.\n'vita  Solor.  °  Sp.  L.   b.  27.   c.  I.     VJnnius  in 

k  Pott.  Antiq,   I.  4.  c.  15,  hfl.  I.  2.  tit.  10. 

1  hfl,  2,  22.  T.  P  l.L.  Canui,   c,  6S. 
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as  it  lucod  in  the  reign  of  Henry  the  fqcond,  a  man's  goods 
were  to  be  divided  into  three  equal  parts ;  of  which  one  went 
to  his  heirs  or  lineal  defcendants,  another  to  his  wife,  and 
the  third  was  at  his  own  difpofal  :  or,  if  he  died  without  a 
wife,  he  might  then  difpofe  of  one  moiety,  and  the  other  went 
to  his  children  ;  and  fo  e  converfo^  if  he  had  no  children,  the 
wife  was  entitled  to  one  moiety,  and  he  might  bequeath  the 
other  :  but,  if  he  died  without  either  wife  or  ifTue,  the  whole 
was  at  his  own  difpofal  *■.  The  (hares  of  the  wife  and  chil- 
dren were  called  their  reajonable  parts ;  and  the  writ  de  ratio' 
nabili  parte  bonorum  was  given  to  recover  it '. 

This  continued  to  be  the  law  of  the  land  at  the  time  of 
magna  carta,  which  provides,  that  the  king's  debts  fhall  firft 
of  all  be  levied,  and  then  the  refidue  of  the  goods  fhall  go  to 
the  executor  to  perform  the  will  of  the  deceafed  :  and,  if  no- 
thing be  owing  to  the  crown,  "  omnia  catalla  cedant  defun6lo ; 
*'  falvh  uxori  ipfius  et  pueris  fuis  rationabilib-us  partibus  fuis  ^ ." 
In  the  rei<^n  of  king  Edward  the  third  this  right  of  the  wife 
and  children  was  ftill  held  to  be  the  univerfai  or  common 
law";  thouf^h  frequently  pleaded  as  the  local  cuftom  of 
Berks,  Devon,  and  other  counties  '^  :  and  fir  Henry  Finch 
lays  it  down  exprefsly  *,  in  the  reign  of  Charles  the  firft,  to 
be  the  p-eneral  law  of  the  land.  But  this  law  is  at  prefent  al- 
tered  by  imperceptible  degrees,  and  the  deceafed  may  now  by 
will  bequeath  the  whole  of  his  goods  and  chattels  ;  though 
we  cannot  trace  out  when  firft  this  alteration  began.  In- 
deed fir  Edward  Coke  ^  is  of  opinion,  that  this  never  was 

T  Erad^on  i'.z.c.zG.    Flet. /.2.  f.57.  trjarks,  without  iflueharf  betv/een  them  ; 

,  F.N.I?.  122.  ^'"^  thereupoa  flie  claimed  the  moiety. 

<   o  Hen  lil.  c.  18.  Seme  exceptions  were  taken  to  the  plcad- 

»'  A  widow  brougl'.t  an  aclion  of  de-  »ngS  ^nd  the  faa  of  the  hufband's  dying 

tinue  againft  her  hulLand's  executors,  without  ifllie  was  denied  j   Lut  the  rule 

quoocumpeyconfuctudimmtotiusrtgm^n-  of  law,  as  flated  in  the  writ,  feems  to 

gliac  taifenus  ufitatam  et  apprcbatam,  ux-  have  been  univeifally  allowed.    (M.   30 

,rci  tieknt  et  jident  a  tempore,  &c,  lahcre  Edw.  IJI.  25.)    And  a  fimilar  cafe  oc- 

fuam  ran'onabiltvi partitn  bonorum  mar'itc-  curs  in  H.    17  Edw.  III.  9. 
rum  fuorum:   ita  ■videlicet,   quod  fi  vulhs  ^   ^sg.  Brcv.  142.    Co,  Lltt.  1 76. 

habue.r\nt  iibcos,  tunc  medietatiTK  ;  tt,  Jt  ^  Law.  175* 
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the  general  law,  but  only  obtained  in  particular  places  by 
fpecial  cuftom  :  and  to  eftablifti  that  doctrine,  he  relies  on  a 
paflage  in  Brafton,  which  in  truth,  when  compared  with  the 
context,  makes  dire£lly  againft  his  opinion.     For  Bradon  * 
lays  down  the  dodtrine  of  the  reafonable  part  to  be  the  com- 
mon law;  but  mentions  that  as  a  particular  exception,  which 
fir  Edward  Coke  has  haftily  cited  for  the  general  rule.    And 
Glanvil,  magna  carta^  Fleta,  the  year-books,  Fitzherbert, 
and  Finch,  do  all  agree  with  BracSlon,  that  this  right  to  the 
pars  rationabilis  was  by  the  common  law  :  which  alfo  conti- 
nues to  this  day  to  be  the  general  law  of  our  fifter  kingdom 
of  Scotland  ^.    To  which  we  may  add,  that,  whatever  may 
have  been  the  cuftom  of  later  years  in  many  parts  of  the 
kingdom,  or  however  it  was  introduced  in  derogation  of  the 
old  common  law,  the  antient  method  continued  in  ufe  in  the 
province  of  York,  the  principality  of  Wales,  and  in  the  city 
of  London,  till  very  modern  times :  when,  in  order  to  favour 
the  power  of  bequeathing,  and  to  reduce  the  whole  kingdom 
to  the  fame  ftandard,  three  ftatutes  have  been  provided  j  the 
one  4  &  5  W.  &  M.  c.  2.  explained  by  2  and  3  Ann.  c.  5. 
for  the  province  of  York  ;  another  7  &  8  W.  III.  c.  38.  for 
Wales ;  and  a  third,  11  Geo.  I.  c.  18.  for  London  :  where- 
by it  is  enad:ed,  that  perfons  within  thofe  diftriils,  and 
liable  to  thofe  cuftoms,  may  (if  they  think  proper)  dif- 
pofe  of  all  their  perforul  eftates  by  will ;  and  the  claims  of 
the  widow,  children,  and  other  relations,  to  the  contrary,  are 
totally  barred.    Thus  is  the  old  common  law  nov/  utterly 
aboliftied  throusrhout  all  the  kingdom  of  Eno-land,  and  a  man 
may  devife  the  whole  of  his  chattels  as  freely,  as  he  formerly 
could  his  third  part  or  moiety.     In  difpofing  of  which,  he 
was  bound  by  the  cuftom  of  many  places  (as  was  ftated  in  a 
former  chapter '')  to  remember  his  lord  and  the  church,  by 
leaving  them  his  two  beft  chattels,  which  was  the  original  of 
heriots  and  mortuaries  ;  and  afterwards  he  was  left  at  his  own 
liberty,  to  bequeath  the  remainder  as  he  pleafed. 


2  /,  2.  c.  26.  §.  1.  i  pag.  4;6. 
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In  cafe  a  perfon  made  no  difpofition  of  fuch  of  his  goods 
as  were  teflable,  whether  that  were  only  part  or  the  whole  of 
them,  he  was,  and  is,  faid  to  die  inteftate  ;  and  in  fuch  cafes 
it  is  faid,  that  by  the  old  law  the  king  was  entitled  to  feife 
upon  his  goods,  as  t\\Q  parens  patriae,  and  general  truftee  of 
the  kingdom  '^.  This  prerogative  the  king  continued  to  ex- 
ercife  for  fome  time  by  his  own  minifters  of  juftice  ;  and 
probably  in  the  county  court,  where  matters  of  all  kinds 
were  determined  :  and  it  was  granted  as  a  franchife  to  many 
lords  of  manors,  and  others,  who  have  to  this  day  a  prefcrip- 
tive  right  to  grant  adminiftration  to  their  inteftate  tenants  and 
fuitors,  in  their  own  courts  baron  and  other  courts,  or  to 
have  their  wills  there  proved,  in  cafe  they  made  any  difpofi- 
tion'*. Afterwards  the  crown,  in  favour  of  the  church,  in- 
verted the  prelates  with  this  branch  of  the  prerogative ;  which 
was  done,  faith  Perkins  '^j  becaufe  it  was  intended  by  the 
law,  that  fpiritual  men  are  of  better  confcience  than  laymen, 
and  that  they  had  more  knowlege  what  things  would  conduce 
to  the  benefit  of  the  foul  of  the  deceafed .  The  goods  therefore 
of  inteftates  were  given  to- the  ordinary  by  the  crown;  and  he 
might  feife  them,  and  keep  them  without  wafting,  and  alfo 
might  give,  aliene,  or  fell  them  at  his  will,  and  difpofe  of  the 
money  in  pios  nfus :  and,  if  he  did  otherwife,  he  broke  the 
confidence  which  the  law  repofed  in  him  ^.  So  that  properly 
the  whole  intereft  and  power,  which  were  granted  to  the  or- 
dinary, were  only  thofe  of  being  the  king's  almoner  within 
his  diocefe ;  in  truft  to  diftribute  the  inteftate's  goods  in  cha- 
rity to  the  poor,  or  in  fuch  fuperftitious  ufes  as  the  miftaken 
zeal  of  the  times  had  denominated  pious  ^.  And,  as  he  had 
thus  the  difpofition  of  inteftates'  effects,  the  probate  of  wills  of 
courfe  followed  :  for  it  was  thought  juft  and  natural,  that  the 
will  of  the  deceafed  fhould  be  proved  to  the  fiuisfacStion  of  the 
prelate,  whofe  right  of  diftributing  his  chattels  for  the  good  of 
his  foul  was  efFedtually  fuperfeded  thereby. 

c  9  Rep.  38.  ^  Finch.  I.avV.  173,  174. 
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The  goods  of  the  inteftate  being  thus  vefted  in  the  ordi- 
nary upon  the  moft  folemn  and  confcientious  truft,  the  reve- 
rend prelates  were  therefore  not  accountable  to  any,  but  to 
God  and  themfelves,  for  their  condudl ''.  But  even  in  Fle- 
ta's  time  it  was  complained  \  **  quod ordinarii^  hujufmodi  bona 
'*  nomine  ecclefiae  occupantcs^  niillam  vel faltem  indebita?n  fac'mnt 
**  dljlrlhutionem."  And  to  what  a  length  of  iniquity  this 
abufe  was  carried,  moft  evidently  appears  from  a  glofs  of  pope 
Innocent  IV '^,  written  about  the  year  1250  ;  wherein  he 
lays  it  down  for  eftablifhed  canon  law,  that  "  in  Britannia 
*'  tenia  pars  honor um  decedentium  ab  intejiato  in  opus  ecclefiae  et 
*'  pauperum  difpenfanda  ejij"  Thus  the  popifli  cl(h'gy  took 
to  themfelves  '  (under  the  name  of  the  church  and  poor)  the 
whole  refidue  of  the  deceafed's  eftate,  after  the  partes  rational 
biles,  or  two  thirds,  of  the  wife  and  children  were  deduiSed  ; 
without  paying  even  his  lawful  debts,  or  other  charges  there- 
on. For  which  reafon  it  was  enacted  by  the  ftatute  of  Weftm. 
2.  "*  that  the  ordinary  fliall  be  bound  to  pay  the  debts  of  the 
inteftate  fo  far  as  his  goods  v/iil  extend,  in  the  fame  manner 
that  executors  were  bound  in  cafe  the  deceafed  had  left  a 
will  :  a  ufe  more  truly  pious,  than  any  requiem,  or  mafs  for 
his  foul.  This  was  the  firft  check  given  to-  that  exorbitant 
power,  which  the  law  had  entrufted  with  ordinaries.  But, 
though  they  were  now  made  liable  to  the  creditors  of  the  in- 
teftate for  their  juft  and  lawful  demands,  y&t  \.\\&  refiduwuy 
after  payment  of  debts,  remained  ftill  in  their  hands,  to  be 
applied  to  whatever  purpofcs  the  confcience  of  the  ordinary 
(hould  approve.  The  flagrant  abufes  of  which  power  oc- 
eafioned  the  legiflature  again  to  interpofe,  in  order  to  pre- 
vent the  ordinaries  from  keeping  any  longer  the  adminif- 
tration  in  their  own  hands,  or  thofe  of  their  immediate  de- 

h  Plowd,  277.  ry  of  Richmond  in  YorLlhlre,  this  pro- 
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pendents :  and  therefore  the  ftatute  31  Edw.  III.  c.  1 1.  pro- 
vides, that,  in  cafe  of  inteftacy,  the  ordinary  ftiall  depute  the 
neareft  and  moft  lawful  friends  of  the  deceafed  to  adminifter 
his  goods ;  which  adminiftrators  are  put  upon  the  fame  foot- 
ing, with  regard  to  fuits  and  to  accounting,  as  executors  ap- 
pointed by  will.  This  is  the  original  of  adminiftrators,  as 
they  at  prefent  ftand ;  who  are  only  the  officers  of  the  ordina- 
ry, appointed  by  him  in  purfuance  of  this  ftatute,  which  An- 
gles out  the  next  and  meji  lawful  friend  of  the  inteftate ;  who 
is  interpreted  "  to  be  the  next  of  blood  that  is  under  no  legal 
difabilities.  The  ftatute  21  Hen.  VIII.  c.  5.  enlarges  a  little 
more  the  power  of  the  ecclefiaftical  judge  j  and  permits  him 
to  grant  adminiftration  either  to  the  widow,  or  the  next  of  kin, 
or  to  both  of  them,  at  his  own  difcretion;  and,  where  two  or 
more  perfons  are  in  the  fame  degree  of  kindred,  gives  the  or- 
dinary his  eleftion  to  accept  whichever  he  pleafes. 

Upon  this  footing  ftands  the  general  law  of  adminiftrations 
at  this  day.  I  fhall,  in  the  farther  progrefs  of  this  chapter, 
mention  a  few  more  particulars,  with  regard  to  who  may,  and 
who  may  not,  be  adminiftrator ;  and  what  he  is  bound  to  do 
when  he  has  taken  this  charge  upon  him  :  what  has  been  hi- 
therto remarked  only  ferving  to  Ihew  the  original  and  gradual 
progrefs  of  teftaments  and  adminiftrations  :  in  what  manner 
the  latter  was  firft  of  all  vefted  in  the  biftiops  by  the  royal  in- 
dulgence J  and  how  it  was  afterwards,  by  authority  of  par- 
liament, taken  from  them  in  efFedl,  by  obliging  them  to 
commit  all  their  power  to  particular  perfons  nominated  ex- 
prefsly  by  the  law, 

I  PROCEED  now,  fecondly^  to  enquire  who  may,  or  may 
not  make  a  teftament ;  or  what  perfons  are  abfolutely  obliged 
by  law  to  die  intefta.e.  And  this  law  °  is  entirely  prohibitory  ; 
for,  regularly,  eve:y  perfon  hath  full  power  and  liberty  to 
make  a  will,  that  is  not  under  fome  fpecial  prohibition  by 
law  or.cuftom:  which  prohibitions  are  principally  upon  three 

a  9  Rep.  5^  •  Gedolfh.  Orph.  Leg./",  i.  c  7. 

accounts  y 


Ch.  52.  {?/    Things.  4^^ 

accounts  ;  for  want  of  fufficient  difcretion  ;  for  want  of 
fufficient  liberty  and  free  will ;  and  on  account  of  they: 
criminal  condu<^lt. 

I.  In  the  firft  fpecies  are  to  be  reckoned  infants,  undei: 
the  age  of  fourteen  if  males,  and  twelve  if  females  j  which 
16  the  rule  of  the  civil  law  p.     For,   though  fome  of  our 
common  lawyers  have  held  that  an  infant  of  any  age  (evert 
four  years  old)  might  make  a  teftament 'i,  and  others  have 
denied  that  under  eighteen  he  is  capable  \  yet  as  the  ecclefi- 
aftical  court  is  the  judge  of  every  teftator's  capacityj  this 
cafe  muft  be  governed  by  the  rules  of  the  ecclefiaftical  law. 
So  that  no  objeiEtion  can  be  admitted  to  the  v/ill  of  an  infant 
of  fourteen,  merely  for  want  of  age  :  but,  if  the  teftator  was 
not  of  fufficient  difcretion,  whether  at  the  age  of  fourteen  or 
four  and  twenty,  that  will  overthrow  his  teftament.     Mad- 
men, or  otherwife  77on  compoUs,  idiots  or  natural  fools,  per- 
fons  grown  childifh  by  reafon  of  old  age  or  diftemper,  fuch 
as  have  their  fenfes  befottcd  with  drunkennefs, — all  thefe  ars 
incapable,  by  reafon  of  mental  difability,  to  make  any  will  fd 
long  as  fuch  difability  lafts.    To  this  clafs  alfo  may  be  refer- 
red fuch  perfons  as  are  ^(?r«  deaf,  blind,  and  dumb  j  whoj 
as  they  have  always  wanted  the  common   inlets  of  under- 
ftanding,  are  incapable  of  having  animum  tejiandi^  and  theif 
teftaments  are  therefore  void. 

2.  Such  perfons,  as  are  inteftable  for  want  of  liberty  ot 
freedom  of  will,  are  by  the  civil  law  of  various  kinds  ;  as 
prifoners,  captives,  and  the  like  '.  But  the  law  of  England 
does  not  make  fuch  perfons  abfolutely  inteftable  ;  but  only 
leaves  it  to  the  difcretion  of  the  court  to  judge,  upon  thd 
Gonfideration  of  their  particular  circumll;ances  of  dur^fsj 
whether  or  no  fuch  perfons  could  be  fuppofed  to  have  UberuM 
animum  tejiandi.  And,  with  regard  to  feme-coverts,  our 
3aws  differ  ftill  more  materially  from  the  civil.  Among  thd 
Romans  there  was  no  difi:in6lion  ;  a  married  woman  was  a« 
capable  of  bequeathing  as   a  fcme-fole  ^      But  with   us  si 

P  Godolph.  p.  I.  c.  8.    Wentw.  21a.  >"  Co.  Litt.  89. 
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married  woman  is  not  only  utterly  incapable  of  devifing  lands, 
being  excepted  out  of  the  ftatute  of  wills,  34  &  35  Hen.  VIII, 
c.  5.  but  alfo  fhe  is  incapable  of  making  a  teftament  oi chat-' 
tels,  without  the  licence  of  her  hufband.  For  all  her  per- 
fonal  chattels  are  abfolutely  his  own  ;  and  he  may  difpofe  of 
her  chattels  real,  or  fhall  have  them  to  himfelf  if  he  furvives 
her  :  it  would  be  therefore  extremely  inconfiftent,  to  give  her 
a  power  of  defeating  that  provifion  of  the  law,  by  bequeathing 
thofe  chattels  to  another  ".  Yet  by  her  hufband's  licence  fhe 
may  make  a  teftament  ° ;  and  the  hufband,  upon  marriage, 
frequently  covenants  with  her  friends  to  allow  her  that 
licence  :  but  fuch  licence  is  more  properly  his  aflent ;  for, 
unlefs  it  be  given  to  the  particular  will  in  queftion,  it  will 
not  be  a  complete  teftament,  even  though  the  huft)and  be- 
forehand hath  given  her  permiffion  to  make  a  will  ^.  Yet  it 
fhall  be  fufRcient  to  repel  the  hufband  from  his  general  right 
of  adminiftring  his  wife's  eiFe£ls ;  and  adminiftration  fhall  be 
granted  to  her  appointee,  with  fuch  teftamentary  paper  an- 
nexed ".  So  that  in  reality  the  woman  makes  no  will  at  all, 
but  only  fomething  like  a  will  ^  ;  operating  in  the  nature  of 
an  appointment,  the  execution  of  which  the  hufband  by  his 
bond,  agreement,  or  covenant,  is  bound  to  allow.  A  dif- 
tin6lion  fimilar  to  which,  we  meet  with  in  the  civil  law. 
For,  though  a  fon  who  was  inpotejlatc parentis  could  not  by  any 
means  make  a  formal  and  legal  teftament,  even  though  his 
father  permitted  it  ^,  yet  he  might,  with  the  like  permiflion 
of  his  father,  make  v/hat  was  called  a  donatio  tnort'ts  caufa  *. 
The  queen  confort  is  an  exception  to  this  general  rule,  for 
fhe  may  difpofe  of  her  chattels  by  will,  without  the  confent 
of  her  lord  ''  :  and  any  feme-covert  may  make  her  will  of 
goods,  which  are  in  her  pofTeflion  in  aider  droits  as  executrix 
or  adminiftratrix  ;  for  thefe  can  never  be  the  property  of  the 
hufband  "^ :  and,  if  fhe  has  any  pinmoney  or  feparate  main- 
tenance, it  is  faid  fhe  may  difpofe  of  her  favings  thereout  by 

V  4  Rep.  51.  y  Cro.  Car.  376.    j  Mod.  211. 
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teftament,  without  the  control  of  her  hufband  '^.  But,  [f  a 
feme-fole  makes  her  will,  and  afterwards  marries,  fuch  fub- 
fequent  marriage  is  efteemed  a  revocation  in  law,  and  en- 
tirely vacates  the  will  *. 

3.  Persons  incapable  of  making  teftaments,  on  account 
of  their  criminal  condudt,  are  in  the  firft  place  all  traitors 
and  felons,  from  the  time  of  convi(3:ion  ;  for  then  their  goods 
and  chattels  are  no  longer  at  their  own  difpofal,  but  forfeited 
to  the  king.  Neither  can  a  felo  de  fe  make  a  will  of  goods 
and  chattels,  for  they  are  forfeited  by  the  a<5l  and  manner  of 
his  death ;  but  he  may  make  a  devife  of  his  lands,  for  they 
are  not  fubjeiled  to  any  forfeiture  ^  Outlaws  alfo,  though 
it  be  but  for  debt,  are  incapable  of  making  a  will,  fo  long  as 
the  outlawry  fubfifts,  for  their  goods  and  chattels  are  forfeited 
during  that  times.  As  for  perfons  guilty  of  other  crimes, 
fhort  of  felony,  who  are  by  the  civil  law  precluded  from 
making  teflaments,  (as  ufurers,  libellers,  and  others  of  a 
worfe  (lamp)  at  the  common  law  their  teflaments  may  be 
good  ^,  And  in  general  the  rule  is,  and  has  been  fo  at  leaft 
ever  fince  Glanvil's  time  j,  qiiod  libera  fit  cujufainque  ultima 
voluntas. 

Let  us  next,  thirdly,  confider  what  this  laft  will  and  te- 
ftament is,  which  almoit  every  one  is  thus  at  liberty  to  make  3 
or  the  nature  and  incidents  of  ateRament.  Teftaments  both 
Juftinian  *  and  fir  Edward  Coke  ^  agree  to  be  fo  called,  be- 
caufe  they  are  tejlatio  mentis  :  an  etymon,  which  feems  to  fa- 
vour too  much  of  the  conceit ;  it  being  plainly  a  fubftantive 
derived  from  the  verb  te/iari,  in  like  manner  as  juramentumy 
incrementiim,  and  others,  from  other  verbs.  The  definition 
of  the  old  Roman  lawyers  is  much  better  than  their  etymo- 
logy ;  *'  voluntatis  nojirae  jujia  fententia  de  eo,  quod  quis  foji 
*'  mortem  fuam  fieri  velit '  ;"  which  may  be  thus  rendered  into 
Englifh,  **  the  legal  declaration  of  a  man's  intentions,  which 

'  Prec.  Chan.  44.  j  /,  7.  c,  5, 
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*'  he  wills  to  be  performed  after  his  death."  It  is  calledy^w- 
tentia  to  denote  the  circumfpe(5lion  and  prudence  with 
which  it  is  fuppofed  to  be  made  :  it  is  voluntatis  nojirae 
fententia,  becaufe  it's  efficacy  depends  on  it's  declaring  the 
teftator's  intention,  whence  in  England  it  is  emphatically 
fliled  his  will :  it  is  jujla  fententia ;  that  is,  drawn,  attefted 
and  publifhed  with  all  due  folemnities  and  forms  of  law :  it 
is  de  eo.,  quod  quis  pojl  mortem  fumn  fieri  velit^  becaufe  a  tefta- 
ment  is  of  no  force  till  after  the  death  of  the  teftator. 

These  teftaments  are  divided  into  two  forts  ;  written^  and 
Verbal  or  nuncupative ;  of  which  the  former  is  committed  to 
writing,  the  latter  depends  merely  upon  oral  evidence,  being 
declared  by  the  teftator  in  extremis  before  a  fufficient  number 
of  witnefles,  and  afterwards  reduced  to  v/riting.  A  codicil, 
codicillust  a  little  book  or  writing,  is  a  fupplement  to  a  will; 
or  an  addition  made  by  the  teftator,  and  annexed  to,  and  to 
be  taken  as  part  of,  a  teftament :  being  for  it's  explanation, 
or  alteration,  or  to  make  fome  addition  to,  or  elfe  fome  fub- 
ftra£lion  from,  the  former  difpofitions  of  the  teftator'".  This 
may  alfo  be  either  v/ritten  or  nuncupative. 

But,  as  nuncupative  wills  and  codicils,  (which  were  for- 
merly more  in  ufe  than  at  prefent,  when  the  art  of  writing  is 
become  more  univerfal)  are  liable  to  great  impofitions,  and 
mayoccafion  many  perjuries,  the  ftatute  of  frauds,  29  Car. II. 
c.  3.  enacts;  i.  That  no  written  will  fhall  be  revoked  or 
altered  by  a  fubfequent  nuncupative  one,  except  the  fame  be 
in  the  lifetime  of  the  teftator  reduced  to  writing,  and  read 
over  to  him,  and  approved ;  and  unlefs  the  fame  be  proved  to 
have  been  fo  done  by  the  oaths  of  three  witnefles  at  the  leaft  j 
who,  by  ftatute  4  &  5  Ann.  c.  16.  muft  be  fuch  as  are  ad- 
mifTible  upon  trials  at  common  law.  2.  That  no  nuncupative 
will  ftiall  in  any  wife  be  good,  where  the  eftate  bequeathed 
exceeds  30/;  unlefs  proved  by  three  fuch  witneflTes,  prefent 
at  the  making  thereof  (the  Roman  law  requiring  feven  ")  and 
unlefs  they  or  fome  of  them  were  fpecially  required  to  bear 
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witnefs  thereto  by  the  teftator  himfelf;  and  unlefs  it  was 
made  in  his  lau  ficknefs,  in  his  own  habitation  or  dwellina;- 
houfe,  or  where  he  had  been  previoufly  refident  tcji  days  at 
the  leaft,  except  he  be  furprized  with  ficlcnefs  on  a  journey, 
or  from  home,  and  dies  without  returning  to  his  dwelling. 
3.  That  no  nuncupative  will  Ihall  be  proved  by  the  witnefTes 
after  fix  months  from  the  making,  unlefs  it  were  put  in  v/rit- 
ing  within  fix  days.  Nor  fhall  it  be  proved  till  fourteen  days 
after  the  death  of  the  teftator,  nor  till  procefs  hath  firft  ifTued 
to  call  in  the  widow,  or  next  of  kin,  to  conteft  it  if  they 
think  proper.  Thus  hath  the  legiflator  provided  againft  any 
frauds  in  fetting  up  nuncupative  wills,  by  fo  numerous  a  train 
of  requifites,  that  the  thing  itfelf  is  fallen  into  difufe  ;  and 
hardly  ever  heard  of,  but  in  the  only  inftance  where  favour 
ought  to  be  {hewn  to  it,  when  the  teftator  is  furprized  by 
fudden  and  violent  ficknefs.  The  teftamentary  words  muft 
be  fpoken  with  an  intent  to  bequeath,  not  any  loofe  idle  dif- 
courfe  in  his  illnefs ;  for  he  muft  require  the  by-ftanders  to 
bear  witnefs  of  fuch  his  intention  :  the  will  muft  be  made  at 
home,  or  among  his  family  or  friends,  unlefs  by  unavoidable 
accident ;  to  prevent  impofitions  from  ftrangers  :  it  muft  be 
in  his  lajl  ficknefs ;  for,  if  he  recovers,  he  may  alter  his  dif- 
pofitions,  and  has  time  to  make  a  written  will :  it  muft  not  be 
proved  at  too  long  a  diftance  from  the  teftator's  death,  left 
the  words  fhould  efcape  the  memory  of  the  witnelTes ;  nor 
yet  too  haftily  and  without  notice,  left  the  family  of  the  tef- 
tator fhould  be  put  to  inconvenience,  or  furprized. 

As  to  written  wills,  they  need  not  any  witnefs  of  their 
publication.  I  fpeak  not  here  of  devifes  of  lands,  which  are 
entirely  another  thing,  a  conveyance  by  ftatute,  unknown 
to  the  feodal  or  common  law,  and  not  under  the  fame  jurif- 
diilion  as  perfonal  teftam.ents.  But  a  teftament  of  chattels, 
written  in  the  teftator's  own  hand,  though  it  has  neither  his 
name  nor  feal  to  it,  nor  witnefles  prefent  at  it's  publication, 
is  good ;  provided  fufficient  proof  can  be  had  that  it  is  his 
hand-writing  °.    And  though  written  in  another  man's  hand, 

•  Gcdolph,  p.  I,   c.  21,    Gilb.  Rpp;  260. 
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and  never  figned  by  the  teftator,  yet  if  proved  to  be  according 
to  his  inftrudions  and  approved  by  him,  it  hath  been  held  a 
good  teftament  of  the  perfonal  eft  ate  p.  Yet  it  is  the  fafer, 
and  more  prudent  vi^ay,  and  leaves  lefs  in  the  breaft  of  the 
ecclefiaftical  judge,  if  it  be  figned  or  fealed  by  the  teftator, 
and  publiftied  in  the  prefence  of  witnefles  :  which  laft  was 
always  required  in  the  time  of  Bradton^;  or,  rather,  he  in 
this  refpedt  has  implicitly  copied  the  rule  of  the  civil  law. 

No  teftamcnt  is  of  any  effedl  till  after  the  death  of  the  tef- 
tator. "  Na7n  omne  tejiamentum  morte  confummatum  eji  ;  et 
*'  voluntas  iejiatoris  eJi  amhulator'ta  ufque  ad  mortem^ ^  And 
therefore,  if  there  be  many  teftaments,  the  laft  overthrows 
all  the  form.er^ :  but  the  republication  of  a  former  will  re- 
vokes one  of  a  later  date,  and  eftablifhes  the  firft  again  *. 

Hence  it  follows,  that  teftaments  may  be  avoided  three 
ways  :  i.  If  made  by  a  perfon  labouring  under  any  of  the 
incapacities  before-mentioned  :  2.  By  making  another  tefta- 
ment  of  a  later  date  :  and,  3.  By  cancelling  or  revoking  it. 
For,  though  I  make  a  laft  will  and  teftament  irrevocable  in 
the  ftrongeft  words,  yet  I  am  at  liberty  to  revoke  it :  becaufe 
my  own  act  or  words,  cannot  alter  the  difpofition  of  law,  fo 
as  to  make  that  irrevocable,  which  is  in  it's  own  nature  revo- 
cable "•  For  this,  faith  lord  Bacon  "',  would  be  for  a  man  to 
deprive  hiinfelf  of  that,  which  of  all  other  things  is  moft  in- 
cident to  human  condition  ;  and  that  is,  alteration  or  repent- 
ance. It  hath  alfo  been  held,  that,  without  an  exprefs  re- 
vocation, if  a  man,  who  hath  made  his  will,  afterwards 
marries  and  hath  a  child,  this  is  a  prefumptive  or  implied 
revocation  of  his  former  will,  which  he  made  in  his  ftate  of 
celibacy''.  The  Romans  were  alfo  wont  to  fet  afide  tefta- 
ments as  being  mofficiofa,  deficient  in  natural  duty,  if  they 
tlifinherited  or  totally  parted  by  (without  affigning  a  true  and 

V  Comyns.  452,  3,  4.  t  Perk.  479. 

«l  /.  2.  c.  26.  "8  Rep.  82. 

T  Co.  Litt.  112.  w  Elem.  c.  19. 

«  Lite.  §.  16S.     Perk.  472.  x  Lord  Ryym.  441,     i  P.  Wms,  304. 
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fufficient  reafon  y)  any  of  the  children  of  the  teftator  ^.  But 
if  the  child  had  any  legacy,  though  ever  fo  fmall,  it  was  a 
proof  that  the  teftator  had  not  loft  his  memory  or  his  reafon, 
which  otherwife  the  law  prefumed  ;  but  was  then  fuppofed  to 
have  acSled  thus  for  fome  fubftantial  caufe  :  and  in  fuch  cafe 
no  querela  inofficiofi  tejiamenti  v)2iS2i\\o^eA.  Hence  probably 
has  arifen  that  groundlefs  vulgar  error,  of  the  neceflity  of 
leaving  the  heir  a  fhilling  or  fome  other  exprefs  legacy,  in 
order  to  difinherit  him  effedlually :  whereas  the  law  of  Eng- 
land makes  no  fuch  wild  fuppofitions  of  forgetfulnefs  or  in- 
fanity ;  and  therefore,  though  the  heir  or  next  of  kin  be  to- 
tally omitted,  it  admits  no  querela  inofficiofi^  to  fet  afidc  fuch 
a  teftament. 

We  are  next  to  confider,  fourthly^  what  is  an  executor, 
and  what  is  an  adminiftrator  j  and  how  they  are  both  to  be 
appointed. 

An  executor  is  he  to  whom  another  man  commits  by  will 
the  execution  of  that  his  laft  will  and  teftament.  And  all 
perfons  are  capable  of  being  executors,  that  are  capable  of 
making  wills,  and  many  others  befides  ;  as  feme-coverts,  and 
infants  :  nay,  even  infants  unborn,  or  in  ventre  fa  mere^  may 
be  made  executors  ''.  But  no  infant  can  ail  as  fuch  till  the 
age  of  feventeen  years ;  till  which  time  adminiftration  muft 
be  granted  to  fome  other,  durante  minor e  aetate^.  In  like 
manner  as  it  may  be  granted  durante  abfentia^  or  -pendente  Ute-y 
when  the  executor  is  out  of  the  realm  '^,  or  when  a  fuit  is 
commenced  in  the  ecclefiaftical  court  touching  the  validity 
of  the  will  ^.  This  appointment  of  an  executor  is  effential 
to  the  making  of  a  will  =  :  and  it  may  be  performed  either 
by  exprefs  words,  or  fuch  as  ftrongly  imply  the  fame.  But 
if  the  teftator  makes  his  will,  without  naming  any  executors, 
or  if  he  names  incapable  perfons,  or  if  the  executors  named 
refufe  to  a6lj    in  any  of  thefe  cafes,    the  ordinary  muft 

y  See  book  I.  ch.  i6.  c  i  Lutw.  342. 

z  Infl.  2.  iS.  I.  J  2  P.  Wms.  589,  590. 

a  Well.  Symb.  p.  i,  §.  635.  e  Went.  C.  I.     Plowd.  281. 

b  Went.  Off.  Ex,  c.  18. 
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grant  adminiftration  cum  te/iamento  annexo  '^  to  fome  other  per- 
ibn  ;  and  then  the  duty  of  the  adminiftrator,  as  alfo  when 
he  is  conftituted  only  durante  rninore  aetate^  i^c,  of  another, 
is  very  little  different  from  that  of  an  executor.  And  this 
was  law  fo  early  as  the  reign  of  Henry  II,  when  Glanvil  s 
informs  us,  that  "  tejiamenti  e^'ecutores  ejfe  debent  ii,  quos  tejla^ 
^'  tor  ad  hoc  eleger'it^  et  cur  am  ipfe  commiferit :  fi  vero  tejiator 
^'  nullos  ad  hoc  nominaverit^  pojjunt  propmgul  et  confanguinei 
^'  ipfius  defunSli  ad  id  faciendum  fe  ingerere." 

But  if  the  deceafed  died  wholly  inteftate,  without  making 
fither  will  of  executors,  then  general  letters  of  adminiftratiori 
fnuft  be  granted  by  the  ordinary  to  fuch  adminifrraior  as 
the  flatutes  of  Edv/ard  the  third,  and  Henry  the  eighth, 
before-mentioned,  diretSl.    In  confequenceof  which  we  may 
pbferve ;   i.  That  the  ordinary  is  compellable  to  grant  admi- 
niftration of  the  goods  and  chattels  of  the  wife,  to  the  huf- 
band,  or  his  reprefentatives  ^  :  and  of  the  hufband's  efFe6ls, 
to  the  widow,  or  next  of  kin  ;  but  he  may  grant  it  to  either, 
or  both,  at  his   difcretion  '.    2.  That,  among  the  kindred, 
thofe  are  to  be  preferred  that  are  the  neareft  in  degree  to 
^he  inteftate  ;  but,  of  perfons  in  equal  degree,  the  ordinary 
may  take  which  he  pleafes  ''.     3.  That  this  nearncfs  or  pro- 
pinquity of  degree  ftiall  be  reckoned  according  to  the  com- 
putation of  the  civilians'  ;  and  not  of  the  canonifts,  which 
^he  law  of  England  adopts,  in  the  defcent  of  real  eftates ""  : 
becaufe  in  the  civil  computation  the  inteftate  himfelf  is  the 
terminus,  a  quo  the  fevcral  degrees  are  numbered ;  and  not 
the  common  ancePcor,  according  to  the  rule  of  the  canonifts. 
And  therefore  in  the  firft  place  the  children,  or,  (on  failure 
of  children)  the  parents  of  the  deceafed,  are  entitled  to  the 
adminiftration:  both  which  are  indeed  in  the  firft  degree; 
but  with  us  "  the  children  are  allowed  the  preference  °.    Then 

f  I  Roll.  Abr.  907.    Con-lb.  20.  I  Free.  Chanc.  593, 

S  /.  7.  c,  6.  m  See  pag.  203.  207.  224. 

h  Crc.  Car.  106.     Stat.  29  Car.  II.  n  Godolph.  p.2.  c.34.  §.i.   a  Ve?B. 

c.  3.     r  P.  Wms.  381.  J25. 
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follow  brothers  P,  grandfathers  1,  uncles  or  nephews  %  (and 
the  females  of  each  clafs  refpedlively)  and  laftIy»courins. 
4.  The  half  blood  is  admitted  to  the  adminiftration  as  well 
as  the  whole  :  for  they  are  of  the  kindred  of  the  inteflate, 
and  only  excluded  from  inheritances  of  land  upon  feodal 
reafons.  Therefore  the  brother  of  the  half  blood  fliall  ex- 
clude the  uncle  of  the  whole  blood  = ;  and  the  ordinary  may 
grant  adminiftration  to  the  fifter  of  the  half,  or  the  brother 
of  the  whole  blood,  at  his  own  difcretion'.  5.  If  none  of 
the  kindred  will  take  out  adminiftration,  a  creditor  may,  by 
cuftom,  doit".  6.  If  the  executor  rcfufes,  or  dies  inteftate, 
the  adminiftration  may  be  granted  to  the  refiduary  legatee, 
in  exclufion  of  the  next  of  kin  '^.  And,  laftly,  the  ordinary- 
may,  in  defeS:  of  all  thcfe,  commit  adminiftration  (as  he 
might  have  done"  before  the  ftatute  Edw.  III.)  to  fuch 
difcreet  perfon  as  he  approves  of :  or  may  grant  him  letters 
ad  colligendum  bona  defun^i^  which  neither  make  him  execu- 
tor nor  adminiftrator  ;  his  only  bufinefs  being  to  keep  the 
goods  in  his  fafe  cuftody  y,  and  to  do  other  ads  for  the  be- 
nefit of  fuch  as  are  entitled  to  the  property  of  the  deceafed  ^. 
If  a  baftard,  who  has  no  kindred,  being  nulliusfiUus^  or  any 
one  elfe  that  has  no  kindred,  dies  inteftate  and  without 
wife  or  child,  it  hath  formerly  been  held  *  that  the  ordinary- 
might  feife  his  goods,  and  difpofe  of  them  in  pios  ujus. 
But  the  ufual  courfe  now  is  for  fome  one  to  procure  letters 

grandfather;  which  depends  (as  we  ihall  and  chattels  in  preference  to  his  parents* 

fee  hereafter)  on  the  fame  principles  as  (Mod.Un.  Hift.  xxix.  28.) 
the  granting  of  adminiftratlons.    At  laft  P  Harris  ;w  AW.  118.  f.  2. 

it  was  agreed  at  the  diet  of  Arenfberg,  q  Prec.  Chanc.  527.  i  P,  W'^s.  41, 

about  the  middle  of  the  tenth  century,  r  Atk.  455. 

that  the  point  ftould  be  decided  by  com-  s    j  Ventr.  425. 

bat.     According]}',  an  equal  number  of  £  Aleyn.  36.     Styl,  74. 

champions  being  chofen  on  both  fides,  "  Salk,  38. 

thcfe  of  the  children  obtained  the  vido-  w    ,  Sid.  281.     i  Ventr.  219, 

ry;  and  fo  the  law  was  eftabliflied  in  x  plowd.  278. 

their  favour,  that  the  iffue  of  a  perfon  y  Went.  ch.  14. 

fkceafed  fhall  be  entitled  t»  his  goods  z  2  Inft.  398. 
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patent,  or  other  authority,  from  the  king  ;  and  then  the  or- 
dinary of  courfe  grants  adminiftration  to  fuch  appointee  of 
the  crown  ^, 

The  intereflr,  vefted  in  the  executor  by  the  will  of  the 
deceafed,  may  be  continued  and  kept  alive  by  the  will  of  the 
fame  executor :  fo  that  the  executor  of  A's  executor  is  to  all 
intents  and  purpofes  the  executor  and  reprefentative  of  A 
himfelf '^ ;  but  the  executor  of  A's  adminiftrator,  or  the  ad- 
miniftrator  of  A's  executor,  is  not  the  reprefentative  of  A ''. 
For  the  power  of  an  executor  is  founded  upon  the  fpecial 
confidence  and  atftual  appointment  of  the  deceafed  j  and  fuch 
executor  is  therefore  allowed  to  tranfmit  that  power  to  ano- 
ther, in  whom  he  has  equal  confidence  :  but  the  adminiftra- 
tor of  A  is  merely  the  officer  of  the  ordinary,  prefcribed  to 
him  by  acl  of  parliament,  in  whom  the  deceafed  has  repofed 
no  truft  at  all;  and  therefore,  on  the  death  of  that  officer, 
it  refults  back  to  the  ordinary  to  appoint  another.  And, 
with  regard  to  the  adminiftrator  of  A's  executor,  he  has 
clearly  no  privity  or  relation  to  A  ;  being  only  commiffioned 
to  adminifter  the  efFecSts  of  the  inteftate  executor,  and  not  of 
the  original  teftator.  Wherefore  in  both  thefe  cafes,  and 
whenever  the  courfe  of  reprefentation  from  executor  to  exe- 
cutor is  interrupted  by  any  one  adminiftration,  it  is  necef- 
fary  for  the  ordinary  to  commit  adminiftration  afrefti,  of  the 
goods  of  the  deceafed  not  adminiftered  by  the  former  exe- 
cutor or  adminiftrator.  And  this  adminiftrator,  de  bonis 
non,  is  the  only  legal  reprefentative  of  the  deceafed  in  matters 
of  perfonal  property  ^,  But  he  may,  as  well  as  an  original 
adminiftrator,  have  only  a  limited  or  fpecial  adminiftration 
committed  to  his  care,  viz.  of  certain  fpecific  effedls,  fuch 
as  a  term  of  years  and  the  like  j  the  reft  being  committed  to 
others  ^. 

b  3  P.  Wms.  33.  c  Styl.  215. 

c  Stat.   25  Edw.  III.    ft.   5.    c,  5,  f  I  Roll.  Abr,  908,    Godolph.  p.  i. 
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Having  thus  Ihewn  what  is,  and  who  may  be,  an  exe- 
cutor or  adminiftrator,  I  proceed  now,  fifthly  and  laftly,  to 
enquire  into  fome  few  of  the  principal  points  of  their  ofEce 
and  duty.  Thefe  in  general  are  very  much  the  fame  in  both 
executors  and  adminiftrators  ;  excepting,  firft,  that  the  exe- 
cutor is  bound  to  perform  a  will,  which  an  adminiftrator  is 
not,  unlefs  where  a  teftament  is  annexed  to  his  adminiftra- 
tion,  and  then  he  differs  ftill  lefs  fronran  executor  :  and,  fe- 
condly,  that  an  executor  may  do  many  adts  before  he  proves 
the  will  ^,  but  an  adminiftrator  may  do  nothing  till  letters 
of  adminiftration  are  ilTucd;  for  the  former  derives  his  power 
from  the  will  and  not  from  the  probate  '',  the  latter  owes  his 
entirely  to  the  appointment  of  the  ordinary.  If  a  ftrangcr 
takes  upon  him  to  a6l  a§  executor,  without  any  juft  authority 
(as  by  intermeddling  with  the  goods  of  the  deccafed ',  and 
many  other  tranfaclions  ^)  he  is  called  in  law  an  executor  of 
his  own  wrong,  cle  fon  tort,  and  is  liable  to  all  the  trouble  of 
an  executorfhip,  without  any  of  the  profits  or  advantages  : 
but  merely  doing  a6ls  of  neceflity  or  humanity,  as  locking 
up  the  goods,  or  burying  the  corps  of  the  deceafed,  will  not 
amount  to  fuch  an  intermeddling,  as  will  charge  a  man  as 
executor  of  his  own  wrong  '.  Such  a  one  cannot  bring  aa 
a6tion  himfelf  in  right  of  the  deceafed  "',  but  actions  may 
be  brought  againft  him.  And,  in  all  a£lions  by  creditors 
againft  fuch  an  officious  intruder,  he  fliall  be  named  an  exe- 
cutor, generally  "  ;  for  the  mofc  obvious  conclufion,  which 
ftrangers  can  form  from  his  condu61:,  is  that  he  hath  a  will 
of  the  deceafed,  wherein  he  is  named  executor,  but  hath  not 
yet  taken  probate  thereof".  He  is  chargeable  with  the  debts 
of  the  deceafed,  fo  far  as  aflets  come  to  his  hands  p  :  and,  as 
againft  creditors  in  general,  fliall  be  allowed  all  payments 
made  to  any  other  creditor  in  the  fame  or  a  fuperior  degree  "J, 

g  Wentw.  ch.  3.  m  Bro.  Abr.  t.  admimjlrator.  8. 

h  Copiyns.  151.  n   £  Rep.  ^j, 

*   S  Rsp.  33,  34.  o  12  Mod.  471. 

fc  Wentw.  ch.  14.  Sut,43lliz.  c.  8.         P  Dyer.  166. 

i  Dyer.  160.  q  i  Chan.  Caf.  33. 
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himfelf  only  excepted  ^  And  though,  as  againft  the  right- 
ful executor  or  adminiftrator,  he  cannot  plead  fuch  payment, 
yet  it  fliall  be  allowed  him  in  mitigation  of  damages' ;  un- 
lefs  perhaps  upon  a  deficiency  of  affets,  v/hereby  the  rightful 
executor  may  be  prevented  from  fatisfying  his  own  debt^ 
But  let  us  now  fee  what  arc  the  power  and  duty  of  a  rightful 
executor  or  adminiftrator. 

1.  He  muft  bury  the  deceafed  in  a  manner  fuitable  to  the 
eftate  which  he  leaves  behind  him.  Neceffary  funeral  ex- 
pen  fes  are  allowed,  previous  to  all  other  debts  and  charges  ; 
but  if  the  executor  or  adminiftrator  be  extravagant,  it  is  a 
fpecies  of  devajlation  or  wafte  of  the  fubftance  of  the  deceafed, 
and  fhall  only  be  prejudicial  to  himfelf,  and  not  to  the  credi- 
tors or  legatees  of  the  deceafed  ". 

2.  The  executor,  or  the  adminiftrator  durante minore  aeta- 
ie,  or  durante  abfentia,  or  cwn  Ujiatnenio  annexo^  muft  prove 
the  will  of  the  deceafed  :  which  is  done  either  in  common  form^ 
which  is  only  upon  his  own  oath  before  the  ordinary,  or  his 
furrogate;  or  per  tejles^  in  more  folemn  form  of  law,  in 
cafe  the  validity  of  the  will  be  difputed  "".  When  the  will  is 
fo  proved,  the  original  muft  be  dcpofited  in  the  regiftry  of 
the  ordinary ;  and  a  copy  thereof  in  parchment  is  made  out 
under  the  feal  of  the  ordinary,  and  delivered  to  the  executor 
or  adminiftrator,  together  with  a  certificate  of  it's  having 
been  proved  before  him  :  all  which  together  is'  ufually  ftiled 
the  probate.  In  defe6l  of  any  will,  the  perfon  entitled  to  be 
adminiftrator  muft  alfo  at  this  period  take  out  letters  of  ad- 
ininiftration  under  the  feal  of  the  ordinary;  whereby  an  exe- 
cutorial power  to  colle61:  and  adminifter,  that  is,  difpofe  of  the 
goods  of  the  deceafed,  is  vefted  in  him  :  and  he  muft,  by 

.  ftatute  22  &  23  Car.  II.  c.  10.  enter  into  a  bond  with  fure- 
ties,  faithfully  to  execute  his  truft.  If  all  the  goods  of  the 
deceafed  lie  within  the  fame  jurifdi£lion,  a  probate  before  the 

.'■  5  Rep.  30.     Moor.  jzy.  "  Salk.  196,     Godoljih.  p.  2.  c.  26, 

s  12  Mod.  441.  471.  §.2. 

^  Wentw.  ch.  14.  w  Godol- h,  p,  i.  e.  zo,  §.  4. 
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ordinary,  or  an  adminiftration  granted  by  him,  are  the  only 
proper  ones  :  but  if  the  deceafed  had  bona  notabilia,  or  chat- 
tels to  the  value  of  a  hundred  Jhlllings,  in  two  diftindl  diocefes 
or  jurifdidlions,  then  the  will  muft  be  proved,  or  admini- 
ftration taken  out,  before  the  metropolitan  of  the  province, 
by  way  of  fpecial  prerogative  '^  j  whence  the  court  where  the 
validity  of  fuch  wills  is  tried,  and  the  office  where  they  are 
regiftered,  are  called  the  prerogative  court,  and  the  preroo^a- 
tive  office,  of  the  provinces  of  Canterbury  and  York. 
Lyndewode,  who  flourifhed  in  the  beginning  of  the  fifteenth 
century,  and  was  official  to  arch-bifliop  Chichele,  interprets 
thcfe  hundred  fhillings  to  fignify  felidos  legaks;  of  which  he 
tells  us  feventy-two  amounted  to  a  pound  of  gold,  which  in 
his  time  was  valued  at  fifty  nobles  or  16/.  13X.  4^.  He  there- 
fore computes  y  that  the  hundred  fhillings,  which  conflituted 
hna  notabilia,  were  then  equal  in  current  money  to  23  A 
3  J.  o^.  This  will  account  for  what  is  faid  in  our  antient 
books,  that  bona  notabilia  in  the  diocefe  of  London^,  and  in- 
deed every  where  elfc  ^,  were  of  the  value  of  ten  pounds  by 
compofition  :  for,  if  we  purfue  the  calculations  of  Lyndewode 
to  their  full  extent,  and  confider  that  a  pound  of  gold  is  now 
almofl  equal  in  value  to  an  hundred  and  fifty  nobles,  we  fhall 
extend  the  prefent  amount  of  bona  notabilia  to  nearly  70/.  But 
the  makers  of  the  canons  of  1603  underflood  this  antient  rule 
to  be  meant  of  the  fhillings  current  in  the  reign  of  James  I, 
and  have  therefore  direfled  ^  t\\?Lt  five  pounds  fhall  for  the  fu- 
ture be  the  flandard  of  bona  notabilia^  fo  as  to  make  the  pro- 
bate fall  within  the  archiepifcopal  prerogative.  Which  pre- 
rogative (properly  underftood)  is  grounded  upon  this  rea- 
fonable  foundation  :  that,  as  the  bifhops  were  themfelves 
originally  the  adminiftrators  to  all  inteflates  in  their  own 
diocefe,  and  as  the  prefent  adminiftrators  are  in  elFetfl  no 
other  than  their  officers  or  fubftitutes,  it  was  impoffible  for 
the  bifhops,  or  thofe  who  adted  under  them,  to  colleft  any 
goods  of  the  deceafed,  other  than  fuch  as  lay  within  their 

X  4  Inff.  335.  z  4lnft.  335.    Godukh,  p.  2.  e.  2j. 

y  Pro-vlnc.  I,  3.  /.  13,  c.  item^  -v,  cen-         a  Plowd.  1^1, 
turn,  &  c,Jia:ulum,  1;  lakist  b  can.  97,, 
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own  diocefes,  beyond  which  their  epifcopal  authority  extends 
not.  But  it  would  be  extremely  troublefome,  if  as  many 
adminiftrations  were  to  be  granted,  as  there  are  diocefcj 
within  which  the  deceafed  had  bona  notabilia-,  befides  the 
uncertainty  which  creditors  and  legatees  would  be  at,  in  cafe 
different  adminiftrators  were  appointed,  to  afcertain  the  fuij4 
out  of  which  their  demands  are  to  be  paid.  A  prerogative  is 
therefore  very  prudently  vefted  in  the  metropolitan  of  each 
province,  to  make  in  fuch  cafes  one  adminiftration  ferve  for 
all.  This  accounts  very  fatisfa£lorily  for  the  reafon  of  taking 
out  adminiftration  to  inteftates,  that  have  large  and  diffufive 
property,  in  the  prerogative  court :  and  the  probate  of  wills 
naturally  follows,  as  was  before  obferved,  the  power  of  grant- 
ing adminiftrations  ;  in  order  to  fatisfy  the  ordinary  that  the 
deceafed  has,  in  a  legal  manner,  by  appointing  his  own  ex^ 
cutrr,  excluded  him  and  his  officers  from  the  privilege  of 
adminiftring  the  effedls. 

3.  The  executor  or  adminiftrator  is  to  make  an  inventory  ^ 
of  all  the  goods  and  chattels,  whether  in  pofleffion  or  a61:ion, 
of  the  deceafed  ;  which  he  is  to  deliver  in  to  the  ordinary 
upon  oath,  if  thereunto  lawfully  required. 

4.  He  is  to  collet  dW  the  goods  and  chattels  fo  inventoried  ; 
and  to  that  end  he  has  very  large  powers  and  interefts  con- 
ferred on  him  by  law ;  being  the  reprefentative  of  the  de- 
ceafed '*,  and  having  the  fame  property  in  his  goods  as  the 
principal  had  when  living,  and  the  fame  remedies  to  recover 
them.  And,  if  there  be  two  or  more  executors,  a  fale  or 
releafe  by  one  of  them  fhall  be  good  againft  all  the  reft  * ; 
but  in  cafe  of  adminiftrators  it  is  otherwife  ^  Whatever  is 
fo  recovered,  that  is  of  a  faleablc  nature  and  may  be  con- 
verted into  ready  money,  is  calld  ajfets  in  the  hands  of  the 
executor  or  adminiftrator  s  j  that  is,  fufficient  or  enough 
(from  the  French  ajpz)  to  make  him  chargeable  to  a  cre- 
ditor or  legatee,  fo  jfar  as  fuch  goods  and  chattels  extend, 

c  Stat,  21  Hen,  VIII.  c.  5,  f  i  Atk.  460. 

A  Co.  Litt.  2.09,  g  S«e  pag,  244. 
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Whatever  afiets  fo  come  to  his  hands  he  may  convert  into 
ready  money,  to  anfvv^er  the  demands  that  may  be  made  upon 
him  :  which  is  the  next  thing  to  be  confidered ;  for, 

5.  The  executor  or  adminiftrator  muft  pay  the  debts  of 
the  deceafed.  In  payment  of  debts  he  muft  obferve  the  rules 
of  priority ;  otherwife,  on  deficiency  of  aflets,  if  he  pays 
thofe  of  a  lower  decree  firft,  he  muft  anfvver  thofe  of  a  higher 
out  of  his  own  eftate.  And,  firft,  he  may  pay  all  funeral 
charges,  and  the  expenfe  of  proving  the  will,  and  the  like. 
Secondly,  debts  due  to  the  king  on  record  or  fpecialty ''. 
Thirdly,  fuch  debt  as  are  by  particular  ftatutes  to  be  pre- 
ferred to  all  others ;  as  the  forfeitures  for  not  burying  in 
woollen  *,  money  due  on  poors  rates  ^^  for  letters  to  the 
poft-office  ',  and  fome  others.  Fourthly,  debts  of  record  ; 
as  judgments  (docketted  according  to  the  ftatutes  4  &  5  W. 
&  M.  c.  20.)  ftatutes,  and  recognizances  "\  Fifthly,  debts 
due  on  fpecial  contrails ;  as  for  rent,  (for  which  the  lefTor 
has  often  a  better  remedy  in  his  own  hands,  by  diftrcining) 
or  upon  bonds,  covenants,  and  the  like,  under  feal ". 
Laftly,  debts  on  fimple  contrails,  viz.  upon  notes  unfealed, 
and  verbal  promifes.  Among  thefe  fimple  contrads,  fer- 
vants  wages  are  by  fome  °  with  reafon  preferred  to  any  other  : 
and  fo  ftood  the  antient  law,  according  to  Bradon  p  and 
Fleta'5,  who  reckon,  among  the  firft  debts  to  be  paid,  y^r- 
vitia  fervientium  et  Jiipendia  famidorum.  Among  debts  of  equal 
degree,  the  executor  or  adminiftrator  is  allowed  to  pay  him- 
felf  firft  J  by  retaining  in  his  hands  fo  much  as  his  debt 

amounts  to"".     But  an  executor  of  his  own  wron^  is  not 

o 

allowed  to  retain  :  for  that  would  tend  to  encourage  credi- 
tors to  ftrive  who  fhould  firft  take  polTeffion  of  the  goods  of 
the  deceafed  J  and  would  befides  be  taking  advantage  of  their 
own  wrong,  which  is  contrary  to  the  rule  of  law  %     If  a 

h  I  And.  129.  o   I  Roll.  Abr.  927, 

i  Stat.  30  Car,  II.  c.  3.  P  /.  2.  c.  26. 

k  Stat.  17  Geo.  II.  c.  38.  q  /.  2.  c.  56.  §.  10. 

1  Stat.  9  Ann.  c.  10.  r  10  Mod.  49C. 

n»  4,  Rep.  60.     Cro.  Car,  363,  s  5  Rep.  30. 

a  Wentw.  ch.  12, 
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creditor  conftitutes  his  debtor  his  executor,  this  is  a  releafe 
or  difcharge  of  the  debt,  whether  the  executor  a£ls  or  no  ^  ; 
provided  there  be  aflets  fufficient  to  pay  the  teftator's  debts  : 
for,  though  this  difcharge  of  the  debt  fhall  take  place  of  all 
legacies,  yet  it  were  unfair  to  defraud  the  teftator's  creditors 
of  their  juft  debts  by  a  releafe  which  is  abfolutely  voluntary  ". 
Alfo,  if  no  fuit  is  commenced  againft  him,  the  executor 
may  pay  any  one  creditor  in  equal  degree  his  whole  bebt, 
though  he  has  nothing  left  for  the  reft  :  for,  without  a  fuit 
commenced,  the  executor  has  no  legal  notice  of  the  debt  ^, 

6.  When  the  debts  are  all  difcharged,  the  legacies  claimi 
the  next  regard  ;  which  are  to  be  paid  by  the  executor  fo  far 
as  his  aflets  will  extend  :  but  he  may  not  give  himfelf  the 
preference  herein,  as  in  the  cafe  of  debts  ^. 

A  LEGACY  is  a  bequeft,  or  gift,  of  goods  and  chattels 
by  teftament ;  and  the  perfon  to  whom  it  was  given  is  ftiled 
the  legatee  :  which  every  perfon  is  capable  of  being,  unlefs 
particularly  difabled  by  the  common  law  or  ftatutes,  as  trai- 
tors, papifts,  and  fome  others.  This  bequeft  transfers  an 
inchoate  property  to  the  legatee;  but  the  legacy  is  not  perfect 
without  the  aflent  of  the  executor  :  for  if  I  have  a  general 
or  pecuniary  legacy  of  lOo/,  or  z.fpecijic  one  of  a  piece  of  plate, 
I  cannot  in  either  cafe  take  It  without  the  confent  of  the 
executor  >".  For  in  him  all  the  chattels  are  vefted  ;  and  it  is 
his  bufinefs  firft  of  all  to  fee  whether  there  is  a  fufficient  fund 
left  to  pay  the  debts  of  the  teftator :  the  rule  of  equity  being, 
that  a  man  muft  be  juft,  before  he  is  permitted  to  be  gene- 
rous ;  or,  as  Bra^on  exprefles  the  fenfe  of  our  antient  law  % 
*^  de  bonis  defim£ii prima  deducenda  funt  ea  quaefunt  necejffitatis, 
*'  ^/  Psjlea  quae  funt  utilitatis,  et  ultimo  quae  funt  voluntas 
*'  iis.'*  And  in  cafe  of  a  deficiency  of  aflbts,  all  the  general 
legacies  muft  abate  proportionably,  in  order  to  pay  the  debts  j 

«  Plowd.  184.     Salk.  299.  s  a  Vem,  434.     a  P.  Wms.  2^ 

u  Salkj  303.     I  Roll.  Abr.  921.  y  Co.  Litt.  iii,     Aleyn.  39. 

w  Dyer.  jz.    z  Latin.  60*  *  A  a,  c,  z6, 
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but  2.fpecijic  legacy  (of  a  piece  of  plate,  a  horfe,  or  the  like) 
is  not  to  abate  at  all,  or  allow  any  thing  by  way  of  abate- 
ment, unlefs  there  be  not  fufficient  without  it '.  Upon  thq 
fame  principle,  if  the  legatees  have  been  paid  their  legacies, 
they  are  afterwards  bound  to  refund  a  ratable  part,  in  cafe 
debts  come  in,  more  than  fufficient  to  exhauft  the  refiduunt 
after  the  legacies  paid  ''.  And  this  lav/  is  as  old  as  Braftoa 
and  Fleta,  who  tell  us  <=,  *-'■  ft  phra  fmt  debita,  vel  plus  lega" 
turn  fuerit^  ad  quae  catalla  defun5li  non  juficiarit^  fiat  ubiqui 
defalcation  excepto  regis  privilegio" 

If  the  legatee  dies  before  the  teftator,  the  legacy  is  a  loft 
or  lapfed  legacy,  and  ftiall  fmk  into  the  refiduum.  And  if  a 
contingent  legacy  be  left  to  any  one  ;  as  when  he  attains,  or  if 
he  attains,  the  age  of  twenty-one ;  and  he  dies  before  that 
time  ;  it  is  a  lapfed  legacy ''.  But  a  legacy  to  one,  to  be  paid 
when  he  attains  the  age  of  twenty-one  years,  is  a  vefed  le- 
gacy ;  an  intereft  which  commences  in  praefenti,  althouglt 
it  h&  folvendum  infuturo  :  and,  if  the  legatee  dies  before  that: 
age,  his  reprefentatives  fliall  receive  it  cut  of  the  teftator's 
perfonal  eflate,  at  the  fame  time  that  it  would  have  become 
payable,  in  cafe  the  legatee  had  lived.  This  diftin6lion  is 
borrowed  from  the  civil  law"^ ;  and  it's  adoption  in  our  courts 
is  not  fo  much  owing  to  it's  intrinfic  equity,  as  to  it's  having 
been  before  adopted  by  the  ecclefiaftical  courts.  For,  fines 
the  chancery  has  a  concurrent  jurifdidlion  with  them,  in  re- 
gard to  the  recovery  of  legacies,  it  was  reafonable  that  there 
fhould  be  a  conformity  in  their  determinations;  and  that  the 
fubje6t  fhould  have  the  fame  mcafure  of  juftice  in  whatever 
court  he  fued  K  But  if  fuch  legacies  be  charged  upon  a  real 
eftate,  in  both  cafes  they  fhould  lapfe  for  the  benefit  of  the 
heir  5:  for,  with  regard  to  devifes  afFe<5ling  lands,  the  ec- 
clefiaftical court  hath  no  concurrent  jurifdidion.  And,  ia 
cafe  of  a  vefted  legacy,  due  immediately,  and  charged  on 
land  or  money  in  the  funds,  which  yield  an  immediate  profit, 

azVern.  III.                                  •    .  ^1  Dyer.  59.     1  Equ,  Caf.  abr.  295. 

b  Ih'ii.  205.  e  /y.  35.  T.  I  £f  2. 

c  Brail,  /.  2.  c,  z6,  Fkt,  /,  2,  <■  57.  ^  i  Equ.  Caf.  abr.  255. 
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intereft  fliall  be  payable  thereon  from  the ' teftator's  death; 
but  if  charged  only  on  the  perfonal  eftate,  which  cannot  be 
immediately  got  in,  it  fhall  carry  intereft  only  from  the  end 
of  the  year  after  the  death  of  the  teftator  •*. 

Besides  thefe  formal  legacies,  contained  in  a  man's  will 
and  teftament,  there  is  alfo  permitted  another  death-bed  dif- 
pofition  of  property;  which  is  called  a  donation f^«/^  mortis. 
And  that  is,  when  a  perfon  in  his  laft  ficknefs,  apprehending 
his  diflblution  near,  delivers  or  caufes  to  be  delivered  to  ano- 
ther the  pofTeflion  of  any  perfonal  goods,  (under  which  have 
been  included  bonds,  and  bills  drawn  by  the  deceafed  upon 
his  banker)  to  keep  in  cafe  of  his  deceafe.  This  gift,  if 
the  donor  dies,  needs  not  the  aflent  of  his  executor  :  yet  it 
fliall  not  prevail  againft  creditors ;  and  is  accompanied  with 
this  implied  truft,  that,  if  the  donor  lives,  the  property 
thereof  fliall  revert  to  himfelf,  being  only  given  in  contem- 
plation of  death,  or  mortis  caufa^.  This  method  of  donation 
might  have  fubfifted  in  a  ftate  of  nature,  being  always  ac- 
companied with  delivery  of  a6lual  poffeflion  ^ ;  and  fo  far 
differs  from  a  teftamentary  difpolition  :  but  feenis  to  have 
been  handed  to  us  from  the  civil  lawyers  ',  v/ho  themfelves 
borrowed  it  from  the  Greeks  *". 

7.  When  all  the  debts  and  particular  legacies  are  dif- 
charged,  the  furplus  or  refiduum  muft  be  paid  to  the  refiduary 
legatee,  if  any  be  appcined  by  the  will  ;  and,  if  there  be 
none,  it  was  long  a  fettled  notion  that  it  devolved  to  the  exe- 
cutor'*j  own  ufe,  by  virtue  of  his  exccutorfhip  ".  But,  what- 
ever ground  there  might  have  been  formerly  for  this  opinion, 
jt  feems  now  to  be  underftood"  with  this  reftricSlion  ;  that, 
although  where  the  executor  has  no  legacy  at  all  the  refiduum 
ihall  in  general  be  his  own,  yet  wherever  there  is  fufficient 

»  2  P.  W^5.  26,  27.  7?.  mads  by  Tclemachus  to  his  friend 

'   Prec.Chanc.  2,69.   I  P.  Wms.  406.  Piraeus  5  and  anotlier  by  Hercules,   in 
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on  the  face  of  a  will,  (by  means  of  a  competent  legacy  or 
Otherwife)  to  imply  that  the  teftator  intended  his  executor 
fliould  -not  have  the  refidue,  the  undevifed  furplus  cf  the  ef- 
tate  fliall  go  to  the  next  of  kin,  the  executor  then  ftanding 
upon  exad'tly  the  fame  footing  as  an  adminiftrator  :  concern- 
ing whom  indeed  there  formerly  was  much  debate  p,  whether 
or  no  he  could  be  compelled  to  make  any  diftribution  of  the 
inteftate's  eftate.     For,  though  (after  the  adminflration  was 
taken  in  efFcft  from  the  ordinary,  and  transferred  to  the  re- 
lations of  the  deccafed)  the  fpiritual  court  endeavoured  to 
compel  a  diftribution,  and  took  bonds  of  the  adminiftrator 
for   that   purpofe,    they   were    prohibited  by  the   temporal 
courts,  and  the  bonds  declared  void  at  law  t.     And  the  ri'^ht 
of  the  hufband  not  only  to  adminifter,  but  alfo  to  enjoy  ex- 
clufively,  the  cffe6ls  of  his  deceafed  wife,  depends  ftill  on 
this  do6lrine  of  the  common  law  :  the  ftatute  29  Car.  II. 
declaring  only,  that  the  ilatute  of  diftributions  does  not  ex- 
tend to  this  cafe.     But  now  thefe  controverfies  are  quite  at 
an  end ;  forty  the  ftatute  22  &  23  Car.  II.  c.  10.  it  is  en- 
acted, that  the  furpjufage  of  inteftates'  eftates,  except  of 
femes  covert  %  fliall   (after  the  expiration  of  one  full  year 
from  the  death  of  the  inteftate)  be  diftributed  in  the  follow- 
ing manner.     One  third  fliall  go  to  the  widow  of  the  intef- 
tate, and  the  refidue  in  equal  proportions  to  his  children,  or 
if  dead,  to  their  reprefentatives ;  that   is,  their  lineal  def- 
cendants  :  if  there  are  no  children  or  legal   reprefentatives 
fubfifting,  then  a  moiety  fliall  go  to  the  widow,  and  a  moiety 
to  the  next  of  kindred  in  equal  degree  and  their  reprefenta- 
tives". if  no  widow,  the  whole  fliall  go  to  the  children  :   if 
neither  widow  nor  children,  the  whole  fliall  be  diftributed 
among  the  next  of  kin  in  equal  degree,  and  their  reprefenta- 
tives: but  no  reprefentatives  are  admitted,  am.ong  collaterals, 
farther  than  the  children  of  the  inteftates  brothers   and  fif- 
ters  '.     The  next  of  kindred,  here  referred  to,  are  to  be  in- 
veftigated  by  the  fame  rules  of  confanguinity,  as  thofe  vi^ho 
are  entitled  to  letters  of  adminiftration  ;  of  whom  we  have 
fufficiently  fpoken^     And  therefore  by  this  ftatute  the  mo- 

P  Godolph.  p.  2.  c.  31.  r  Stat.  2    Car,  II.  c.  3.  §.  25. 
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ther,  as  well  as  the  father,  fucceeded  to  all  the  perfonal  ef- 
fecSls  of  their  children,  who  died  inteftate  and  without  wife 
or  iflue  :  in  exclufion  of  the  other  fons  and  daughters,  the 
brothers  and  fifters  of  the  deceafed.  And  fo  the  law  ftill  re- 
mains with  refpedl  to  the  father  j  but  by  ftatute  i  Jac.  II, 
c.  17.  if  the  father  be  dead,  and  any  of  the  children  die  in- 
teftate without  wife  or  ilTue,  in  the  lifetime  of  the  mother, 
(he  and  each  of  the  remaining  children,  or  their  reprefenta- 
tives,  fliall  divide  his  efFeds  in  equal  portions. 

It  is  obvious  to  obferve,  how  near  a  refemblance  this 
ftatute  of  diftributions  bears  to  our  antient  Englifh  law,  de 
rationabiU  parte  bonorumi  fpoken  of  at  the  beginning  of  this 
chapter  " ;  and  which  fir  Edward  Coke''  himfelf,  though  he 
doubted  the  generality  of  it's  reftraint  on  the  power  of  de- 
vifing  by  will,  held  to  be  univerfally  binding  upon  the  admi- 
niftrator  or  executor,  in  the  cafe  of  either  a  total  or  partial 
inteftacy.  It  alfo  bears  fome  refemblance  to  the  Roman  law 
of  fucceffions  ab  inteftato  ^  :  which,  and  becaufe  the  a6l  was 
alfo  penned  by  an  eminent  civilian  y,  has  occafioned  a  notion 
that  the  parliament  of  England  copied  it  from  the  Romari 
praetor :  though  indeed  it  is  little  more  than  a  reftoration, 
with  fome  refinements  and  regulations,  of  our  old  conftitu- 
tional  law  j  which  prevailed  as  an  eftablifhed  right  and  cuf- 
tom  from  the  time  of  king  Canute  downwards,  many  cen- 
turies before  Juftinian's  laws  were  known  or  heard  of  in  the 
weftern  parts  of  Europe.  So  likewife  there  is  another  part 
of  the  ftatute  of  diftributions,  where  directions  are  given, 
that  no  child  of  the  inteftate,  (except  his  heir  at  law)  on 
whom  he  fettled  in  his  lifetime  any  eftate  in  lands,  or  pecu- 
niary portion,  equal  to  the  diftributive  fhares  of  the  other 
children,  fhall  have  any  part  of  the  furplufage  with  their 

u  pag.  492.  /iflers,  together  with  the  reprefentativeg 

w  2,  left.  35.  of  a  brother  or  fifter  deceafsd.     3.  The 
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afcendants,  and  with  them  the  brethren  Y  Six  Walter  V/alker,     Lord  Raymt 

or  fiftersof  the  whole  blood  ;  or,  if  the  574, 

parents  were  dead,  all  the  brethren  and 

brother? 


Ch.  32.  e/    T  H  I  N  G  s;  517 

brothers  and  fillers;  but  if  the  eftates  fo  given  them,  by 
way  of  advancement,  are  not  quite  equivalent  to  the  other 
fhares,  the  children  fo  advanced  fhall  now  have  fo  much  aS 
will  make  them  equal.  This  juft  and  equitable  provifion 
hath  been  alfo  faid  to  be  derived  from  the  collatio  honorwn  of 
the  imperial  law^:  which  it  certainly  refembles  in  fomc 
points,  though  it  differs  widely  in  others.  But  it  may  not 
be  amifs  to  obferve,  that,  with  regard  to  goods  and  chattels, 
this  is  part  of  the  antient  cuftom  of  London,  of  the  pro- 
vince of  York,  and  of  our  fiflcr  kingdom  of  Scotland  :  and, 
with  regard  to  lands  defcending  in  coparcenary,  that  it  hath 
always  been,  and  ftill  is,  the  common  law  of  England,  un- 
der the  name  of  hotchpot ". 

Before  I  quit  this  fubjeil,  I  muft  however  acknowlege, 
that  the  dodrine  and  limits  of  reprefentation,  laid  down  in 
the  ftatute  of  diflributions,  feem  to  have  been  principally 
borrowed  from  the  civil  law  :  whereby  it  will  fometimes  hap- 
pen, that  perfonal  eftates  are  divided  per  capita^  and  fome- 
times pcrjlirpes ;  whereas  the  common  law  knows  no  other 
rule  of  fuccefiion  but  that  per  Jiirpes  only  ^.  They  are  di- 
vided per  capita,  to  every  man  an  equal  fhare,  when  all  the 
claimants  claim  in  their  own  rights,  as  in  equal  degree  of 
kindred,  and  not  jure  repraefentatmih,  in  the  right  of  another 
perfon.  As  if  the  next  of  kin  be  the  inteftate's  three  bro- 
thers, A,  B,  and  C  ;  here  his  eftate  is  divided  into  three 
equal  portions,  and  diftributed  per  capita,  one  to  each  :  but 
if  one  of  thefe  brothers.  A,  had  been  dead  leaving  three 
children,  and  another,  B,  leaving  two  ;  then  the  diftribu- 
tion  muft  have  been  p^r  _/?/rpfj  ;  viz.  one  third  to  A's  three 
children,  another  third  to  B's  two  children,  and  the  remain- 
ing third  to  C  the  furviving  brother :  yet  if  C  had  alfo  been 
dead,  without  iiiue,  then  A's  and  B's  five  children,  being 
all  in  equal  degree  to  the  ihteftate,  would  take  in  their  own 
rights ^^r  capita,  viz.  each  of  them  one  fifth  part  *=. 

The  ftatute  of  diftributions  exprefsly  excepts  and  referves 
the  cuftoms  of  the  city  of  London,  of  the  province  of  York, 

2  Ff.  37.  6.  I.  b  See  ch.  14.  pag,  2171 
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and  of  all  other  places  having  peculiar  cuftoms  of  diftri- 
buting  inteftates'  efFefts.  So  that,  though  in  thofe  places 
the  reftraint  of  devifing  is  removed  by  the  ftatutes  formerly 
mentioned  "*,  their  antient  cuftoms  remain  in  full  force,  with 
refpedl  to  the  eftates  of  inteftates.  I  ftiall  therefore  conclude 
this  chapter,  and  with  it  the  prefent  book,  with  a  few  re- 
marks on  thofe  cuftoms. 

In  the  firft  place  we  may  obferve,  that  in  the  city  of 
London  ",  and  province  of  York  ^^  as  well  as  in  the  king- 
dom of  Scotland  s,  and  therefore  probably  alfo  in  Wales, 
(concerning  which  there  is  little  to  be  gathered,  but  from 
the  ftatute  7  &  8  W.  III.  c.  38.)  the  efFeds  of  the  inteftate, 
after  payment  of  his  debts,  are  in  general  divided  according 
to  the  antient  univerfal  doilrine  of  the  pars  rationahUU.  If 
the  dcceafed  leaves  a  widow  and  children,  his  fubftance 
(dedudling  the  widows  apparel  and  furniture  of  her  bed- 
chamber, which  in  London  is  called  the  vAdow's  cha?nber)  is 
divided  into  three  parts ;  one  of  which  belongs  to  the  wi- 
dow, another  to  the  children,  and  the  third  to  the  admini- 
ftrator  :  if  only  a  widow,  or  only  children,  they  fliall  re- 
fpeclively,  in  either  cafe,  take  one  moiety,  and  the  admini- 
firator  the  other  ^  j  if  neither  widow  nor  child,  the  admini- 
ftrator  fhall  have  the  whole'.  And  this  portion,  or  dead 
maris  part,  the  adminiftrator  was  wont  to  apply  to  his  own 
ufe  ^j  till  the  ftatute  i  Jac.  IL  c.  17.  declared  that  the  fame 
fhould  be  lubjedl  to  the  ftatutes  of  diftribution.  So  that  if 
a  man  dies  worth  1800/.  leaving  a  widow  and  two  children, 
the  eftate  ftiall  be  divided  into  eighteen  parts  ;  whereof  the 
widow  iliall  have  eight,  fix  by  the  cuftom  and  two  by  the 
ftatute ;  and  each  of  the  children  five,  three  by  the  cuftom 
and  t\-jo  by  the  ftatute  :  if  he  leaves  a  widow  and  one  child, 
ftie  fhall  ftiil  have  eight  parts,  as  before  ;  and  the  child  ftiall 
have  ten,  fix  by  the  cuftom  and  four  by  the  ftatute  :  if  he 
leaves  a  widow  and  no  child,  the  widow  fliall  have  three 
fourths    of   the   whole,    two  by   the  cuftom    and   one   by 
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the  ftatute  ;  and  the  remaining  fourth  fhall  go  by  the  ftatute 
to  the  next  of  kin.  It  is  alfo  to  be  obferved,  that  if  the 
wife  be  provided  for  by  a  jointure  before  marriage,  in  bar  of 
her  cuftomary  part,  it  puts  her  in  a  flate  of  non-entity,  with 
regard  to  the  cuftom  only  ' ;  but  fhc  fliall  be  entitled^to  her 
Ihare  of  the  dead  man's  part  under  the  ftatute  of  diftributi- 
ons,  unlefs  barred  by  fpecial  agreement  ■".  And  if  any  of 
the  children  are  advanced  by  the  father  in  his  lifetime  with 
any  fum  of  money  (not  amounting  to  their  full  proportion- 
able part)  they  fhall  bring  that  portion  into  hotchpot  with 
the  reft  of  the  brothers  and  fifters,  but  not  with  the  widow, 
before  they  are  entitled  to  any  benefit  under  the  cuftom  " ; 
but,  if  they  are  fully  advanced,  the  cuftom  entitles  them  to 
no  farther  dividend  °. 

Thus  far  in  the  main  the  cuftoms  of  London  and  of  York 
agree :  but,  befides  certain  other  lefs  material  variations, 
there  are  two  principal  points  in  which  they  confiderably  dif- 
fer. One  is,  that  in  London  the  fhare  of  the  children  (or 
orphanage  part)  is  not  fully  vefted  in  them  till  the  age  of 
twenty  one,  before  which  they  cannot  difpofe  of  it  by  tefta- 
ment  p  :  and,  if  they  die  under  that  age,  whether  fole  or 
married,  their  fhare  fhall  furvive  to  the  other  children  ;  but, 
after  the  age  of  twenty  one,  it  is  free  from  any  orphanage 
cuftom,  and  in  cafe  of  inteftacy,  fhall  fall  under  the  ftatute 
of  diftributions  1.  The  other,  that  in  the  province  of  York, 
the  heir  at  common  law,  who  inherits  any  land  either  in  fee 
or  in  tail,  is  excluded  from  any  filial  portion  or  reafonable 
part  ^  But,  notwithftanding  thefe  provincial  variations, 
the  cuftoms  appear  to  be  fubftantially  one  and  the  fame. 
And,  as  a  fimilar  policy  formerly  prevailed  in  every  part  of 
the  ifland,  we  may  fairly  conclude  the  whole  to  be  of  Britifh 
original ;  or,  if  derived  from  the  Roman  law  of  fucceffions, 
to  have  been  drawn  from  that  fountain  much  earlier  than  the 
time  of  Juftinian,  from  whofe  conftitutions  in  many  points 

1   2  Vern.  665.     3  P.  W^s,  16.  o  2.  P.  Wm'.  527. 
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(particularly  in  the  advantages  given  to  the  widovj^)  it  very 
confiderably  differs  :  though  it  is  not  improbable  that  the  re- 
femblances  which  yet  remain  may  be  owing  to  the  Roman 
ufages  ;  introduced  in  the  time  of  Claudius  Caefar,  (who 
cftabliflied  a  colony  in  Britain  to  inftru6l  the  natives  in  legal 
knowlege')  inculcated  and  difFufed  by  Papinian  (who  pre- 
fided  at  York  as  praefe^lus  praetorio  under  the  emperors  Se- 
verus  and  Caracalla')  and  continued  by  his  fuccelTors  till 
the  final  departure  of  the  Romans  in  the  beginning  of  the 
fifth  century  after  Chrift. 

9  Tacit,  ^«w/,  /.  12.  c.  32,  *  SfMeninFhtam.cap,  ^.  §.3. 
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Vetus  Carta  Feoffamenti. 


C31^^'^  prefentes  et  futuri,  quod  ego  Willielmus,  Premifes, 
filiiis  Willielmi  de  Segenho,  dedi,  concefli,  et  hac  pre- 
fenti  carta  mea  confirmavi,  Johanni  quondam  fil.o  Jo- 
hannis  de  Saleford,  pro  quadam  fumma  pecunie  quam 
michi  dedit  pre  manibus,  unam  acram  terre  niee  arabilis,  ja- 
centem  in  campo  de  Saleford,  juxta  terram  quondam  Richardi 
de  la  Mere  :  i^abcnSaitt  Ct  C^nenXJatU  totam  predidam  acram  Hnhettdim, 
terre,  cum  omnibus  ejus  pertinentiis,  prefato  Johanni,  ct  here-  and  Tews- 
dibus   fuis,    et  fuis   affignatis,    de  capitalibus   dominis  feodi :  *^"*^" 
1R0t)l)Cnt)O  et  faciendo  annuatim  eifdem  dominis  capitalibus  fer-  Reddendum, 
vitia  inde  debita  et  confueta :  <BX  ego  prediflus  Willielmus,  et  Warranty. 
heredes  mei,  etmei  aflignati,  totam  prediftam  acram  terre,  cum 
omnibus  fuis  pertinentiis,  predido  Johanni  de  Saleford,  et  he- 
redibus  fuis,  et  fuis  affignatis,  contra  omnes  gentes  warrantiza- 
bimus  in  perpetuum.     Jin  cnju0  rei  teftimonium  huic  prefenti  Coaclufion^ 
carte  /igillum  meum  appofui :    11^10  teflibus,  Nigello  de  Sale- 
ford, Johanne  de  Seybroke,  Radulpho  clerico  de  Saleford,  Jo- 
hanne  molendario  de  eadem  villa,  &  aliis.    IData  apud  Saleford 
die  Veneris  proximo  ante  feftum  fande  Margaretevirginis,  anno 
regni  regis  Edward i  filii  regis  Edwardi  fexto. 

(L.  S.) 

!fl^emoraitT»tim,    quod  die  et  anno  infrafcriptis  Livery  of 

plena  et  paciiica  feiiina  acre  infrafpeciiicate,  cum  feifin  en- 

pertinentiis,  data  et  deliberata  fuit  per  infranomi-  dorled, 

natum  WilHelmum  dc  Segenho  infranominato  Jo- 
hanni de  Saleford,  in  propriis  perfonis  fuis,  fecun- 
dum  tenorem  et  effedum  carte  infrafcripte,  in 
prefentia  Nigelli  de  Saleford,  Johannis  de  Sey- 
broke, et  alioruiH, 
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Parties, 


Confidera. 
tion. 


y/  modern  Conveyance  by  Lease  and  Release. 

§.  I.  Lease,  cr^kVLGkia  and  Sm.e,  for  ayear, 
^•5^  1^31 3  3InDcntUtC,  made  the  third  day  of  September,  in 
■^^  the  twenty  firll:  year  of  the  reign  of  our  fovereign  lord 
George  the  fecond  by  the  grace  of  God  king  of  Great  Britain, 
France,  and  Ireland,  defenderof  the  faith,  and  fo  forth,  and  in 
the  year  of  our  Lord  one  thoufand,  feven  hundred,  and  forty 
feven,  between  Abraham  Barker  of  Dale  Hall  in  the  county  of 
Norfolk,  efquire,  and  Cecilia  his  wife,  of  the  one  pqrt,  and  Da- 
vid Edwards  of  Lincoln's  Inn  in  the  county  of  Middlefex,  efquire, 
and  Francis  Golding  of  the  city  of  Norwich,  clerk,  of  the  other 
part,  witneffeth  ;  that  the  faid  Abraham  Barker  and  Cecilia  his 
wife,  in  confideratlon  of  five  fnillings  of  lawful  money  of  Great 
Britain  to  them  in  hand  paid  by  the  faid  David  Edwards  and 
Francis  Golding  at  or  before  the  enfealing  and  delivery  of  thefe 
prefents,  (the  receipt  whereof  is  hereby  acknowleged,)  and  for 
other  qood  caufes  and  confiderations  them  the  faid  Abraham 
Bargain  and  Barker  and  Cecilia  his  wife  hereunto  fpecially  moving,  l^abC 
l-ile,  baro-ained  and  fold,  and  by  thefe  prefents  do,  and  each  of  them 

doth,  bargain  and  fell,  unto  the  faid  David  Edwards  and  Fran- 
Parcels,  cis  Goldin^,  their  executors,  adminiflrators,  and  affigns,  9U 
that  the  capital  mefTuage,  called  Dale  Hall  in  the  pariih  of  Dale 
in  the  faid  county  of  Norfolk,  wherein  the  faid  Abraham  Barker 
and  Cecilia  his  wife  now  dwell,  and  all  thofe  their  lands  in  the 
faid  pariih  of  Dale  called  or  known  by  the  name  of  Wilfon's  farm, 
containing  by  elHmation  five  hundred  and  forty  acres,  be  the 
fame  more  or  lefs,  together  with  all  the  fingular  houfes,  dove- 
houfes,  barns,  buildings,  ftables,  yards,  gardens,  orchards,  lands, 
tenements,  meadows,  paftures,  feedings,  commons,  woods,  un- 
derwoods, ways,  waters,  watercourfes,  fiiliings,  privileges,  pro- 
fits, eafements,  commodities,  advantages,  emoluments,  heredi- 
taments, and  appurtenances  whatfoever  to  the  faid  capital  mef- 
fuage  and  farm  belonging  or  appertaining,  or  with  the  fame  ufed 
or  ei^joyed,  or  accepted,  reputed,  taken,  or  known,  as  part, 
parcel,  or  member  thereof,  or  as  belonging  to  the  fame  or  any 
part  thereof;  and  the  reverfion  and  reverfions,  remainder  and 
remainders,  yearly  and  other  rents,  ifTues,  and  profits  thereof, 
Mahendum.  and  of  every  part  and  parcel  thereof:  €o  ^at»C  ant  tO  ^olt)  the 
faid  capital  melTuage,  lands,  tenements,  hereditaments,  and  all 
and  fingular  other  the  premifes,  herein  before -mentioned  or  in- 
tended to  be  bargained  and  fold,  and  every  part  and  parcel  there- 
of, with  tlieir  and  every  of  their  rights,  members,  and  appur- 
tenances. 
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tenances,  unro  the  faid  David  Edwards  and  Francis  Golding,     N*.  II. 
their  executors,  adminiftrators,  and  affigns,  from  the  day  next     »— -v-j 
before  the  day  o»  the  date  of  thefe  prefents,  for  and  during, 
and  unto  the  fuU  end  and  term  of,  one  whole  year  from  thence 
next  enfuing  and  fully  to  be  complete  and  ended  :  yteltitng  and  Reddendum, 
paying  therefore  unto  the  faid  Abraham  Barker,   and  Cecilia  his 
wife,  and  their  heirs  and  affigns,  the  yearly  rent  of  one  pepper- 
corn at  the  expiration  of  the  faid  term,  if  the  faTiiC  Ihall  be  law- 
fully demanded.  <So  tIjC  intCttt  and  purpofe,  that  by  virtue  of  Intent. 
thefe  prefents,  and  of  the  llatate  for  transferrin^;-  ufes  into  pof- 
feffion,  the  faid  David  Edwards  and  Francis  Golding  may  be  in 
the  aftual  polfeffion  of  the  premlfes,  and  be  thereby  enabled  to 
take  and  accept  a  grant  and  releafe  of  the   freehold,  reverfion, 
and  inheritance  of  the  fame  premifes,  and  of  every  part  and 
parcel  thereof,    to  them,   their  heirs,  and  affigns;    to  the  ufes 
and  upon  the  truus,  thereof  to  be  declared  by  another  indenture, 
intended  to  bear  date  the  day  next  after  the  day  of  the  date 
hereof.     3!*^  iDitttCfS  whereof  the  parties  to  thefe  prefents  their  Conclufion. 
hands  and  feals  have  fubfcribed  and  fet,  the  day  and  year  firft 
abovevvritten. 

Sealed,  and  delivered,  being 

firft  duly  ftamped,   in  the  Abraham  Barker.  (L.  S.) 

prefence  of  Cecilia  Barker.  (L.  S.) 

George  Carter.  David  Edvvards.  (L.  S.) 

William  Browne.  Francis  Golding.  (L.  S.) 


§.2.     Z)tTrt'o/'  Re  L  E  A  S  E. 

W^iti  3Int)entUrC  of  five  parts,  made  the  fourth  day  of  Sep-  Premifes. 
tember,  in  the  twenty-firfl:  year  of  the  reign  of  our  fovercign 
lord  George  the  fecond  by  the  grace  of  God  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  the  faith,  and  fo 
forth,  and  in  the  year  of  our  Lord  one  thoufand,  feven  hundred, 
and  forty-feven,  between  Abraham  Barker,  of  Dale  Hall  in  Parties. 
the  county  of  Norfolk,  efquire,  and  Cecilia  his  wife,  of  the 
firft  part;  David  Edwards  of  Lincoln's  Inn  in  the  county  of 
Middlefex,  efquire,  executor  of  the  laft  will  and  teftament  of 
Lewis  Edwards,  of  Cowbridge  in  the  county  of  Glamorgan, 
gentleman,  his  late  father,  deceafed,  and  Francis  Golding  of 
the  city  of  Norwich,  clerk,  of  the  fecond  part ;  Charles  Browne 
of  Enftone  in  the  county  of  Oxford,  gentleman,  and  Richard 
More  of  the  city  of  Briftol,  merchant,  of  the  third  part ;  John 
Barker,  efquire,  fon  and  heir  apparent  of  the  faid  Abraham  Bar- 
ker, of  the  fourth  part ;  and  Katherine  Edwards,  fpinfter,  one 
of  the  fifters  of  the  faid  David  Edwards,  of  the  fifth  part. 
H^^er^ajaf  a  marriage  is  intended,  by  the  permiffion  of  God,  to 

be 
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be  fhortly  had  and  folemnized  between  the  faid  John  Barker  anJ 
Katharine  Edwards :  |5oi»  tl)i0  JlnDentttW  WittltStti),  that  in 
confideration  of  the  faid  intended  marriage,  and  of  the  fum  of 
five  thoufand  pounds,  of  good  and  lawful  money  of  Great  Bri- 
tain, to  the  faid  Abraham  Barker,  (by  and  with  the  confent  and 
agreement  of  the  faid  John  Barker,  and  Katherine  Edwards, 
tcftified  by  their  being  parties  to,  and  their  fealing  and  delivery 
of,  thefe  prefents,)  by  the  faid  David  Edwards  in  hand  paid  at 
or  before  the  enfealing  and  delivery  hereof,  being  the  marriage 
portion  of  the  faid  Katharine  Edwards,  bequeathed  to  her  by 
the  laft  will  and  teftament  of  the  faid  Lewis  Edwards,  her  late 
father,  deceafed ;  the  receipt  and  payment  whereof  the  faid 
Abraham  Barker  doth  hereby  acknowlege,  and  thereof,  and  of 
every  part  and  parcel  thereof,  they  the  faid  Abraham  Barker, 
John  Barker,  and  Katherine  Edwards,  do,  and  each  of  them 
doth^  releafe,  acquit,  and  difcharge  the  faid  David  Edwards, 
his  executors,  and  adminiftrators,  for  ever  by  thefe  prefents  : 
and  for  providing  a  competent  jointure  and  piovifion  of  main- 
tenance for  the  faid  Katherine  Edwards,  in  cafe  fhe  fhall,  after 
the  faid  intended  marriage  had,  furvive  and  oi-erlive  the  faid  John 
Barker  her  intended  hulband  :  and  for  fettling  and  afTuring  the 
capital  meflunge,  lands,  tenements,  and  hereditaments,  herein- 
after mentioned,  unto  fuch  ufes,  and  upon  fuch  trufrs,  as  are 
hereinafter  exprclTed  and  declared  :  and  for  and  in  confideration 
of  the  fum  of  live  Ihillings  of  lawful  money  of  Great  Britairt 
to  the  faid  Abraham  Barker  and  Cecilia  his  wife  in  hand  paid 
by  the  faid  David  Edwards  and  Francis  Golding,  and  of  tea 
fhillings  of  like  lawful  money  to  them  aifo  in  hand  paid  by  the 
faid  Charles  Browne  and  Sichard  More,  at  or  before  the  enfeal- 
ing and  delivery  hereof,  (the  feveral  receipts  whereof  are  hereby 
refpedlively  acknowleged,)  they  the  faid  Abraham  Barker  and 
Cecilia  his  wife,  J^al)e,  and  each  of  them  hath,  granted,  bar-» 
gained,  fold,  releafed,  and  confirmed,  and  by  thefe  prefents  do,^ 
and  each  of  them  doth,  grant,  bargain,  fell,  releafe,  and  con- 
firm unto  the  faid  David  Edwards  and  Francis  Golding,  their 
heirs  and  afiigns,  3ll  that  the  capital  meffuage  called  Dale  Hall, 
in  the  parifh  of  Dale  in  the  faid  county  of  Norfolk,  wherein 
the  faid  Abraham  Barker  and  Cecilia  his  wife  now  dwell,  and 
all  thofe  their  lands  in  the  faid  parifli  of  Dale  called  or  known 
by  the  name  of  Wilfon's  farm,  containing  by  ellimation  five 
hundred  and  forty  acres,  be  the  fame  moreorlefs,  together  with 
all  and  fmgular  houfcs,  dovehoufes,  barns,  buildings,  ftables, 
yards,  gardens,  orchards,  lands,  tenements,  meadows,  pallures, 
feedings,  commons,  woods,  underwoods,  v/ays,  waters,  water- 
courfes,  fifhings,  privileges,  profits,  eafements,  commodities, 
ad\antages,  emoluments,  hereditaments,  and  appurtenances 
whatfoever  to  the  faid  capital  meffuage  and  farm  belonging  or 
appertaining,  or  with  the  fame  ufed  or  enjoyed,  or  accepted, 
reputed,  taken,  ox  known,  as  part,  parcel,  or  member  thereof, 

or 
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©r  as  belonging  to  the  fame  or  any  part  thereof;  (all  which  faid    N°.  it, 
premifes  are  now  in  the  actual  pofTeflion  of  the  faid  David  Ed-    w^*-^ 
wards  and  Francis  Golding,  by  virtue  of  a  bargain  and  fale  to 
them  thereof  made  to  the  faid  Abraham  Barker  and  Cecilia  his  Mention  of 
wife  for  one  whole  year,  in  confideration  of  five  [hillings  to  them  bargain  and 
paid  by  the  faid  David  Edwards  and  Francis  Golding,  in  and  ^^'^* 
by  one  indenture  bearing  date  the  day  next  before  the  day  of 
the  date  hereof,  and  by  force  of  the  ftatute  for  transferring  ufes 
into  pofTefllon  ;)  and  the  reverfion  and  reverfions,  remainder  and 
remainders,  yearly  and  other  rents,  iffues  and  p:otits  thereof, 
and  every  part  and  parcel  thereof,  and  alfo  all  the  eftate,  right, 
title,  intereft,  truft,  property,  claim,  and  demand  whatfoever, 
both  at  law  and  in  equity,  of  them  the  faid  Abraham  Barker 
and  Cecilia  his  wife,  in,  to,  or  out  of,  the  faid  capital  nieiTuage, 
lands,  tenements,  hereditaments,  and  premifes  :  'Co  f^aDC  anU  HabciiJumi 
to  f)OlO  the  faid  capital  mefluage,  lands,  tenements,  herediia- 
ments,  and   all  and  fmgular  other  the  premifes  herein  before 
mentioned  to  be  hereby  granted  and  leleafed,  with  their  and 
every  of  their  appurtenances,  unto  the  faid  David  Edwards  and 
Francis  Golding,  their  heirs  and  affigns,  to  fuch  ufes,  upon  fuch 
trufts,  and  to  and  for  fuch  intents  and  purpofes  as  are  hereinafter 
mentioned,  exprelTed,  and  declared,  of  and  concerning  the  fame: 
that  is  to  fay,  to  the  ufe  and  behoof  of  the  faid  Abraham  Bar-  Totheufeof 
ker,  and  Cecilia  his  wife,  according  to  their  feveral  and  refpec-  the  grantors 
tive  eftates  and  iaterelts  therein,  at  the  time  of,  or  immedi-  tilluiamage; 
fltely  before,  the  execution  of  thefe  prefents,  until  the  folem- 
nization  of  the  faid  intended  marriage  :  and  from  and  after  the  Then  of  the 
iblemnization  thereof,  to  the  ufe  and  behoof  of  the  faid  John  hulband  for 
Barker,  for  and  during  the  term  of  his  natural   Hie  ;  without  ^'f*;.  >« 
impeachment  of  or  for  any  manner  of  walle  :  and  from  and  after  Re^ai^cier 
the  determination  of  that  eftate,  then  to  the  ufe  of  the  faid  Da-  totrxirtees  to 
vid  Edwards  and  Francis  Golding,  and  their  heirs,  during  the  preierve con- 
life  of  the  faid  John  Barker,  upon  truil  to  fupport  and  prelerve  '^'"F^iit  n-. 
the  contingent  ufes  and  eftates  hereinafter  limited  from  being 
defeated  and  deftroyed,  and  for  that  purpofe  to  make  entries,  or 
bring  aftions,  as  the  cafe  ft'iall  require;  but  neverthelefs  to  per- 
mit and  fuffer  the  faid  John  Barker,  and  his  aliigns,  during  his 
life,  to  receive  and  take  the  rents  and  profits  thereof,  and  of 
every  part  thereof,  to  and  for  his  and  their  own  ufe  and  benefit: 
and  from  and  after  the  deceafe  of  the  faid  John  Barker,  then  to  Remainder 
the  ufe  and  behoof  of  the  faid  Katherine  Edwards,  his  intended  "*  '^j^.fV^'^'^ 
wife,  for  and  during  the  term  of  her  natural  life,  for  her  join-  j^^jj.  joj^^t.jjg 
ture,  and  in  lieu,  bar,  and  fatisfaftion  of  her  dower  and  thirds  ;„  tar  of 
at  common  law,  which  fhe  can  or  may  have  or  claim,  of,  in,  dower; 
to,  or  out  of,  all,  and  every,  or  any,  of  the  lands,  tenements, 
and  hereditaments,  whereof  or  v/herein  the  faid  John  Barker 
now  is,  or  at  any  time  or  times  hereafter  during  the  coverture 
i)c;ween  them  Ihall  be,  feifed  of  any  eftate  of  freehold  or  inherit- 
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ance  :  and  from  and  after  the  deceafe  of  the  faid  Katherine  Ed- 
wards, or  other  fooner  determination  of  the  faid  eftate,  then  to 
the  ufe  and  beJioof  of  the  faid  Charles  Browne  and  Richard 
More,  their  executors,  adminiftrators,  and  affigns,  for  and  dur- 
ing, and  unto  the  full  end  and  term  of,  five  hundred  years  from 
thence  next  enfuing  and  fully  to  be  complete  and  ended,  without 
impeachment  of  waJle  ;  upon  fuch  trufts  neverthelefs,  and  to  and. 
for  fuch  intents  and  purpofes,  and  under  and  fubjedlto  fuch  pro- 
vifoes  and  agreements,  as  are  hereinafter  mentioned,  e.xprefled, 
"Remainder  ^jij  declared  of  and  concerning  the  fame :  and  from  and  after 
*nd  ^ther  ^^^  ^^^'  expiration,  or  other  fooner  determination  of  the  faid 
fons  of  the  term  of  five  hundred  years,  and  fubjedl  thereunto,  to  the  ufe 
martiage  in  and  behoof  of  the  firft  fon  of  the  faid  John  Barker  on  the  body 
tail:  of  the  faid  Katherine  Edwards  his  intended  wife  to  be  begotten, 

and  of  the  heirs  of  the  body  of  fuch  firft  fon  lawfully  iffuimg ; 
and  for  default  of  fuch  iflue,  then  to  the  ufe  and  behoof  of  the 
fecond,  third,  fourth,  fifth,  fixth,  feventh,  eighth,  ninth,  tenth, 
and  of  all  and  every  other  the  fon  and  fons  of  the  faid  John 
Barker  on  the  body  of  the  faid  Katherine  Edwards  his  intended 
wife  to  be  begotten,  feverally,  fuccefhvely,  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  Ihall   be  in  feni- 
ority  of  age  and  priority  of  birth,  and  of  the  feveral  and  ref- 
peftive  heirs  of  the  body  and  bodies  of  all  and  every  fuch  fon 
and  fons  lawfully  iffuing ;  the  elder  of  fuch  fons,  and  the  heirs 
of  his  body  iffuing,  being  always  to  be  preferred  and  to  take 
before  the  younger  of  fuch  fons,  and  the  heirs  of  his  or  their 
Remainder    body  or  bodies  iffuing:  and  for  default  of  fuch  iffue,  then  to  the 
ufe  and  behoof  of  all  and  every  the  daughter  and  daughters  of 
the  faid  John  Barker  on  the  body  of  the  faid  Katherine  Edwards 
as  tenants  in  his  intended  wife  to  be  begotten,  to  be  equally  divided  between 
common,  m  thgrri^   (if  more  than  one,)  fhare  and  fhare  a:ike,  as  tenants  in 
common  and  not  as  joint-tenants,  and  of  the  feveral  and  ref- 
peftive  heirs  of  the  body  and  bodies  of  all  and  every  fuch 
Remainder    daughter  and  daughters  lawfully  ifluing  :  and  for  default  of  fuch 
band^i  ^ta^il  •  ^^"^'  ^'^^"  ^°  ^^^  "^^  ^"*^  behoof  of  the  heirs  of  the  body  of 
Remainder   ^^"^  ^^^  ^^^^  John  Barker  lawfully  iffuing  :  and  for  default  of 
to  the  huf-    fuch  heirs,  then  to  the  ufe  and  behoof  of  the  faid  Cecilia,  the 
band's  mo-    wife  of  the  faid  Abraham  Barker,  and  of  her  heirs  and  affigns 
The  t'ruft  '  f  ^'^'^  ever.    ^nD  as  to,  for,  and  concerning  the  term  of  five  hun- 
the  term       dred  years  herein  before  limited  to  the  faid  Charles  Browne  and 
Richard  More,  their  executors,  adminiftrators  and,  afdgns,  as 
aforefaid,  it  i,s  hereby  declared  and  agreed  by  and  between  all 
the  faid  parties  to  thefe  prefents,  that  the  fame  is  fo  limited  to 
them  upon  the  trufts,  and  to  and  for  the  intents  and  purpofes, 
and  under  and  fubjeft  to  the  provifoes  and  agreements,  herein- 
after mentioned,  expreffed,   and  declared,  of  and  concerning 
the  fame  :  that  is  to  fay,  in  cafe  there  fhall  be  an  eldefl  or  only 
fon  and  one  or  more  other  child  or  children  of  the  faid  John  Bar- 
ker, 
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ker,  on  the  body  of  the  faid  Katharine,  his  intended  wife  to  be     N '.  II. 
begotten,  then  upon  truft  that  they  the  faid  Charles  Browne  and     »— v-*^ 
Richard  More,  their  executors,  adminiftrators,  and  affigns,  by  to  raife  por- 
fale  or  mortgage  of  the  faid  term  of  five  hundred  years,  or  by  '^'""^  f°^ 
fuch  other  ways  and  means  as  they  or  the  furvivor  of  them,  or  ^""yfg), 
the  executors  or  adminiftrators  of  fuch  furvivor  fhall  think  fit, 
Ihall  and  do  raife  and  levy,  or  borrow  and  take  up  at  intereft, 
the  fum  of  four  thoufand  pounds  of  lawful  money  of  Great  Bri- 
tain, for  the  portion  or  portions  of  fuch  other  child  and  children 
(befides  the  eldeft  or  only  fon)  as  aforefaid,  to  be  equally  di- 
vided between  them  (if  more  than  one)  fhare  and  fharc  alike;  payable  at 
the  portion  or  portions  of  fuch  of  them  as  Ihall  be  a  fon  or  fons  "I'am 
to  be  paid  at  his  or  their  refpeftive  age  or  ages  of  twenty  one   """' 
years  ;  and  the  portion  or  portions  of  fuch  of  them  as  fhall  be 
a  daughter  or  daughters  to  be  paid  at  his  or  their  refpeftive  age 
or  ages  of  twenty  one  years,  or  day  or  days  of  marriage,  which 
ihall  firfl  happen.    And  upon  this  further  truft,  that  in  the  mean  with  main- 
time  and  until  the  fame  portions  fhall  become  payable  as  afore-  tenance  at 
faid,  the  faid  Charles  Browne  and  Richard  More,  their  execu-  ^^^  "^^  °* 
tors,  adminiftrators,  and  affigns,  fliall  and  do,  by  and  out  of 
the  rents,  iffues,  and  profits  of  the  premifcs  aforefaid,  raife  and 
levy  fuch  competent  yearly  fum  and  fums  of  money  for  the  main- 
tenance and  education  of  fuch  child  or  children,  as  fhall  not 
exceed  in  the  whole  the  intereft  of  their  refpeftive  portions  after 
the  rate  of  four  pounds  in  the  hundred  yearly.    l^i'ObtDet)  al-  ^nd  benefit 
ways,  that  in  cafe  any  of  the  fame  children  fhall  happen  to  die  ^.  '"■'>"'""^'' 
before  his,  her,  or  their  portions  fhall  become  payable  as  afore- 
faid, then  the  portion  or  portions  of  fuch  of  them  fo  dying  fhall 
go  and  be  paid  unto  and  be  equally  divided  among  the  furvivor 
or  furvivors  of  them,  when  and  at  f^ach  time  as  the  original  por- 
tion or  portions  of  fuch  furviving  child  or  children  fliall  become 
payable  as  aforefaid.    |£)r9\)(Dcb  alio,  that  in  cafe  there  fhall  It  no  fuch, 
be  no  fuch  child  or  children  of  the  faid  John  Barker  on  the  body  child, 
of  the  faid  Katherine  his  intended  wife  begotten,  befides  an  eldeft 
or  only  fon ;  or  in  cafe  all  and   every  fuch  child  or  children  or  if  all  die, 
ihall  happen  to  die  before  all  or  any  of  their  faid  portions  fhall 
become  due  and  payable  as  aforefaid  ;  or  in  cafe  the  f  dd  por-  of  'f  the 
tions,  and  alfo  fuch  maintenance  a^  aforefaid,  fhall  by  the  faid  P''"'°"^  ^^ 
Charles  Browne  and  Richard  More,  their  executors,  adminiitra-      ""  ' 
tors,  or  affigns,  be  raifed  and   levied   by  any  of  the  ways  and 
means  in  that  behalf  afore-mentioned  ;  or  in  cafe  of  the  fame  by  or  paid, 
fuch  perfon  or  perfons  as  fhall  for  the  time  being, be  next  in  re- 
verfion  or  remainder  of  the  fame  premifes  expetlant  upoa  the 
iaid  term  of  five  hundred  years,  fhall  be  paid,  or  v/ell  and  duly  orfecured  by 
fecured  to  be  paid,  according  to  the  true  intent  and  meaning  ^^^'  pfncn 
of  thefe  prefents ;  then  and  in  any  of  the  faid  cafes,  and  at  all  rnAndzTthn 
times  thenceforth,  the  faid  term  of  five  hundred  years,  or  (o  much  icfAun  of 
thereof  as  fhall  remain  unfold  or  undifpofed  of  for  the  purpofes  theteim  to 
aforefaid,  fliall  ceafe,  determine,  and  be  utterly  void  to  ail  intents  "^'^• 
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N".  ir.  ^nd  purpofes,  any  thing  herein  contained  to  the  contrary  there- 
V— -v-«-'  of  in  any  wife  notwithftanding.  ^tO^lOSt)  alfo,  and  it  is  hereby 
Condition,  further  declared  and  agreed  by  and  between  all  the  faid  parties 
that  theufcsj-o  thefc  preients,  that  in  cafe  the  faid  Abraham  Barker  or  Ce- 
andeftates  ^.jjj^  j^j^  wire,  at  any  time  during  their  lives,  or  the  life  of  the 
granted  fliall  Survivor  of  them,  with  the  approbation  of  the  faid  David  Ed- 
be  void,  on  wards  and  Francis  Golding,  or  the  furvivor  of  them,  or  the 
fettling  other  executors  and  adminiftrators  of  fuch  furvivor,  fliall  fettle,  convey, 
bndsof  ^^^  aflure  other  lands  and  tenements  of  an  ellate  of  inheritance 
mTecom-  ^^  ^^^  fimple,  in  pofTeffion,  in  fome  convenient  place  or  places 
£enle.  within  the  realm  of  England,  of  equal  or  better  value  than  the 

faid  capital  melTuage,  lands,  tenements,  hereditaments  and  pre- 
niifes,  hereby  granted  and  releafed,  and  in  lieu,  and  recompenfe 
thereof  unto  and  for  fuch  and  the  like  ufes,  intents,  and  pur- 
pofes, and  upon  fuch  and  the  like  trulls,  as  the  faid  capital  mef- 
fuage,  lands,  tenements,  hereditaments,  and  premifes  are  hereby 
fettled  and  allured  unto  and  upon,  then  and  in  fuch  cafe,  and 
at  all  times  from  thenceforth,  all  and  every  the  ufe  and  ufes, 
truft  and  trulls,  eltate  and  ellares  herein  before  limited,  ex- 
prefTed,  and  declared  of  or  concerning  the  fame,  fhall  ceafe, 
determine,  and  be  utterly  void  to  all  intents  and  purpofes;  and 
the  fame  capital  meffuage,  lands,  tenements,  hereditaments, 
and  premifes,  fliall  from  thenceforth  remain  and  be  to  and  for 
the  only  proper  ufe  and  behoof  of  the  faid  Abraham  Barker  or 
Cecilia  his  wife,  or  the  furvivor  of  them,  fo  fettling,  conveying, 
and  afiuring  fuch  other  lands  and  tenements  as  aforefaid,  and  of 
his  or  her  heirs  and  alllgns  for  ever  :  and  to  and  for  no  other 
ufe,  intent,  or  purpofe  whatfoever  ;  any  thing  herein  contained 
Covenant  to  to  the  contrary  thereof  in  any  vs/ife  notwithftanding.  ^nD,  for 
kvy  a  fine,  jjjg  confiderations  atorefaid,  and  for  barring  all  eftates  tail,  and 
all  remainders  or  reverlions  thereupon  expeftant  or  depending, 
if  any  be  now  fubfiiling  and  unbarred  or  otherwife  undeter- 
mined, of  and  in  the  faid  capital  melTuage,  lands,  tenements, 
hereditaments,  and  premifes,  hereby  granted  and  releafed,  or 
mentioned  to  be  hereby  granted  and  releafed,  or  any  of  them, 
or  any  part  thereof,  the  faid  Abraham  Barker  for  himfelf  and 
the  faid  Cecilia  his  wife,  his  and  her  heirs,  executors,"  and  ad- 
miniftrators, and  the  laid  John  Barker  for  himfelf,  his  heirs, 
executors,  and  adminiftrators,  do  and  each  of  them  doth,  ref- 
pet^^ively  covenant,  promile,  and  grant,  to  and  with  the  faid 
David  Edwards  and  trancis  Golding,  their  heirs,  executors,  and 
adminiftrators,  by  thefe  prefeiits,  that  they  the  faid  Abraham 
Barker  and  Cecilia  his  wife,  and  John  Barker,  Ihall  and  will, 
at  the  cofts  and  charges  of  the  faid  Abraham  Barker,  before 
the  end  of  Michaelmas  term  next  enfuing  the  date  hereof,  ac-^ 
knowlege  and  levy,  before  his  Majefty's  juftices  of  the  court  of 
common  pleas  at  Weftm.infter,  one  or  more  fine  or  fines,  fur  cog- 
nizamc  tie  aroit,  come  cso,  i^c.  with  proclamations  according  to 
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the  form  of  the  ftatutes  in  that  cafe  made  and  provided,  and  the  N°.  11. 
ufual  courfe  of  fines  in  fuch  cafes  accuftomed,  unto  the  faid  Da-  \jrysj 
vid  Edwards,  and  his  heirs,  of  the  faid  capital  meffuage,  lands, 
tenements,  hereditaments,  and  premifes,  by  fuch  apt  and  coi>- 
venient  names,  quantities,  qualities,  number  of  acres,  and  other 
defcriptions  to  afcertain  the  fame,  as  fhall  be  thought  meet  ; 
which  faid  fine  or  fines,  fo  as  aforefaid  or  in  any  other  manner 
levied  and  acknowleged,  or  to  be  levied  and  acknowleged,  fhall 
be  and  enure,  and  fliall  be  adjudged,  deemed,  conflrued,  and 
taken,  and  fo  are  and  were  meant  and  intended,  to  be  and 
enure,  and  are  hereby  declared  by  all  the  faid  parties  to  thefe 
prefents  to  be  and  enure,*  to  the  ufe  and  behoof  of  the  faid  Da- 
vid Edwards,  and  his  heirs  and  afligns ;  to  the  intent  and  pur- 
pofe  that  the  faid  David  Edwards  may,  by  virtue  of  the  faid 
fine  or  fines  fo  covenanted  and  agreed  to  be  levied  as  aforefaid, 
be  and  become  perfect  tenant  of  the  freehold  of  the  faid  capital  '"order to 
meffuage,  lands,  tenements,  hereditaments,  and  all  other  the  "^^  f" 
premifes,  to  the  end  that  one  or  more  good  and  perfeft  common  praecipe  that 
recovery  or  recoveries  may  be  thereof  had  and  fuffered,  in  fuch  a  recovery 
manner  as  is  hereinafter  for  that  purpofe  mentioned.  And  it  is  ^^y  '"^ 
hereby  declared  and  agreed  by  and  between  all  the  faiJ  parties  '"""*  » 
to  thefe  prefents,  that  it  fhall  and  may  be  lawful  to  and  for  the 
faid  Francis  Golding,  at  the  cofls  and  charges  of  the  faid  Abra- 
ham Barker,  before  the  end  of  Michaelmas  term  next  enfuing 
the  date  hereof,  to  fue  forth  and  profecute  out  of  his  majefty'a 
high  court  of  chancery  one  more  writ  or  writs  of  entry  Jur  dif- 
Jeijin  en  le  poji,  returnable  before  his  majefly's  juftices  of  the 
court  of  common  pleas  at  Weftminflcr,  thereby  demanding  by 
apt  and  convenient  names,  quantities,  qualities,  number  of 
acres,  and  other  defcriptions,  the  faid  capital  meffuage,  lands, 
tenements,  hereditaments,  and  premifes,  againfl  the  faid  David 
Edwards ;  to  which  faid  writ,  or  writs,  of  entry  he  the  faid 
David  Edwards  fhall  appear  gratis,  either  in  his  own  proper 
perfon,  or  by  his  atorney  thereto  lawfully  authorized,  and  vouch 
over  to  warranty  the  faid  Abraham  Barker,  and  Cecilia  his  wife, 
and  John  Barker  ;  who  fhall  alfb  gratis  appear  in  their  proper 
perfons,  or  by  their  attorney,  or  attorneys,  thereto  lawfully 
authorized,  and  enter  into  the  warranty,  and  vouch  over  to  war- 
ranty the  common  vouchee  of  the  fame  court ;  who  fliall  alfo 
appear,  and  after  imparlance  fhall  make  default ;  fo  as  judgment 
fhall  and  may  be  thereupon  had  and  given  for  the  faid  Francis 
Golding,  to  recover  the  faid  capital  meffuage,  lands,  tenements, 
hereditaments,  and  premiles,  againft  the  faid  David  Edwards, 
and  for  him  to  recover  in  value  againft  the  laid  Abraham  Barker, 
and  Cecilia  his  wife,  and  John  Barker,  and  for  them  to  recover 
in  value  againft  the  faid  common  vouchee,  and  that  execution 
fhall  and  may  be  thereupon  awarded  and  had  accordingly,  and 
all  and  every  other  ad  and  thing  be  done  and  executed,  needful 
Vol.  II  Kk         •  and 
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and  requifite  for  the  fufFering  and  perfefting  of  fuch  common 
recovery  or  recoveries,   with   vouchers  as  aforefaid.    And  it  is 
hereby  further  declared  and  agreed  by  arid  between  all  the  faid 
parties  to  thefe  prefents,  that  immediately  from  and  after  the 
fuifering  and  perfefting  of  the  faid  recovery  or  recoveries,  fo  as 
aforefaid,  or  in  any  other  manner,    or  at  any  other  time  or 
times,  fuffered  or  to  be  fuffcred,  as  well  thefe  prefents  and  the 
affurancc  hereby  made,  and  the  faid  fine  or  fines  fo  covenanted 
to  be  levied  as  aforefaid,  as  alfo  the  faid  recovery  or  recoveries, 
and  alfo  all  and  every  other  fine  and  fines,  recovery  and  reco- 
veries, conveyances,  and  affurances  in  the  law  whatfoever  here- 
tofore had,  made,  levied,  fuffered,  or  executed,  or  hereafter 
to  be  had,  made,  levied,  fuffered,  or  executed,  of  the  faid  ca- 
pital mefluage,  lands,  tenements,  hereditaments,  and  premifes^ 
or  any  of  them,  or  any  part  thereof,  by  and  between  the  faid 
parties  to  thefe  prefents  or  any  of  them,  or  whereunto  they  or 
any  of  them  are  or  fhali  be  parties  or  privies,  fhall  be  and  enure, 
and  Ihall  be. adjudged,  deemed,  conflrued,  and  taken,  and  fo 
are  and  were  meant  and  intended,  to  be  and  enure,  and  the  re- 
coveror  or  recovcrors  in  the  faid  recovery  or  recoveries  oamed 
or  to  be  named,  and  his  or  their  heirs,  fhall  ftand  and  be  feifed 
of  the  faid  capital  mefluage,  lands,  tenements,  hereditaments, 
and  premifes,  and  of  every  part  and  parcel  thereof,  to  the  ufes» 
upon  the  truits,  and  to  and  for  the  intents  and  purpofes,  and 
under  and  fabjcft  to  the  provilbes,  limitations,  and  agreements, 
herein  before-mentioned,  exprefled,  and  declared,  of  and  con- 
cerning the  fame.     SllD  the  iaid  Abraham  Barker,  party  here- 
unto,, doth  hereby  for  himfelf,  his  heirs,  executors,  and  adaii- 
niilrators,  further  covenant,  promife,  grant,  and  agree,  to  and 
with  the  faid  David  Edwards  and  Francis  Golding,  their  heirs, 
executors,  and  adminiilrators,  in  manner  and  form  following  j 
that  is  to  fay,  that  the  faid  capital  meffuage,  lands,  tenements, 
hereditaments,  and  premifes,  fhall  and  may  at  all  times  hereafter 
remain,  continue,  and  be,  to  and  for   the  ufes   and  purpofes, 
upon  the  trulls,  and  under  and  fubjedl  to  the  provifoes,  limita- 
tions, and  agreements,  herein  before -mentioned,  expreffed,  and 
declared,  of  and  concerning  the  fame ;  and  fhall  and  may  be 
peaceably   and  quietly  had,   held,    and    enjoyed  accordingly, 
without  any  lawful  let  or  interruption  of  or  by  the  faid  Abraham 
Barker  or  Cecilia  his  wife,  parties  hereunto^  his  or  her  heir?  or 
afTigns,  or  of  or  by  any  other  perfon  or  perfons  lawfully  claim- 
ing or  to  claim  from,  by,  or  under,  or  in   truift  for  him,  her, 
them,  or  any  of  them,  or  from,  by,  or  under  his  or  her  ancef- 
lors,  or  any  of  them ;  ahd   fhall  fb  remain,  continue  and   be, 
free  and  clear,  and  freely  and  clearly  acquitted,  exonerated,  and 
difcharged,  orotherwife,  by  the  faid  Abraham  Barker,  or  Cecilia 
his  wife,  parties  hereunto,  his  or  her  heirs,  executors,  or  admi- 
nillrator.s,  well  and  fufliciently  faved,  defended,  kept  harmlefs, 
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and  indemnified  of,  from,  and  againft  all  former  and  other  gifts,    Jvjo  If. 
grants,  bargains,  feles,  leafes,  mortgages,  eftates,  titles,  trou-     ^^--^^^j 
bles,  charges,  and  incumbrances  whatfoever,  had,  made,  done, 
committed,  occafioned,  or  fuffered,  or  to  be  had,  made,  done, 
committed,  occafioned,  or  fufTered,  by  the  faid  Abraham  Bar- 
ker, or  Cecilia  his  wife,  or  by  his  or  her  anceftors,  or  any  of 
them,  or  by  his,  her,  their,  or  any  of  their  aft,  means,  aflent, 
confent,  or  procurement:  3lnt)  mOtCObCC  that  he  the  faid  Abra-  and  for  fur- 
ham  Barker,  and  Cecilia  his  wife,  parties  hereunto,   and  his  ^he^  ■J'^ur- 
or  her  heirs,  and  all  other  perfons  having  or  lawfully  claiming,  ^^^^' 
or  which  fliall  or  may  have  or  lawfully  claim,  any  ellate,  right, 
title,  truft,  or  intereft,  at  law  or  in  equity,  of,  in,   to,  or  out 
of,  the  faid  capital  meffuage,  lands,  tenements,  hereditaments, 
and  premifes,  or  any  of  them,  or  any  part  thereof,  by  or  under 
or  in  trufl:  for  him,  her,   them,  or  any  of  them,  or  by  or  under 
his  or  her  ancellors  or  any  of  them,  fhall  and  will  from  time  to 
time,  and  at  all  times  hereafter,  upon  every  reafonable  requeft, 
and  at  the  cofts  and  charges,  of  the  faid  David  Edwards  and 
Francis  Golding,  or  either  of  them,  their  or  either  oi  their 
heirs,  executors,  or  adminiftrators,  make,  do,  and  execute,  or 
caufe  to  be  made,  done,  and  executed,  all  fuch  further  and 
other  lawful  and  reafonable  adls,  deeds,  conveyances,  and  affur- 
ances  in  the  lav/  whatfoever,  for  the  further,  better,  more  per- 
feft,  and  abfolute  granting,  conveying,    fettling,  and  a/Turing 
of  the  fame  capital  mefluage,  lands,  tenements,  hereditaments, 
and  premifes,  to  and  for  the  ufes  and  purpofes,  upon  the  trufts, 
and  under  and  fubjeft  to  the  provifoes,  limitations,  and  agree-     , 
ments  herein  before-mentioned,  expreffed,  and  declared,  of  and 
concerning  the  fame,  as  by  the  faid  David  Edwards  and  Francis 
Golding  or  either  of  them,  their  or  either  of  their  heirs,  exe- 
cutors, or  adminillrators,  or  their  or  any  of  their  counfel  learned  ♦ 
in  the  law  fhall  be  reafonably  advifed,  devifed,  or  required:  fo 
as  fuch  further  aflurances  contain  in  them  no  further  or  other 
warranty  or  covenants  than  againft  the  perfon  or  perfons,  his, 
her,  or  their  heirs,  who  ihall  make  or  do  the  fame ;  and   fo  as 
the  party  or  parties,  who  fhall  be  requefled  to  make  fuch  fur- 
ther affurances,  be  not  compelled  or  compellable,  for  making 
or  doing  thereof,  to  go  and  travel  above  five  miles  from   his, 
her,   or  their  then  relpeftive  dwellings,    or  places  of  abode. 
f^rottt)Ct)  laftlV>  snd  it  is  hereby  further  declared  and  agreed  Power  of  re- 
by  and  between  all  the  parties  to  thefe  prefents,  that  it  fhall  vocation, 
and  may  be  lawful  to  and  for  the  faid  Abraham  Barker  and  Ce- 
cilia his  wife,  John  Barker  and  Katherine  his  intended  wife, 
and   David  Edwards,   at  any  time  or  times  hereafter,   during 
their  joint  lives,  by  any  writing  or  writings  under  their  refpec- 
tive  hands  and  feals  and  attefted  by  two  or  more  credible  wit- 
neifes,  to  revoke,  made  void,  alter,  or  change  all  and  every 
or  any  the  ufe  and  ufes,  eitate  and  eflates,  herein  and  hereby 

K  k  2  before 


Xll 


APPENDIX. 


N°.  II.  before  limited  and  declared,  or  mentioned  or  intended  to  be  II- 
w-v-*^  mited  and  declared,  of  and  in  the  capital  mefTuage,  lands,  te- 
nements, hereditaments,  and  premifes  aforefaid,  or  of  and  in 
any  part  or  parcel  thereof,  and  to  declare  new  and  other  ufes  of 
the  fame,  or  of  any  part  or  parcel  thereof,  any  thing  herein 
contained  to  the  contrary  thereof  in  any  wife  notvvithftanding. 
Condaficn.  Jn  SDitnefe  tD^crCOf  the  parties  to  thefe  prefents  their  hands  and 
feals  have  fubfcribed  and  fet,  the  day  and  year  firft  above  written. 


Sealed,  and  delivered,  being 
firft  duly  ftamped,  in  the 
prefence  of 

George  Carter. 

William  Browne. 


Abraham  Barker.  (L.  S.) 

Cecilia  Barker.  (L.  S.) 

David  Edwards.  (L.  S.) 

Francis  Golding.  (L.  S.) 

Charles  Browne.  (L.S.) 

Richard  More.  (L.  S.) 

John  Barker.  (L.S.) 
Katherine  Edwards .  (L.S.) 
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yf»  Obligation,  or  Bond,  with  Condition 
for  the  Payment  of  Money. 

1g^  ^ilDt©  all  men  by  thefe  prefents,  that  I  David  Edwards, 
^^  of  Lincoln's  Inn  in  the  county  of  Middlefex,  efquire,  am 
held  and  firmly  bound  to  Abraham  Barker  of  Dale-Hall  in  the 
county  of  Norfolk,  efquire,  in  ten  thoufand  pounds  of  lawful 
money  of  Great  Britain,  to  be  paid  to  the  faid  Abraham  Bar- 
ker, or  his  certain  attorney,  executors,  adminiftrators,  or  af- 
iigns ;  for  which  payment  well  and  truly  to  be  made,  I  bind 
myfelf,  my  heirs,  executors,  and  adminiftrators,  firmly  by  thefe 
prefents,  fealed  with  my  feal.  Dated  the  fourth  day  of  Sep- 
tember in  the  twenty  firft  year  of  the  reign  of  our  fovereign 
lord  George  the  fecond  by  the  Grace  of  God  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  the  faith,  and  fo 
forth,  and  in  the  year  of  our  Lord  one  thoufand,  feven  hundred, 
and  forty  feven. 

'Ci)C  condition  of  this  obligation  is  fuch,  that  if  the  above- 
bounden  David  Edwards,  his  heirs,  executors,  or  adminiftra- 
tors, do  and  ftiall  well  and  truly  pay,  or  caufe  to  be  paid,  unto 
the  above  named  Abraham  Barker,  his  executors,  adminiftra- 
tors, or  affigns,  the  full  fum  of  five  thoufand  pounds  of  lawful 
Britifti  money,  with  lawful  intereft  for  the  fame,  on  the  fourth 
day  of  March  next  enfuing  the  date  of  the  above  written  obli- 
gation, then  this  obligation  fhall  be  void  and  of  none  eiFeft, 
or  elfe  fhall  be  and  remain  in  full  force  and  virtue. 

Sealed,  and  delivered,  being  David  Edwards;  (L.  S.) 

firft  duly  ftamped,  in  the 
prefence  of 

George  Carter. 
William  Browne. 
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N".  IV. 


N'.  IV. 

//Fine  of  Landsi    fur  Cognizance  de  Droit, 
come  ceo,  ^c. 

§ .  I .    Writ  of  Co-venant ;  cr  Praecipe. 

^  C  ^  18  (^  C  the  fecond  by  the  grace  of  God  of  Great 
^"^  Britain,  France,  and  Irehind  king,  defender  of  the  faith, 
and  fo  forth;  to  the  fheriffof  Norfolk, greeting.  Cotnuiant)  Abra- 
ham Barker,  efquire,  and  Cecil'a  his  wife,  and  John  Barker, 
efquire,  that  juftly  and  without  delay  they  perform  to  David 
Edwards,  Efquire,  the  covenant  made  between  them  of  two 
mefluages,  two  gardens,  three  hundred  acres  of  land,  one  hun- 
dred acres  of  meadow,  two  hundred  acres  of  pafture,  and  fifty 
acres  of  wood,  with  the  appurtenances,  in  Dale  ;  and  unlefs 
they  fliall  fo  do,  and  if  the  faid  David  ihall  give  you  fecurity 
of  profecuting  his  claim,  then  fummon  by  good  fummoners  the 
faid  Abraham,  Cecilia,  and  John,  that  they  appear  before  our 
juftices,  at  Weftminfter,  from  the  day  of  faint  Michael  in  one 
month,  to  fhew  wherefore  they  have  not  done  it :  and  have  you 
there  the  fummoners,  and  this  writ.  U^ttneflS  ourfelf  at  Weft- 
jninller,  the  ninth  day  of  October,  in  the  twenty  firfl  year  of 
our  reign. 

Summoners  of  the"l 
Pledges  of    7  John  Doe.         within  named  A- /  John  Den. 
profecution,  5  Richard  Roe.     biaham,   Cecilia,  f  Richard  Fen, 

and  John.  J 

§.2.    I'/je  Licence  to  agree, 

Norfolk,  f  JDatiD  CDajarU0,  efquire,  gives  to  the  lord  the 
to  wit.  I  king  ten  marks,  for  licence  to  agree  with  Abra- 
ham Barker,  efquire,  of  a  plea  of  covenant  of  two  meffuages, 
two  gardens,  three  hundred  acres  of  land,  one  hundred  acres 
of  meadow,  two  hundred  acres  of  pafture,  and  fifty  acres  of 
wood,  with  the  appurtenances,  in  Dale. 

§.3.    The  Concord. 

3nD  t^JE  agreement  ijSfuclj,  to  wit,  that  the  aforefaid  Abra- 
ham, Cecilia,  and  John,  have  acknowleged  the  aforefaid  tene- 
ments. 
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ments,  with  the  appurtenances,  to  be  the  right  of  him  the  faid  N°.  iV, 
David,  as  thofe  which  the  faid  David  hath  of  the  gift  of  the  U^^-^n^ 
aforefaid  Abraham,  Cecilia,  and  John;  and  thofe  they  have  re- 
mifed  and  quitted  claim,  from  them  and  their  heirs,  to  the 
aforefaid  David  and  his  heirs  for  ever.  And  further,  the  fame 
Abraham,  Cecilia,  and  John,  have  granted,  for  themfelves  and 
their  heirs,  that  they  will  warrant  to  the  aforefaid  David,  and 
his  heirs,  the  aforefaid  tenements,  with  the  appurtenances, 
againli  all  men  for  ever.  And  for  this  recognition,  remife, 
quit-claim,  warranty,  fine,  and  agreement,  the  faid  David  hath 
given  to  the  faid  Abraham,  Cecilia,  and  John,  two  hundred 
pounds  fterling, 

§.  4.    The  Note,  or  AhJIraH. 

Norfolk,  C  3l5ct5»CCn  David  Edwards,  efquire,  complainant, 
to  wit.  X  and  Abraham  Barker,  efquire,  and  Cecilia  his  wife, 
and  John  Barker,  equire,  deforciants,  of  two  meffuages,  two 
gardens,  three  hundred  acres  of  land,  one  hundred  acres  of 
meadow,  two  hundred  acres  of  pafture,  and  fifty  acres  of  wood, 
with  the  appurtenances,  in  Dale,  whereupon  a  plea  of  cove- 
nant was  fummoned  between  them ;  to  wit,  that  the  faid  Abra- 
ham, Cecilia,  and  John,  have  acknowleged  the  aforefaid  tene- 
ments, with  the  appurtenances,  to  be  the  right  of  him  the  faid 
David,  as  thofe  which  the  faid  David  hath  of  the  gift  of  the 
aforefaid  Abraham,  Cecilia,  and  John;  and  thofe  they  have  re - 
inifed  and  quitted  claim,  from  them  and  their  heirs,  to  the  afore- 
faid David  and  his  heirs  tor  ever.  And  further,  the  fame  Abra- 
ham, Cecilia,  and  John,  have  granted  for  themfelves,  and  their 
heirs,  that  they  will  warrant  to  the  aforefaid  David,  and  his 
heirs,  the  aforefaid  tenements,  with  the  appurtenances,  againfl 
all  men  for  ever.  And  for  this  recognition,  remife,  quit-claim, 
warranty,  fine,  and  agreement,  the  faid  David  hath  given  to 
the  faid  AbraJiam,  Cecilia,  and  John,  two  hundred  pounds 
fierling. 

§.5.    7'he  Foot,  Chirograph,  or  Indentures,  of  the  Fine. 

Norfolk,  C  Cl)t0  is  t^e  final  agVCCment,  made  in  the  court 
to  wit.  (  of  the  io.'-d  the  king  at  VVellminfter,  from  the  day 
of  faint  Michael  in  one  month,  in  the  twenty  firft  year  of  the 
reign  of  the  lord  George  the  fecond  by  the  grace  of  God 
of  Great  Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo  forth,  before  John  Willes,  Thomas  Abney,  Thomas 
Burnet,  and  Thomas  Birch,  juftices,  and  other  faithful  fubjefts 
of  the  lord  the  king  then  there  prefent,  between  David  Edwards, 
cfc[uire,  complainant,  and  Abraham  Barker,  efquire,  and  Ce- 
cilia 
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N".  IV.  cilia  his  wife,  and  John  Barker,  efquire,  deforciants,  of  t\v9 
s,0m,/mu  mefiuages,  two  gardens,  three  hundred  acres  of  land,  one  hun- 
dred acres  of  meadow,  two  hundred  acres  of  pafture,  and  fifty- 
acres  of  wood,  with  the  appurtenances,  in  Dale,  whereupon  a 
plea  of  covenant  was  fummoned  between,  them  in  the  faid  court; 
to  wit,  that  the  aforefaid  Abraham,  Cecilia,  and  John,  have 
acknowleged  the  aforefaid  tenements,  with  the  appurtenances, 
to  be  the  right  of  him  the  faid  David,  as  thofe  which  the  faid 
David  hath  of  the  gift  of  the  aforefaid  Abraham,  Cecilia,  and 
John;  and  thofe  they  have  remif  d  and  quitted  claim,  from 
them  and  their  heirs,  to  the  aforefaid  David  and  his  heirs  for 
ever.  And  further,  the  fame  Abraham,  Cecilia,  and  John,  have 
granted  for  themfelves  and  their  heirs,  that  they  will  warrant 
to  the  aforefaid  David  and  his  heirs,  the  aforefaid  tenements, 
with  the  appurtenances,  againft  all  men  for  ever.  And  for  this 
recognition,  remife,  quit-claim,  warranty,  fine,  and  agreement, 
the  faid  David  hath  given  to  the  faid  Abraham,  Cecilia,  and 
John,  two  hundred  pounds  fterling. 

§.6.    Proclamations,  endorfed  upon  the  Fine,  according  f 
the  Statutes. 

I^^C  fitft  proclamation  was  made  the  fixteenth  day  of  Novem- 
ber, in  the  term  of  faint  Michael,  in  the  twenty  firll  year  of  the 
king  withinwritten. 

<^^C  fCCOUD  proclamation  was  made  the  fourth  day  of  Fe- 
bruary, in  the  term  of  faint  Hilary,  in  the  twenty  firft  year  of 
the  king  withinwritten. 

^I^C  t^itt)  proclamation  was  made  the  thirteenth  day  of  May, 
in  the  term  of  Eafter,  in  the  twenty  firft  year  of  the  king  within- 
written. 

'iE^e  fourth  proclamation  was  made  the  twenty  eighth  day 
c  F  June,  in  the  term  of  the  holy  Trinity,  in  the  twenty  fecond 
year  of  the  king  withinwritten. 
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No.  V. 


A  common  Recovery  «?/  Lands  with  *  dotihk  Voucher^ 

§.  I.  Writ  of  Entry  fur  Difleifm  in  the  Pofl: ;  or  Praecipe; 

(tKC£)18^<I5  the  fecond,  by  the  grace  of  God  of  Great 
^^  IJritain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo  forth ;  to  the  JherifF  of  Norfolk,  greeting.  CommanD 
David  Edwards,  efquire,  that  juftly  and  without  delay  he  ren- 
der to  Francis  Golding,  clerk,  two  meffuages,  two  gardens,  three 
hundred  acres  of  land,  one  hundred  acres  of  meadow,  two  hun- 
dred acres  of  pafture,  and  fifty  acres  of  wood,  with  the  appur- 
tenances, in  Dale,  which  he  claims  to  be  his  right  and  inherit- 
ance, and  into  which  the  faid  David  hath  not  entry,  unlefs  after 
the  difleifin,  which  Hugh  Hunt  thereof  unjuftly,  and  without 
judgment,  hath  made  to  the  aforefaid  Francis,  within  thirty 
years  now  kft  paft,  as  he  faith,  and  whereupon  he  complains 
that  the  aforefaid  David  deforceth  him.  And  unlefs  he  fhall  ftt 
do,  and  if  the  faid  Francis  fhall  give  you  fecurity  of  profecuting 
his  claim,  then  fummon  by  good  fummoners  the  faid  David, 
that  he  appear  before  our  Juliices  at  Weftminfter  on  the  oftave 
of  faint  Martin,  to  fhew  wherefore  he  hath  not  done  it :  and 
have  you  there  the  fummoners,  and  this  writ.  {tPitncf0  ourfelf 
at  Wellminfter,  the  twenty  ninth  day  of  October,  in  the  twenty 
firfl  year  of  our  reign. 

Pledges  of    C  jfohn  Doe.       Summoners  of   the  C  John  Den.      Sheriff's 
profecution,  (  Richard  Roe.  withinnamed  David.  ^  RichardFen.  ^""*' 

§.2.    Exemplification  o/'Z/^f  Recovery  Roll. 

(15C£DiR(0C  the  fecond  by  the  grace  of  God  of  Great 
Britain,  F'rance,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth ;  to  all  to  whom  thefe  our  prefent  letters  fhall  come, 
greeting.  i^noliD  ^e,  that  among  the  pleas  of  land  enrolled  at 
Wellminfler,  before  fir  John  Willes,  knight,  and  his  fellows, 
our  uftices  of  the  bench,  of  the  term  of  faint  Michael,  in  the 
twenty  firlt  year  of  our  reign,  upon  the  fifty  fecond  roll  it  is 
thus  contained.    Cntr^  returnable  on  the  odlave  of  faint  Mar-  Return. 

*  Note,  that  if  the  recovery  be  had  with  fingle  voucher,  the  parts  marked 
**  thus"  ;.:  §.  2,  are  omitted. 

Vol.  n.  H  tin. 
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Demand 
againft  the 
ceoaat. 


Count, 


Efples, 


N'\  V.    tin.    il^Otfolfe,  to  Wit :  Francis  Golding,  clerk,  in  his  proper 
perfon  demandeth  agaiaft  David  Edwards,  efquire,  two  mef- 
fuages,  two  gardens,  three  hundred  acres  of  land,  one  hundred 
acres  of  meadow,  two  hundred  acres  of  pafture,  and  fifty  acres 
of  wood,  with  the   appurtenances,  in  Dale,  as   his  right  and 
inheritanee,    and   into  which  the  faid  David  hath  not  entry, 
unlefs  after  the  diffeifin,  which  Hugh  Hunt  thereof  unjuftly, 
and  without  judgment,  hath  made  to  the  aforefaid  Francis,  within 
thirty  years  now  laft  paft.    And  whereupon  he  faith,  that  he 
himfelf  was  feifed  of  the  tenements  aforefaid,  with  the  appurte- 
nances, in  his  demefne  as  of  fee  and  right,  in  time  of  peace, 
in  the  time  of  the  lord  the  king  that  now  is,  by  taking  the 
profits  thereof  to  the  value  [*of  fix  Ihillings  and  eight  pence, 
and  more,  in  rents,  corn,  and  grafs  :]  and  into  which  [the  faid 
David  hath  not  entry,  unlefs  as  aforefaid:]  and  thereupon  he 
Defence  of    bringeth  fuit,  [and  good  proof.]    3lntl  the  faid  David  in  his 
the  tenant,    proper  perfon  comes  and  defendeth  his  right,  when  [and  where 
Voucher,      it  Ihall   behove  him,]    and   thereupon  voucheth  to  warranty 
«' Warranty. "  John  Barker,  efquire;  who  is  prefent  here  in  court  in   his 
"  proper  perfon,  and  the  tenements  aforefaid  with  the  appurte- 
"  nances  to  him  freely  warranteth,  [and  prays  that  the  faid 
*' Demand     *'  Francis    may  count  againft  him.]    SttD   hereupon   the  faid 
"againftthe  "  Francis  demandeth  againft  the  faid  John,  tenant  by  his  own 
"  warranty,  the  tenements  aforefaid  with  the  appurtenances,  in 
"  form  aforefaid,  i5c.    And  whereupon  he  faith,  that  he  him- 
"  felf  was  feifed  of  the  tenements  aforefaid,  with  the  appurte- 
"  nances,  in  his  demefne  as  of  fee  and  right,  in  time  of  peace, 
**  in  the  time  of  the  lord  the  king  that  now  is,  by  taking  the 
*'  profits  thereof  to  the  value,  ts'c.    And  into  which,  i^c.    And 
"  thereupon  he  bringeth  fuit,  tfc.    31  nO  the  aforefaid  John,  te- 
*'  nant  by  his  own  warranty,  defends  his  right,  when,  iffc.  and 
"  thereupon  he  further  voucheth  to  warranty"  Jacob  Morland; 
who  is  prefent  here  in  court  in  his  proper  perfon,  and  the  tene- 
ments aforeihid,  with  the  appurtenances,  to  him  freely  warrant- 
eth, &c.    21itlO  hereupon  the  faid   Francis  demandeth  againft 
the  faid  Jacob,  tenant  by  his  own  warranty,  the  tenements  afore- 
faid, with  the  appurtenances  in  form  aforefaid,  tsfc.    And  v/here- 
upon  he  faith,    that  he  himfelf  was   feifed  of  the  tenements 
aforefaid,  with  the  appurtenances,  in  his   demefne  of  fee  and 
right,  in  time  of  peace,  in  the  time  of  the  lord  the  king  that 
now  is,   by  taking  the  profits  thereof  to  the  value,  iSc.    And 
Defence  of    into  which,  ^c.    And  thereupon  he  bringeth  fuit,  i^c.    SUntl 
the  common  the  aforefaid  Jacob,  tenant  by  his  own  warranty,   defends  his 
■vouchee.       right,  when,  i3c.    And  faith  that  the  aforefaid  Hugh  did  not 
difleife  the  aforefaid  Francis  of  the  tenements  aforefaid,  as  the 
aforefaid  Francis  by  his  writ  and  count  aforefaid  above  doth  fup- 

*  The  claufes,  betweea  hooks,  are  no  otherwife  exprefled  in  the  record  than 
by  an  &c. 

pofe : 


"  vouchee 
"  Count. 


*'  Defence  of 
*'  the  vou- 
chee. 
"  Second 
*'  voucher. 
Warranty, 
Demand 
againii  the 
Common 
Touchee, 
Count, 


Plea,  t!ul 
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pcfe:  and  of  this  he  puts  hlmfelf  upon  the  country.    3nTJ  the     N'\  V. 
aforefaid  Francis  thereupon  craveth  leave  to  imparl ;  and  he  hath     C-v'v-* 
it.    And  afterwards  the  aforefaid  Francis  coraeth  again  here  into  Imparkuce, 
court  in  this  fame  term  in  his  proper  perfon,  and  the  aforefaid  Default  of 
Jacob,  though  folemrtly  called,  conicth  not  again,  but  hath  de-  ^Q^^^;^|.g™° 
parted  in  contempt  of  the  court,  and  maketh  default.    <^l)ZXea 
fore  it  10  COnfiDercD,  that  the  aforefaid  Francis  do  recover  his  Judgment 
feifin  agaiiiit   the  aicrefaid  David  of  the  tenements  aforefaid,  '^"^^'^g"^^^' 
with  the  appurtenances;  and  that  the  faid  David  have  ot  the  land  ^^^^^'  j^ 
of  the  aforefaid  "  John,  to  the  value  [of  the  tenements  afore-  yaiue. 
*'  faid  ;]  and  further,  that  the  faid  John,  have  of  the  land  of 
*'  the  iaid"  Jacob  to  the  value  [of  the  tenements  afoj-efaid.]  And 
the  faid  Jacob  in  mercy."    ^nt)  hereupon  the  faid  Francis  prays  Amerce- 
a  writ  of  the  lord  the  king,  to  be  direded  to  the  fheriff  of  the  inent. 
county  aforefaid,  to  caufe  him  to  have  full  feifin  of  the  tene- 
ments aforefiiid  with  the  appurtenances  :  and  it  is  granted  unto  Award  of 
him,  returnable  here  without  delay.     Afterwards,   that  is  to  ^^.'^.  ^^'""^  °^ 
iay,  the  twenty  eighth  day  of  November  in  this  fame  term,  here  ^.^^^^'^^ 
Cometh  the  faid  Francis  in  his  proper  perfon  ;  and  the  fheriff, 
namely  iir  Charles  Thompfon,  knight,  now  fendeth,  that  he 
by  virtue  of  the  writ  aforefaid  to  him  directed,  on  the  twenty 
fourth  day  of  the  fame  month,  did  caufe  the  faid  Francis  to 
have  full  ieifm  of  the  tenements  aforefaid  with  the  appurte- 
nances, as  he  was  commanded.    2111  antJ  fitlguiai:  which  pre-  Exemplifi- 
mifes,  at  the  requell:  of  the  faid  Francis,  by  the  tenor  of  thefe  cation  con- 
prefents  we  have  held  good  to  be  exemplified.     In  teflimony 
whereof  we  have  caufed  our  feal,  appointed  for  fealing  writs  in 
the  bench  aforefaid,  to  be  afiixed  to  thefe  prefents.    U^ttncf0  Tep, 
iir  John  WiJles,  knight,  at  Weflminfter,  the  twenty  eighth  day 
of  November,   in  the  twenty  iirit  year  of  our  reign. 

Cooke« 


THE       END. 
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